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APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 
THE  DISTRICT  OF  COLUMBIA 


BRIEF  FOR  APPELLEE 


COUNTERSTATEMENT  OF  THE  CASE 

This  appeal  is  taken  from  judgments  of  sentence  based  ppon 
convictions  of  violation  of  2  U.  S.  C.  192,  willful  default  of 
subpoenas  served  upon  the  appellants  to  produce  before!  the 
House  of  Representatives  Committee  on  Un-American  Activi¬ 
ties  records  of  the  Joint  Anti-Fascist  Refugee  Committee1^  an 
unincorporated  association.  Many  points  are  raised,  tw<{)  of 
the  chief  ones  being  that  the  Resolution  of  the  House  of  Repre¬ 
sentatives  creating  the  Committee  violates  constitutional 
rights  and  is  therefore  void,  and  that  testimony  of  the  appel¬ 
lants  before  the  Committee  was  improperly  received  in  evi¬ 
dence  by  reason  of  the  immunity  provisions  of  2S  U.  S.  C.  $34. 

The  appellant  Edward  K.  Barsky  w’as  sentenced  to  a  terip  of 
six  months  in  jail  and  to  a  fine  of  five  hundred  dollars  (Jcjrint 
Appendix  31-32).  Each  of  the  other  appellants  was  giveh  a 

(i) 
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sentence  of  three  months  in  jail  and  five  hundred  dollars  (J.  A. 
32-37).  The  remaining  five  defendants  who  were  convicted 
have  not  appealed.  The  imprisonment  part  of  their  sentences 
was  suspended. 

The  facts  in  chronological  order  as  shown  by  the  record  on 
appeal  are  as  follows: 

By  H.  Res.  5  dated  January  3, 1945  (J.  A.  205-7),  the  House 
of  Representatives  of  the  79th  Congress  provided  for  the  es¬ 
tablishment  of  a  standing  committee  to  be  known  as  the  Com¬ 
mittee  on  Un-American  Activities  to  consist  of  nine  members. 
The  Committee  was  authorized  to  make  investigations  of  the 
extent,  character  and  objects  of  un-American  propaganda  ac¬ 
tivities  in  the  United  States  and  the  diffusion  within  the  United 
States  of  such  propaganda,  and  all  other  related  questions  that 
would  aid  Congress  in  any  necessary  remedial  legislation.  The 
Committee  was  given  the  usual  powers  to  summon  witnesses 
and  records  (J.  A.  205-207).  About  July  1, 1945,  Congressman 
John  S.  Wood  of  Georgia  w~as  appointed  a  member  of  that 
Committee  and  its  chairman  (J.  A.  210-211).  There  was  evi¬ 
dence  when  he  took  over  as  Chairman  that  the  Committee  had 
already  been  investigating  the  Joint  Anti-Fascist  Refugee  Com¬ 
mittee  (J.  A.  211).  That  investigation  continued  under  his 
chairmanship. 

When  Chairman  Wood  took  over  there  were  a  large  number 
of  letters  in  the  files  of  the  Congressional  Committee  complain¬ 
ing  that  the  Joint  Anti-Fascist  Refugee  Committee,  ostensibly 
a  relief  organization,  w*as  engaged  in  Communist  propaganda 
(J.  A.  326).  (This  organization,  an  unincorporated  associa¬ 
tion — J.  A.  423 — will  be  so  frequently  referred  to  hereafter  that 
for  brevity  it  will  be  designated  by  its  initials  JAFRC.  The 
Committee  on  Un-American  Activities  of  the  House  of  Repre¬ 
sentatives  will  be  referred  to  as  the  Congressional  Committee.) 
The  Congressional  Committee  had  several  meetings  with  re¬ 
spect  to  JAFRC  and  other  organizations  that  had  been  licensed 
by  the  President’s  War  Relief  Control  Board  to  collect  funds. 
The  information  which  the  Congressional  Committee  had  in  re¬ 
lation  to  JAFRC  led  it  to  make  a  specific  investigation  at  the 
President’s  War  Relief  Control  Board.  That  Board  knew  that 
JAFRC  was  engaging  in  political  propaganda  and  expressed 
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satisfaction  that  the  Congressional  Committee  was  going  ito 
take  up  the  investigation  because  they  were  unable  themselves 
to  carry  it  on  (J.  A.  326-7).  After  Congressman  Wood  becarpe 
Chairman,  the  Committee  continued  to  receive  letters  frcjm 
time  to  time  complaining  of  the  activities  of  JAFRC.  Long 
before  the  Congressional  Committee  issued  its  first  subpoena, 
it  had  sent  its  representative  to  New  York  City  to  ask  permis¬ 
sion  of  JAFRC  to  examine  its  records  (J.  A.  327).  The  Chair¬ 
man  had  seen  a  book  regarding  Tito 1  wTitten  by  one  of  the  de¬ 
fendants,  a  member  of  the  Board  of  Directors  of  JAFRC,  in 
which  he  made  the  statement  that  JAFRC  had  financed  the  re¬ 
turn  of  Tito  (J.  A.  327).  One  of  the  letters  which  the  Con¬ 
gressional  Committee  had  in  its  files  was  a  letter  from  the  pub¬ 
lisher  of  the  Burlington  Daily  News,  Burlington,  Vermorit, 
dated  January  14, 1944,  addressed  to  the  President’s  War  Relief 
Control  Board  in  which  the  statement  was  made  that  JAFRC 
was  the  “pet  project  and  propaganda  sounding  board  of  the 
American  Communists”  and  was  “dominated  by  a  foreign  goy- 
ernment  and  serving  that  government’s  purpose.”  ( J.  A.  318-j). 
Government  Exhibit  No.  1  at  p.  607-A.)  Long  before  the  sub¬ 
poenas  were  issued  the  Congressional  Committee  obtained  in¬ 
formation  from  the  State  Department  that  JAFRC  had  been 
making  applications  for  transit  visas  for  people  to  come  through 
this  country  en  route  to  Mexico,  who  upon  their  investigation 
were  found  to  be  outstanding  Communists  (J.  A.  338-41). 
The  Committee  had  information  from  the  State  Department 
that  appellant  James  Lustig  was  admittedly  a  Communist. 
His  brother,  Bela  Lustig,  applied  for  admission  into  this  coun¬ 
try  from  Hungary  and  JAFRC  supported  his  application  (J.  A- 
248).  This  application  was  considered  by  an  interdepart]- 
mental  committee,  consisting  of  representatives  of  the  FB1|, 
Military  Intelligence,  Naval  Intelligence,  Immigration  and 
Naturalization  Service,  and  the  Department  of  State.  Thajt 
Committee  unanimously  rejected  the  application.  It  was  then 

heard  by  the  Interdepartmental  Visa  Review  Committee  which 

— 

1  “The  Incredible  Tito”  by  Howard  Fast,  published  by  Magazine  Housej, 
114  East  32nd  Street,  New  York  City  16,  N.  Y.,  a  Lev  Gleason  publication. 
Library  of  Congress  symbols  DR  359  T  5  F  3.  [Leverett  Gleason  was  one 
of  the  defendants  below  who  has  not  appealed.] 
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likewise  unanimously  rejected  it.  It  was  finally  heard  by  the 
President’s  Board  of  Visa  Appeals,  on  w’hich  were  former  Sen¬ 
ator  Bulkley  of  Ohio  and  Judge  Helmick  of  the  United  States 
Court  of  China.  This  Board  also  unanimously  rejected  the  ap¬ 
plication.  The  reasons  for  these  rejections  as  stated  in  testi¬ 
mony  given  later  to  the  Congressional  Committee  were  that  the 
evidence  of  communistic  influences  and  infiltration  and  activi¬ 
ties  was  so  great  that  they  could  not  take  a  chance.  When  the 
matter  was  eligible  for  reconsideration,  application  for  recon¬ 
sideration  was  made  by  the  appellant  Ruth  Leider  (J.  A.  249- 
50). 

All  the  foregoing  information  was  in  the  possession  of  the 
Congressional  Committee  before  December  1,  1945.  On  that 
date  the  Congressional  Committee  addressed  a  letter  to  the 
JAFRC  requesting  permission  for.  a  preliminary  investigation 
of  its  records  ( J.  A.  214,  Government  Exhibit  27,  paragraph  2 
only  in  evidence).  This  letter  of  December  1  w*as  answered 
by  a  letter  from  JAFRC  to  the  Congressional  Committee  dated 
December  5,  1945,  in  which  it  was  stated  that  the  matter  would 
be  given  consideration  by  the  Executive  Board  of  JAFRC 
(J.  A.  215,  Government  Exhibit  28).  For  a  reason  which  does 
not  appear  in  the  record,  the  Congressional  Committee  on 
December  4,  1945,  before  this  reply  had  been  received,  issued 
its  first  subpoena  in  connection  with  its  investigation  of  JAFRC. 
This  was  a  subpoena  directed  to  Helen  R.  Bryan,  Executive 
Secretary,  or  Dr.  Edward  K.  Barsky,  Chairman  of  the  Joint 
Anti-Fascist  Refugee  Committee,  to  appear  before  the  Con¬ 
gressional  Committee  on  December  19,  1945,  to  give  testimony 
and  to  produce  records  showing  the  receipt  and  disbursement 
of  money  and  also  correspondence  with  persons  outside  the 
United  States  (J.  A.  221-2).  The  issuance  of  this  subpoena 
was  necessary  because  the  investigation  of  the  Congressional 
Committee,  including  its  investigation  into  the  records  of  the 
President’s  War  Relief  Control  Board,  had  not  produced  the 
needed  information  as  to  expenditure  of  its  funds  (J.  A. 
359-64). 2  This  subpoena,  issued  on  December  4,  1945,  was 

1 A  summary  of  material  in  possession  of  the  Committee  before  December 
21,  1945  (Tr.  S02-S08)  appears  in  Government  Exhibit  33,  pp.  1S-73,  the 
report  finally  printed  in  June  1946. 
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served  on  December  14,  1945,  in  New  York  City  at  11  c20 
a.  m.,  on  Miss  Helen  R.  Bryan,  service  being  made  by  jdhn 
W.  Carrington,  Clerk  of  the  Congressional  Committee  (J.  A. 
222),  who  was  authorized  to  make  that  service  (J.  A.  2lj7). 
On  that  same  day  the  Executive  Board  of  JAFRC  met  a|nd 
by  resolution  instructed  Miss  Bryan  and  appellant  Barsjky 
to  advise  with  competent  lawyers  and  to  take  any  additional 
necessary  steps  to  protect  its  rights  (J.  A.  54CM12).  M|iss 
Bryan  did  not  appear  on  December  19,  but  did  appear  before 
the  Congressional  Committee  on  January  24,  1946  (J.  A.  2^3, 
227).  She  w*as  the  first  representative  of  JAFRC  to  appear 
before  the  Congressional  Committee.  Appellant  Barsky  carjne 
with  her  but  did  not  appear  before  the  Congressional  Coijn- 
mittee  as  a  witness  (J.  A.  226-7).  In  the  meantime  the  in¬ 
vestigation  of  the  Congressional  Committee  into  JAFRC  h^d 
proceeded.  Miss  Martha  E.  Mitchell,  a  technical  assistant 
to  Dr.  Jacob  Posner,  an  oral  surgeon  of  New  York  City, 
appeared  before  the  Congressional  Committee  on  January  23, 
1946,  and  gave  testimony  regarding  the  experiences  of  hersejlf 
and  of  Dr.  Posner  when  they  went  to  Spain  in  1937  to  wotk 
in  an  American  Unit  Hospital  established  there,  of  which  the 
appellant  Barsky  was  in  charge.  Her  testimony  and  news¬ 
paper  articles  appearing  in  1941,  based  on  information  given 
by  her  and  Dr.  Posner  (J.  A.  41-99)  were  given  to  the  Con¬ 
gressional  Committee  as  indicating  the  background  of  appellant 
Barsky  and  to  some  extent  that  of  appellant  Louis  Miller  and 
another  defendant  who  has  not  appealed,  Dr.  Jesse  A.  Tolmach 
(J.  A.  67,  77,  78,  84). 

When  she  appeared  before  the  Congressional  Committee 
on  January  24,  1946,  Miss  Bryan  did  not  produce  the  recordp 
called  for  in  the  subpoena  served  upon  her  (J.  A.  223).  Oiji 
the  next  day,  January  25,  1946,  the  Committee  Chairman 
issued  a  subpoena  directed  to  appellant  Barsky  (J.  A.  223-5), 
requiring  him  to  appear  on  January  30, 1946,  to  give  testimony 
and  produce  the  records  previously  called  for.  This  subpoenq, 
was  served  on  Dr.  Barsky  on  January  28.  1946  (J.  A.  225) [ 
His  appearance  wras  postponed  from  January  30,  1946,  td 
February  13,  1946,  at  his  request  (J.  A.  227).  On  February 
11, 1946,  two  days  before  his  scheduled  appearance,  the  Execu-f 
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tive  Committee  of  JAFRC  met,  Dr.  Barsky  himself  presiding 
( J.  A.  542)  and  appellants  Auslander,  Leider,  Bradley,  Magana 
(J.  A.  542),  Chadarov,  Fast,  Justiz,  and  Stern  (J.  A.  544) 
attending,  and  by  a  resolution  unanimously  agreed  upon 
(J.  A.  544),  instructed  appellant  Barsky  not  to  produce  the 
records  called  for  in  the  subpoena  (J.  A.  543). 

Dr.  Barsky  appeared  before  the  Congressional  Committee 
on  February  13,  1946.  He  did  not  produce  the  records  (J.  A. 
228) .  He  testified  that  he  did  not  have  custody  of  the  records 
( J.  A.  421-434)  and  that  the  Executive  Board  of  which  he  was 
Chairman  would  have  the  ultimate  authority  to  produce  them 
(J.  A.  427).  Mr.  Robert  C.  Alexander,  Assistant  Chief  of 
the  Visa  Division  of  the  Department  of  State,  gave  testimony 
under  oath  before  the  Congressional  Committee  on  February 
15,  1946  (J.  A.  246-58).  He  stated  among  other  things  that 
the  JAFRC  was  from  all  the  evidence  he  had  seen  a  Communist- 
front  organization  and  that  there  was  no  doubt  it  was  honey¬ 
combed  with  Communists,  and  that  appellant  Barsky  its 
Chairman,  was  at  one  time  on  the  Executive  Committee  of 
the  Communist  Party  in  the  United  States  (J.  A.  247).  Miss 
Turner,  an  investigator  for  the  Congressional  Committee,  also 
gave  testimony  under  oath  on  February  19  and  20, 1946,  regard¬ 
ing  her  investigation  at  the  office  of  the  President’s  War  Relief 
Control  Board.  (Government’s  Exhibits  4  and  4r- A  in  the 
trial  below.) 

On  March  29,  1946,  subpoenas  were  issued  for  all  members 
of  the  Executive  Board  of  JAFRC  whose  names  had  been  fur¬ 
nished  to  the  Congressional  Committee  by  the  Executive  Sec¬ 
retary,  Miss  Bryan  (J.  A.  229).  These  did  not  include  Dr. 
Barsky,  who  had  already  appeared.  They  did  include  the  other 
appellants.  Those  subpoenas  were  identified  in  the  trial  as 
Government  Exhibits  7  to  22,  inclusive.  The  Committee  also 
issued  its  subpoena  directed  to  the  JAFRC  by  name  which  was 
identified  in  the  trial  as  Government  Exhibit  24.  All  these 
subpoenas  were  issued  on  March  29,  1946,  and  called  for  ap¬ 
pearance  before  the  Congressional  Committee  and  production 
of  records  on  April  4, 1946.  These  subpoenas  were  signed  by  the 
Chairman  of  the  Congressional  Committee.  They  were  ad¬ 
dressed  “To  the  Sergeant  at  Arms  or  his  special  messenger” 
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and  read  in  part  “You  are  hereby  commanded  to  summon”  then 
the  name  of  the  witness  and  then  “to  be  and  appear  before  fhe 
Un-American  Activities  Committee  *  *  *  and  to  brjng 
with  you  all  books,  ledgers”  etc.,  for  the  period  from  January 
1,  1945,  to  the  date  of  the  issuance  of  the  subpoena  (J.  A.  2^8- 
9) .  These  subpoenas  were  all  issued  by  authority  of  the  Chair¬ 
man  (J.  A.  217).  Appellant  Auslander  was  served  with  a  sub¬ 
poena,  Government  Exhibit  No.  7,  on  March  29,  1946,  in  New 
York  City  by  Deputy  United  States  Marshal  Norton  of  Npw 
York  City  (J.  A.  134).  Appellant  Bradley  was  served  with  a 
subpoena,  Government  Exhibit  12,  on  March  29,  1946,  in  New 
York  City  by  Deputy  United  States  Marshal  Campanelli  of 
New  York  City  (J.  A.  142).  Appellant  Chodorov  was  serv'ed 
with  a  subpoena,  Government  Exhibit  13,  on  March  29,  19^6, 
in  New  York  City,  by  Deputy  United  States  Marshal  Sanduici 
of  New  York  City  (J.  A.  146,  149).  Appellant  Fast  was  served 
with  a  subpoena.  Government  Exhibit  No.  8,  on  March  29, 
1946,  in  New  York  City  by  Deputy  United  States  Marshal  Nek¬ 
ton  (J.  A.  136).  Appellant  Justiz  was  served  with  a  subpoenla, 
Government  Exhibit  No.  18,  on  March  29,  1946,  in  New  York 
City  by  Deputy  United  States  Marshal  Farson  of  New  Yofk 
City  (J.  A.  156-7).  Appellant  Leider  was  served  with  a  sub¬ 
poena,  Government  Exhibit  15,  on  April  1,  1946,  in  New  Yoifk 
City  by  Deputy  United  States  Marshal  Sanducci  (J.  A.  15l|). 
Appellant  Lustig  was  served  with  a  subpoena,  Government  Ex¬ 
hibit  22,  on  April  3,  1946,  in  the  City  of  Washington,  D.  (1, 
by  Louis  J.  Russell,  an  investigator  for  the  Congressional  Coni- 
mittee  (J.  A.  167).  Appellant  Magana  was  served  with  a  sub¬ 
poena,  Government  Exhibit  16,  in  New  York  City  on  March 
29,  1946,  by  Deputy  United  States  Marshal  Sanducci  (J.  A- 
153).  Appellant  Miller  was  served  with  subpoena,  Governi- 
ment  Exhibit  10  in  New  York  City  on  March  29,  1946,  by 
Deputy  United  States  Marshal  Norton  (J.  A.  137).  Appellant 
Stern  was  served  with  a  subpoena,  Government  Exhibit  21  (J. 
A.  162)  on  March  29, 1946,  in  New  York  City  by  Deputy  United 
States  Marshal  Farson  (J.  A.  161).  The  subpoena  directed 
to  the  JAFRC  by  name  was  served  upon  Miss  Helen  R.  Bryarti 
in  New  York  City  on  March  29, 1946,  by  Mr.  George  McDavitt, 
an  investigator  for  the  Congressional  Committee  (J.  A.  181)  l 
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The  service  of  these  subpoenas  was  by  authority  of  the  Con¬ 
gressional  Committee  (J.  A.  217,  218).  Before  these  subpoenas 
were  issued,  and  at  least  as  early  as  February  20,  1946  (J.  A. 
304,  303,  305),  the  Congressional  Committee  had  in  its  posses¬ 
sion  in  addition  to  the  foregoing  information,  a  copy  of  a  letter 
sent  by  the  Director  of  the  Federal  Bureau  of  Investigation 
to  the  President's  War  Relief  Control  Board  regarding  JAFRC. 
This  letter,  dated  November  29,  1945,  recited  that  it  had  been 
reported  to  the  F.  B.  I.  that  JAFRC  had  engaged  in  political 
activities  in  connection  with  its  fund-raising  campaign,  and 
had  urged  from  a  sound  truck  in  New  York  City  that  this  coun¬ 
try  break  diplomatic  relations  with  Franco  Spain,  and  in  the 
same  way  had  made  reference  to  labor  controversies  then  cur¬ 
rent  in  the  New  York  City  area  (J.  A.  306-7). 

On  April  1,  1946,  three  days  before  their  scheduled  appear¬ 
ance  in  Washington,  many  of  the  persons  served  went  to  the 
office  of  Mr.  Benedict  Wolf  of  New  York  City  and  there  re¬ 
ceived  from  him  identical  written  statements  to  the  effect  that 
they  had  been  served  with  subpoenas  to  produce  records  of  the 
JAFRC  but  could  not  produce  them  because  Miss  Bryan  had 
custody  and  not  they.  Among  these  were  all  the  appellants  ex¬ 
cept  one,  who  obtained  such  statements  and  produced  them  at 
the  hearing:  Jacob  Auslander  (printed  transcript  of  the  testi¬ 
mony  of  witnesses  before  the  Congressional  Committee  on  April 
4, 1946,  Government  Exhibit  6  in  the  trial  below,  p.  6) ;  Lyman 
R.  Bradley  (id.  11) ;  Marjorie  Chodorov  (id.  16) ;  Howard  Fast 
(id.  24,  26) ;  Harry  M.  Justiz  (id.  53-4) ;  Ruth  Leider  (id.  36) ; 
James  Lustig  (id.  30) ;  Manuel  Magana  (id.  61-2) ;  and  Louis 
Miller  (id.  66) .  All  the  persons  served,  which  included  all  these 
appellants  except  Barsky,  and  included  also  Miss  Bryan,  ap¬ 
peared  before  the  Congressional  Committee  on  April  4.  1946. 
They  were  examined  in  approximately  alphabetical  order  ex¬ 
cept  that  Miss  Bryan  was  the  last  person  to  be  called  before 
the  Committee.  All  who  preceded  her  said  that  she  was  the 
custodian  and  they  could  not  produce  for  that  reason.  Miss 
Bryan  when  called  before  the  Committee  refused  again  to  pro¬ 
duce  the  records  (Government  Exhibit  6,  pp.  96-102),  claim¬ 
ing  that  the  Congressional  Committee  had  no  right  to  them 
(id.  103-105). 


1 


Seventeen  persons  were  named  in  the  indictment  ( J.  A.  2-(3) : 
these  eleven  appellants,  five  other  defendants  who  have  not 
appealed,  and  Mrs.  Ernestina  G.  Fleischman,  who  was  never 
apprehended.  The  indictment  (J.  A.  1-6)  contained  jwo 
counts.  The  first  charged  a  conspiracy  to  defraud  the  United 
States  and  to  commit  an  offense  against  the  United  States  by 
depriving  the  Congressional  Committee  of  the  records  called 
for  in  the  subpoenas.  The  second  count  charged  that  the  de¬ 
fendants,  having  been  summoned  to  produce  the  records  of 
JAFRC  before  the  Congressional  Committee  on  April  4,  1Q46, 
appeared  before  the  Congressional  Committee  on  that  date  put 
failed  to  produce  the  records  called  for  as  they  had  power  to  po, 
and  thereby  wilfully  made  default.  1 

At  the  trial,  June  13  to  27,  1947,  the  Government  called 
Chairman  John  S.  Wood,  who  gave  testimony  as  to  the  meet¬ 
ings  of  the  Congressional  Committee,  the  issuance  of  the  sub¬ 
poenas  on  the  defendants,  and  their  appearance  before  jhe 
Congressional  Committee  and  failure  to  produce.  The  evi¬ 
dence  offered  by  the  Government  to  prove  that  the  records 
called  for  were  pertinent  to  the  inquiry  or  as  the  indictment 
alleged  “upon  the  matter  under  inquiry”  (J.  A.  5)  was  he^rd 
out  of  the  presence  of  the  jury  (J.  A.  233).  This  evidence  con¬ 
sisted  of  the  following:  An  offering  in  evidence  of  the  testimony 
wdiich  had  been  given  under  oath  before  the  Congressional  Coin- 
mittee  by  Miss  Mitchell,  technician  in  the  office  of  Dr.  Posner 
(J.  A.  41-99) ;  by  Mr.  Alexander  of  the  State  Department 
(J.  A.  245-258) ;  and  by  Miss  Turner,  investigator  for  the  Con¬ 
gressional  Committee  (Government  Exhibits  4  and  4-A  in  tjhe 
trial  below) .  In  addition,  Mr.  Robert  C.  Alexander  of  the  Stajte 
Department  was  called  as  a  witness  and  on  direct  examination 
by  the  Government  was  asked  simply  to  identify  the  transcript 
of  his  testimony  ( J.  A.  245)  and  then  was  turned  over  for  cro^s- 
examination  by  defense  counsel  (J.  A.  260-282). 

The  court  directed  an  acquittal  as  to  count  one  of  the  indict¬ 
ment  charging  the  conspiracy  (Tr.  1500,  1510,  1639).  Noiiie 
of  the  defendants  took  the  stand  and  the  defense  consisted 
chiefly  of  reputation  evidence.  The  jury  convicted  all  sixteen 
defendants  (Tr.  163S-1657). 
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STATUTES  INVOLVED 


2  U.  S.  C.  192: 

Refusal  of  witness  to  testify. — Every  person  who 
having  been  summoned  as  a  witness  by  the  authority 
of  either  House  of  Congress,  to  give  testimony  or  to 
produce  papers  upon  any  matter  under  inquiry  before 
either  House,  or  any  committee  of  either  House  of  Con¬ 
gress,  willfully  makes  default,  or  who,  having  appeared 
refuses  to  answer  any  question  pertinent  to  the  question 
under  inquiry,  shall  be  deemed  guilty  of  a  misdemeanor, 
punishable  by  a  fine  of  not  more  than  SI. 000  nor  less 
than  $100,  and  imprisonment  in  a  common  jail  for  not 
less  than  one  month  nor  more  than  twelve  months. 

2  U.  S.  C.  193: 

Privilege  of  witnesses. — No  witness  is  privileged 
to  refuse  to  testify  to  any  fact,  or  to  produce  any  paper, 
respecting  which  he  shall  be  examined  by  either  House 
of  Congress,  or  by  any  committee  of  either  House,  upon 
the  ground  that  his  testimony  to  such  fact  or  his  produc¬ 
tion  of  such  paper  may  tend  to  disgrace  him  or  other¬ 
wise  render  him  infamous. 

2  U.  S.  C.  194: 

Witnesses  failing  to  testify. — Whenever  a  witness 
summoned  as  mentioned  in  section  192  of  this  title  fails 
to  testify,  and  the  facts  are  reported  to  either  House, 
the  President  of  the  Senate  or  the  Speaker  of  the  House, 
as  the  case  may  be.  shall  certify  the  fact  under  the  seal 
of  the  Senate  or  House  to  the  district  attorney  for  the 
District  of  Columbia,  whose  duty  it  shall  be  to  bring  the 
matter  before  the  grand  jury  for  their  action. 

28  U.  S.  C.  634: 

Testimony  of  witnesses  before  congress. — No  tes¬ 
timony  given  by  a  witness  before  either  House,  or  before 
any  committee  of  either  House  of  Congress,  shall  be  used 
as  evidence  in  any  criminal  proceeding  against  him  in 
any  court,  except  in  a  prosecution  for  perjury  committed 
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in  giving  such  testimony.  But  an  official  paper  or 
record  produced  by  him  is  not  within  the  said  privilege. 

SUMMARY  OF  ARGUMENT 

Congress  has  power  to  authorize  the  ‘type  of  investigation 
it  did  here  so  long  as  the  ultimate  purpose  of  it  be  legislative. 
Courts  do  not  lightly  assume  that  the  purpose  of  a  congressional 
committee  is  unconstitutional.  Congress  has  a  right  to  inquire 
as  to  what  means  are  being  used  to  bring  about  an  overthrew 
of  its  Government  and  to  legislate  to  combat  the  use  of  those 
means  or  at  least  to  legislate  machinery  to  find  out  mqre 
about  it. 

Once  granted  this  legislative  purpose,  the  manner  of  tpe 
conducting  of  the  investigation  must  be  left  to  the  discretion  pf 
the  Congressional  Committee,  regulated  as  it  may  be  by  its 
own  good  taste,  by  the  body  of  the  Congress,  and  by  public 
opinion. 

Once  legislation  is  passed,  its  application  must  meet  the  test 
of  constitutional  limitations,  and  no  doubt  a  strict  rule  is  ap¬ 
plied  where  the  legislation  tampers  with  precious  personal 
rights.  But  this  is  far  from  saying  that  an  attempt  by  Con¬ 
gress  to  acquire  information  about  a  notorious  activity  within 
the  boundaries  of  the  country  with  the  view  to  legislating  cjn 
the  subject  is  so  obviously  improper  that  the  investigation  itself 
must  be  snuffed  out  before  it  starts. 

A  person  accused  of  a  criminal  offense  has  a  right  to  knujv 
what  he  is  charged  with  and  a  criminal  statute  must  therefore 
be  sufficiently  defined  in  terms  to  apprise  one  who  reads  cff 
what  conduct  is  condemned.  But  a  resolution  creating  a 
congressional  committee  cannot  be  so  definitely  worded  anti 
the  requirement  of  definiteness  is  not  so  exacting.  The  resolu¬ 
tion  is  adopted  for  the  information  and  limitation  of  the  com¬ 
mittee,  and  not  for  the  information  of  the  witness.  A  witneste 
in  a  court  who  chooses  to  commit  perjury  may  be  unaware  that 
the  matter  regarding  which  he  is  testifying  is  material  in  the 
trial,  but  he  will  not  be  heard  to  complain,  because  the  perjury 
statute  is  not  vague,  but  only  the  means  whereby  it  became 
applicable. 
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The  court  below  properly  excluded  as  irrelevant  evidence 
offered  to  show  that  the  Congressional  Committee  acted  beyond 
its  powers.  The  offer  was  to  show  its  conduct  in  unrelated  mat¬ 
ters.  The  power  does  not  cease  to  exist  because  the  committee 
may  act  beyond  it  any  more  than  an  arresting  officer  loses 
the  power  to  make  a  lawful  arrest  by  making  repeated  unlawful 
ones. 

The  subpoenas  were  irregular  in  form,  but  the  witnesses  knew 
that  they  were  being  called  upon  by  the  Congressional  Commit¬ 
tee  to  produce  certain  identifiable  records,  a  fact  which  they 
acknowledged  in  written  statements  prepared  by  their  attorney. 
They  were  therefore  properly  summoned. 

The  question  of  wilfulness  has  been  settled  by  the  decision  of 
this  Court  in  Fields  v.  United  States,  No.  9486,  App.  D.  C., 
Oct.  27,  1947. 

The  testimony  of  the  defendants  when  they  appeared  before 
the  Congressional  Committee  was  properly  received  in  evi¬ 
dence,  the  provisions  of  IS  U.  S.  C.  634  notwithstanding.  That 
immunity  statute,  designed  as  it  was  to  further  the  obtaining 
of  information,  cannot  reasonably  be  construed  to  prevent 
the  proof  of  contumacy  by  witnesses  wrongfully  withholding 
information. 

The  trial  court  did  not  err  in  refusing  to  declare  a  mistrial 
at  the  very  end  of  this  two- week  trial,  because  the  Government 
attorney  in  his  closing  argument  suggested  to  the  jury  that 
some  of  the  defendants  by  their  attitude  and  conduct  when  a 
Government  witness  attempted  to  identify  them  fell  short  of 
the  forthrightness  and  frankness  which  their  character  wit¬ 
nesses  said  they  were  reputed  for.  The  comment  was  probably 
not  improper.  In  any  event,  it  was  not  grounds  for  a  mistrial, 
and  that  is  all  the  appellants  asked  for. 

ARGUMENT 

L  The  resolution  was  constitutional  and  the  motion  to  dismiss 

was  properly  denied 

Appellants  argue  (their  Brief,  pp.  11-26)  that  their  motion 
to  dismiss  the  indictment  should  have  been  granted  because  the 
resolution,  H.  Res.  5,  Government  Exhibit  30  (J.  A.  205-7) 
was  unconstitutional  on  its  face.  It  is  argued  that  it  violates 
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the  first  amendment  of  the  Constitution  of  the  United  States 
providing  that  Congress  shall  “make  no  law  *  *  *  abridg¬ 

ing  the  freedom  of  speech.” 

The  argument  on  this  point  may  be  summarized  as  follows: 

The  resolution  must  conform  with  the  Constitution  of  i  the 
United  States.  Whether  it  does  so  is  a  judicial  question,  'this 
resolution  contemplates  an  inquiry  into  expression  of  option 
on  political  questions.  The  inquiry  is  therefore  an  infrirjge- 
ment  of  free  speech.  Statutes  of  that  nature  are  not  pre¬ 
sumed  to  be  constitutional,  but  on  the  contrary  must  show 
on  their  face  justification  for  limitation  of  constitutional  rights 
in  a  necessity  to  avoid  a  clear  and  present  danger  to  a  para¬ 
mount  public  interest.  The  resolution  in  this  case  should  mpke 
the  same  showing.  It  should  not  only  show  as  this  one  does 
(Appellants’  Brief  p.  16)  that  the  inquiry  if  fairly  administered 
could  be  constitutional;  it  must  show  that  the  inquiry  could 
not  be  anything  else  (Appellants’  Brief  p.  17).  That  canjnot 
be  said  of  this  resolution. 

An  analysis  of  this  argument  reveals  one  recurring  fallacy — 
the  failure  to  distinguish  between  an  investigation  for  a  legis¬ 
lative  purpose  and  a  law  already  on  the  statute  books.  This 
confusion  is  evident  from  the  indiscriminate  use  in  appellants’ 
brief  (pp.  16, 24)  of  the  expression  congressional  “action”  when 
the  matter  being  discussed  is  congressional  legislation.  Ip  is 
also  evident  in  the  conclusion  of  the  argument  on  the  point  at 
page  26  that  the  resolution  should  be  declared  unconstitutional 
for  the  very  same  reasons  as  would  a  statute  enacted  in  ihe 
same  terms. 

There  is  a  vast  difference  between  the  two.  Dimock,  Con¬ 
gressional  Investigating  Committees  (1929)  153;  Eberliijig, 
Congressional  Investigations  (1928)  287;  3  Hinds  Precedents 
(1907)  Secs.  1732,  1736,  1815-1821.  As  this  Court  stated  in 
Townsend  v.  United  States,  68  App.  D.  C.  223,  232,  95  F.  (2|d) 
352  (1938):  j 

A  legislative  inquiry  may  be  as  broad,  as  searching, 
and  as  exhaustive  as  is  necessary  to  make  effective  tjie 
constitutional  powers  of  Congress.  (Citing  cases.)  A 
judicial  inquiry  relates  to  a  case,  and  the  evidence  to  be 
admissible  must  be  measured  by  the  narrow  limits  of  the 


14 


pleadings.  A  legislative  inquiry  anticipates  cdl  possible 
cases  which  may  arise  thereunder  and  the  evidence  ad¬ 
missible  must  be  responsive  to  the  scope  of  the  inquiry, 
which  generally  is  very  broad.  Many  a  witness  in  a 
judicial  inquiry  has,  no  doubt,  been  embarrassed  and  ir¬ 
ritated  by  questions  which  to  him  seemed  incompetent, 
irrelevant,  immaterial  and  impertinent.  But  that  is  not 
a  matter  for  a  witness  finally  to  decide.  Because  a  wit¬ 
ness  could  not  understand  the  purpose  of  cross-examina¬ 
tion,  he  would  not  be  justified  in  leaving  a  courtroom.- 
The  orderly  processes  of  judicial  determination  do  not 
permit  the  exercise  of  such  discretion  by  a  witness.  The 
orderly  processes  of  legislative  inquiry  require  that  the 
committee  shall  determine  such  questions  for  itself. 
Within  the  realm  of  legislative  discretion,  the  exercise 
of  good  taste  and  good  judgment  in  the  examination  of 
witnesses  must  be  entrusted  to  those  who  have  been 
vested  with  authority  to  conduct  such  investigations. 
Hearst  v.  Black,  66  App.  D.  C.  313, 87  F.  (2d)  68  *  *  \ 

In  the  case  last  mentioned,  Hearst  v.  Black,  66  App.  D.  C. 
313, 87  F.  (2d)  68,  (1936)  this  Court  decided  that  it  is  not  in  the 
province  of  the  judicial  branch  of  the  Government  to  restrain 
a  legislative  committee  from  making  use  of  evidence  which  it 
has  possession  of  by  reason  of  an  invasion  of  one's  constitutional 
rights.  It  cited  with  approval  also  Alpers  v.  San  Francisco,  32 
Fed.  503,  holding  that  the  courts  are  without  power  to  enjoin 
the  enactment  of  unconstitutional  laws. 

These  authorities  are  cited  to  show  that  there  is  a  difference 
between  the  power  of  the  court  to  interpret  enacted  legislation 
and  the  power  of  the  court  to  control  legislative  inquiries. 
Hence,  cases  illustrating  rules  of  construction  of  enacted  legis¬ 
lation  when  the  issue  of  their  constitutionality  was  before  the 
courts  are  not  in  point.  The  power  of  Congress  to  investigate 
is  not  unlimited,  and  in  the  instant  case,  involving  as  it  does 
the  violation  of  a  criminal  statute,  which  Congress  by  the  en¬ 
actment  of  it  has  committed  to  the  judicial  branch  for  inter¬ 
pretation,  the  Court  has  the  duty  and  function  of  passing  upon 
the  constitutionality  of  a  legislative  inquiry.  Kilbourn  v. 


15 


Thompson,  103  U.  S.  168  (1881) ;  Marshall  v.  Gordon,  243  XJ.  S. 
521  (1917).  But  the  approach  to  the  question  must  be  with 
the  presumption  that  Congress  has  not  deliberately  set  upop  an 
inquiry  beyond  its  powers.  Chapman  v.  United  States,  5  4pP- 
D.  C.  122,  136  (1895) ;  Townsend  v.  United  States,  68  AppL  D. 
C.  at  226;  McGrain  v.  Dougherty,  273  U.  S.  135,  175-6. 

A  resolution  calling  for  a  congressional  inquiry  need  not  show 
on  its  face  the  constitutionality  of  the  inquiry.  It  is  not  neces¬ 
sary  for  the  House  of  Congress  to  declare  in  advance  wh4t  it 
“meditated  doing  when  the  investigation  was  concluded.” 3  In 
re  Chapman,  166  U.  S.  661,  670.  “The  sole  purpose  was  to  au¬ 
thorize  the  Committee  to  carry  on  the  inquiry.”  Sinclair  v. 
United  States,  279  U.  S.  263,  296.  In  the  case  of  Chapmap  v. 
United  States,  5  App.  D.  C.  122,  135-6  (1895),  which  involved 
a  Senate  inquiry  into  suspected  misconduct  of  its  own  mem¬ 
bers,  Chief  Justice  Alvey  of  this  Court  stated: 

No  technical  formality  was  required ;  and  no  specific 
/  charges  could,  in  justness  and  fairness,  be  formulajted 
against  any  member  of  the  Senate,  or  any  other  person, 
until  the  facts  could  be  ascertained  upon  which  to  pro¬ 
ceed  ;  and  it  certainly  cannot  be  true  that  the  Senate  is 
powerless  in  such  case  to  elicit  the  facts.  What  the  ulti¬ 
mate  action  of  the  Senate  should  or  may  be,  upon  the 
facts  when  ascertained,  is  not  the  question  for  the  Court 
to  determine,  but  simply  whether  the  inquiry  instituted 
forms  a  subject  matter  properly  and  constitutionally 
within  the  cognizance  and  jurisdiction  of  the  Senate,  j 

Cf.  Hale  v.  Henkel,  201  U.  S.  43,  65,  where  the  Court,  answer¬ 
ing  the  contention  that  a  person  cannot  be  made  to  appear 
before  a  Grand  Jury  unless  he  is  informed  precisely  what  charge 
is  being  considered,  and  against  whom,  said  that,  the  very  ob¬ 
ject  of  an  investigation  by  a  Grand  Jury  being  to  determine  who 
shall  be  indicted,  it  is  impossible  to  conceive  that  an  examina¬ 
tion  should  be  stopped  until  a  basis  is  laid  by  an  indictment 
formally  preferred. 

*The  Committee  on  Un-American  Activities  in  its  report  of  January  2, 
1947,  concludes  with  eleven  recommendations  many  of  which  would  require 
legislation.  Union  Calendar  No.  SGS  (House  Report  No.  2742),  79th  Con¬ 
gress,  2d  Session. 
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And  see  Hendricks  v.  United  States,  223  U.  S.  178, 184  (1913) ; 
Blair  v.  United  States ,  250  U.  S.  273  (1919)/ 

I-B.  The  resolution  by  reason  of  any  asserted  vagueness  in 
its  terms  is  not  unconstitutional 

Appellants  argue  (their  brief  pp.  26-48)  (1)  that  the  resolu¬ 
tion  is  vague,  (2)  that  inasmuch  as  it  must  be  referred  to  in 
connection  with  the  test  of  pertinency  under  the  criminal  stat¬ 
ute  the  right  to  be  informed  of  the  offense  is  violated,  and  (3) 
that  the  investigation  is  unconstitutional  also  because  its  limits 
are  not  clearly  defined  in  the  resolution  and  it  may  therefore 
go  beyond  constitutional  bounds. 

1.  The  resolution  probably  is  as  definite  as  most  of  them 
are.  The  scores  of  other  committees  in  the  House  of  Repre¬ 
sentatives  have  kept  going  without  having  their  business 
referred  to  this  one,  so  the  difference  is  apparently  recogniz¬ 
able  to  the  House  itself.  Furthermore,  the  wording  of  the 
resolution,  after  many  years  of  trial,  argument,  and  criticism, 
has  not  undergone  any  material  change,  which  proves  that  its 
vagueness  is  either  ingrained  or  nonexistent.  The  terms  of 
the  resolution  describe  in  a  general  way  what  the  committee 
is  to  inquire  into.  That  is  all  that  is  required.  Chapman  v. 
United  States,  5  App.  D.  C.  122, 134. 

If  a  proper  legislative  purpose  of  a  congressional  inquiry 
will  be  presumed  and  need  not  be  avowed  in  the  resolution  at 
all  ( Chapman  v.  United  States,  supra )  then  a  failure  to  state 
it  with  perfect  definiteness  ought  not  to  vitiate  the  inquiry. 
The  presumption  of  regularity  ought  to  overcome  indefinite¬ 
ness  as  well  as  complete  omission.  Under  the  rule  of  presump¬ 
tion  of  regularity,  it  would  seem  that  the  only  case  in  which 
a  court  should  declare  a  congressional  inquiry  invalid  on  the 
basis  of  the  resolution  itself  would  be  where  the  resolution 
plainly  shows  a  purpose  to  inquire  into  and  only  into  a  sub¬ 
ject  matter  clearly  beyond  the  legislative  reach.  Chapman  v. 
United  States,  supra.  The  resolution  here  does  not  do  that, 
as  even  the  appellants  admit  (their  brief  p.  16)  and  they  cite 

4  Historically,  the  investigative  function  of  legislative  committees  has  a 
background  comparable  in  antiquity  to  Grand  Juries.  Landis,  Congressional 
Power  of  Investigation,  Harvard  Law  Review  XL  1026-1927,  153. 
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cases  where  the  subject  matter  (freedom  of  expression)  has 
been  constitutionally  limited  (id.  22-23).  j 

2.  The  terms  of  the  resolution  cannot  be  tied  up  with  the 
terms  of  the  criminal  statute.  Kraus  &  Bros.  v.  United  Stdtes, 
327  U.  S.  614,  621  (1946)  is  not  “precisely  analogous”  as  stated 
in  appellants’  brief,  p.  37.  There  the  provisions  of  a  criminal 
statute  made  it  an  offense  for  one  to  violate  the  terms  of  regula¬ 
tions  to  be  promulgated  by  the  Price  Administrator  and  in 
effect  incorporated  such  regulations  in  advance  into  the  penal 
provisions  of  the  statute.  It  followed  that  the  regulations 
themselves  thus  became  a  part  of  the  statute  and  should  be 
construed  as  strictly.  That  is  not  the  case  here.  Here  (the 
statute  makes  it  an  offense  for  one  to  fail  to  produce  records 
“upon  the  matter  under  inquiry.”  Whether  the  records  are 
upon  the  matter  under  inquiry — that  is,  are  relevant  to  it— mpst 
be  determined  by  the  Court  by  reference  to  the  resolution 
authorizing  the  inquiry.  But  that  does  not  mean  that  the 
resolution,  designed  for  the  information  and  limitation  of  the 
Congressional  Committee  at  a  time  when  the  facts  relevant  to 
legislation  are  not  known,  must  have  the  exactness  of  terms, 
that  a  statute  should  have.  The  impossibility  of  applying  the 
same  rule  is  apparent  upon  a  reading  of  the  strictness  with 
which  the  rule  was  applied  in  Kraus  &  Bros.  v.  United  States, 
supra  (327  U.  S.  at  621  et  seq.). 

A  much  better  analogy  is  that  of  material  ty  in  a  per  j dry 
prosecution ;  and  that  is  the  analogy  which  the  Supreme  Coi^rt 
drew  in  Sinclair  v.  United  States ,  279  U.  S.  263,  298.  Perjury 
statutes  are  clear  enough  in  that  they  condemn  false  testimony 
regarding  a  material  matter,  but  the  materialty  is  not  cldar 
until  a  thorough  examination  by  the  Court,  of  facts  and  l^w 
which  may  end  in  a  result  surprising  to  the  witness.  “*  *  * 
the  law  is  full  of  instances  where  a  man’s  fate  depends  on  his 
estimating  rightly,  that  is,  as  the  jury  subsequently  estimates 
it,  some  matter  of  degree.”  Holmes,  J.,  in  Nash  v.  United 
States,  229  U.  S.  373,  377  (1913).  It  will  not  do  a  perjur|er 
to  say  that  he  was  not  supplied  in  advance  with  a  clear  statement 
of  the  facts  and  law  by  which  the  question  of  materialty  woufd 
be  tested.  See  Hendricks  v.  U nited  States,  233  U.  S.  178,  18:?,- 
184,  and  cases  there  cited. 
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3.  The  argument  in  the  preceding  paragraphs  1  and  2  is 
applicable  here  to  the  answer  of  appellee  that  the  resolution 
was  so  indefinite  as  to  fix  no  constitutional  limit.  The  inquiry 
authorized  by  this  resolution  has  the  same  limits  as  any  other 
congressional  inquiry  would  have.  It  must  be  for  a  legisla¬ 
tive  purpose,  and  when  it  is  the  limits  of  it  must  be  left  largely 
to  the  discretion  of  the  Congress.  Townsend  v.  United  States, 
68  App.  D.  C.  223, 232. 

This  resolution  called  for  an  investigation  into  propaganda 
activities  of  a  subversive  nature,  that  is  of  a  kind  which  would 
tend  to  undermine  the  Government  of  the  United  States.  The 
events  of  recent  years,  the  events  of  today,  and  the  repeated  dec¬ 
larations  of  the  proponents  themselves  testify  to  the  fact  that 
the  Communist  movement  contemplates  the  ultimate  over¬ 
throw,  by  violence  if  necessary,  of  the  Government  of  the  United 
States.  An  effective  means  toward  this  end  is  to  weaken  the 
confidence  of  the  people  of  this  country  in  the  form  and  institu¬ 
tions  of  their  government.  That  can  possibly  be  done  by  the 
exercise  of  the  liberty  of  expression.  It  can  also  be  done  by  an 
abuse  of  that  constitutional  liberty.  For  instance,  the  hypo¬ 
critical  use  of  names  attractive  to  sincere  liberal-minded  per¬ 
sons;  the  systematic  indiscriminate  attacks  upon  the  dignity, 
motives,  and  even  integrity  of  Government  officials;  the  en¬ 
couraging  of  class  hatred  and  warfare;  these  and  other  appeals 
through  the  use  of  the  written  and  spoken  word  may  together 
form  a  pattern  of  attack  more  formidable  that  simple  open  war¬ 
fare.  It  outrages  reason  to  say  that  a  government  dedicated  to 
an  effort  to  deal  equally  with  all  classes,  to  administer  its  gov¬ 
ernment  through  intelligently  and  freely  chosen  representa¬ 
tives  and  to  promote  the  common  welfare  through  friendly  co¬ 
operation  of  the  classes,  must  sit  back  and  see  its  hard-won 
and  precious  freedoms  endangered  in  the  name  of  those  free¬ 
doms  and  complacently  witness  its  own  annihilation ;  or  that  it 
may  not  even  examine  the  ingredients  of  the  bomb  which  is 
being  fashioned  for  its  destruction,  being  vouchsafed  only  a 
timid  glance  at  the  labels  on  the  wrappings,  “Freedom  of 
Speech,”  “Freedom  of  the  Press,”  etc. 

When  the  contention  of  the  appellants  is  analyzed  it  will  be 
seen  that  it  is  not  freedom  of  speech  which  they  seek,  but  the 
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right  to  be  secret  about  their  activities  in  relation  to  public 
questions.  They  would  maintain  a  privacy  regarding  public 
activities — a  privilege  not  accorded  public  officers  and  repre¬ 
sentatives.  Relying  upon  the  sophistry  that  the  freedonji  to 
speak  includes  the  freedom  to  remain  silent,  they  wish  to  speak 
about  others  and  remain  silent  about  the  method  whereby 
they  do  it  so  effectively.  The  people  have  a  right  to  know  the 
truth.  In  order  to  know  the  truth,  they  must  know  not  d|nly 
what  is  said  but  who  says  it.  “For  more  than  three  centuries 
it  has  now  been  recognized  as  a  fundamental  maxim  that  the 
public’  (in  the  words  sanctioned  by  Lord  Hardwicke)  ‘hajs  a 
right  to  every  man’s  evidence’  *  *  Wigmore  on 

Evidence  (3d  ed.  T940)  Vol.  8,  §  2192,  p.  64.  Blackmet  v. 
United  States,  60  App.  D.  C.  141,  150;  49  F.  2d  523  (193|l) . 
It  may  well  be  that  a  means  may  be  found  through  legislation 
to  combat  or  alleviate  the  evil.  It  may  take  long  to  find  it, 
but  so  long  as  it  is  being  sincerely  looked  for  the  purpose  is  a 
legislative  one.  If  in  the  process  certain  actors  who  have  bqen 
voices  in  the  wings  must  stand  before  the  footlights,  that  is  for 
them  one  of  the  casualties  of  a  democratic  government’s 
processes.5 

Furthermore,  this  disclosure  may  have  a  valuable  legislative 
benefit  in  itself.  If  a  public  trial  of  one  accused  of  crime  w!as 
thought  sufficiently  important  to  be  guaranteed  by  our  Con¬ 
stitution,  because — among  other  reasons — it  might  disclose 
evidence  favorable  to  the  accused,  (See  Tanksley  v.  United 
States,  145  F.  2d  58,  59-60  (1944))  then  it  may  well  be  that 
a  public  hearing  by  a  legislative  committee  could  excite  further 
information,  corrected  information  and  suggestions,  all  of  whicjh 
would  lend  mightily  to  the  legislative  effort.  (See  State  ex  ret 
Court,  etc.  v.  Howat,  191  P.  585, 107  Kan.  423.) 

II.  The  court  properly  excluded  proffered  proof  that  the  Conj 
gressional  Committee  abused  its  powers  in  unrelated 
matters 


Appellants  contend  that  the  court  should  have  receive< 
evidence  offered  to  show  that  the  House  Committee  on  Un 


8  The  constitutional  field  of  legislation  affecting  Government  employees 
is  broad.  Friedman  v.  Schwellenbach,  81  App.  D.  C.  365, 159  F.  2d,  22  ( 1946 )  J 
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American  Activities  used  its  powers  under  the  resolution  in  a 
politically  discriminatory  way. 

In  order  that  this  argument  be  not  confused  with  other 
points,  it  must  be  approached  on  the  assumption  that  the  Con¬ 
gressional  Committee  was  constitutional  in  its  creation.  It  is 
now*  asserted  that  by  reason  of  discriminatory  abuse  of  its  pow¬ 
ers  in  other  and  unrelated  instances,  it  has  invalidated  the  reso¬ 
lution  of  its  creation.  Merely  to  state  the  proposition  is  to  dis¬ 
pose  of  it.  An  analogy  may  be  found  in  the  arresting  and 
searching  powers  of  a  police  officer.  He  w'ould  not  lose  that 
pow'er  by  repeatedly  abusing  it.  His  next  arrest  could  always 
be  lawful.  The  power  derives  its  essence  not  from  its  ad¬ 
ministrator,  but  from  its  creator. 

Yick  Wo  v.  Hopkins ,  118  U.  S.  356  (1886),  is  not  in  point. 
Tick  Wo  sought  his  release  by  habeas  corpus  from  custody  after 
conviction  of  a  State  law'  and  asserted  facts  in  his  own  case 
w'hich  showed  arbitrary  discrimination  against  himself.  It  was 
alleged  also  in  his  petition  (118  U.  S.  395)  that  more  than  150 
other  Chinese  persons  had  likewise  been  discriminated  against 
The  relevancy  of  this  allegation  was  not  in  question.  The  Court 
observed  (p.  373)  that  the  court  was  not  required  to  pass  upon 
the  wording  of  the  ordinances  in  question  because  the  record 
plainly  showed  their  actual  application  to  the  petitioner  him¬ 
self.  In  the  final  analysis  the  decision  of  the  Court  was  based 
not  on  the  terms  of  the  ordinances  but  on  the  manner  in  which 
they  had  been  applied. 

In  the  instant  case  we  are  not  dealing  with  an  ordinance  or 
law',  but  w'ith  a  resolution  providing  for  a  legislative  inquiry. 
The  relevancy  of  the  unrelated  instances  of  asserted  oppression 
w’as  denied  from  the  beginning  and  the  court  ruled  the  proffered 
evidence  out  as  irrelevant.  We  are  discussing  at  this  point  not 
the  application  of  the  resolution  to  these  particular  appellants 
but  its  application  to  other  persons  on  other  occasions  having 
no  relation  to  these  appellants. 

It  is  impossible  to  pass  this  question  without  contemplating 
the  practical  results  if  appellants’  contention  were  correct.  If 
the  accused  could  show  unrelated  instances  of  oppression,  the 
prosecution  could  show'  unrelated  instances  of  the  opposite  kind. 
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The  magnitude  of  a  hearing  involving  that  issue  concerning  a 
committee  the  record  of  whose  proceedings  runs  into  the  thou¬ 
sands  of  printed  pages  is  impossible  to  estimate. 

III.  The  subpoenas  were  properly  so  termed 

Appellants  argue  in  their  brief,  pages  51  to  53,  that  the  docu¬ 
ments  served  upon  the  appellants  to  appear  before  the  Con¬ 
gressional  Committee  were  not  subpoenas  and  the  court  erped 
in  instructing  the  jury  they  were.  The  irregularity  in  the  d()c- 
uments  was  that,  being  addressed  to  the  server  and  instructing 
him  to  summon  the  witnesses,  they  then  said  “and  bring  with 
you”  the  record.  The  strict  grammatical  construction  of  this 
would  be  that  the  process  server  was  to  take  possession  of  the 
records  and  bring  them  with  him  to  the  Committee.  That  this 
absurd  procedure  was  not  intended  is  plain  from  the  facts  in 
the  case.  The  persons  who  served  these  documents  made  no 
attempt  to  take  possession  of  the  records  and  not  one  of  the 
individuals  served  understood  that  he  or  she  was  being  called 
upon  to  turn  the  records  over  to  the  process  server.  They  all 
appeared  and  gave  testimony  without  protest  as  to  the  fopm 
of  the  documents.  In  fact  all  the  appellants  but  one  (supra 
p.  8)  produced  a  written  statement  prepared  by  their  own 
attorney  (supra,  p.  8)  reading  as  follows:  j 

I  have  been  served  with  a  subpena  requiring  me  to 
appear  and  testify  and  to  produce  certain  books,  records, 
and  correspondence  of  the  Joint  Anti-Fascist  Refugee 
Committee  in  my  possession,  custody,  and  control.  ,  I 
individually  do  not  have  possession,  custody,  or  control 
over  any  of  the  material  requested  in  the  subpena  whiph 
was  served  upon  me.  The  books,  records,  and  corre¬ 
spondence  of  the  Joint  Anti-Fascist  Refugee  Committee 
are  in  the  possession,  custody,  and  control  of  Miss  Hel^n 
R.  Bryan,  the  executive  secretary  of  our  organization, 
and  she  is  the  legal  custodian  of  this  material.  Sincd  I 
do  not  have  either  in  my  possession,  custody,  of  contijol 
the  books,  records,  and  documents  described  in  this  suf> 
pena,  I  am  unable  to  comply  with  your  order  to  produce 
them.  [Italics  supplied.] 
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By  appearing  and  raising  no  point  of  the  form  of  the  docu¬ 
ments,  the  appellants  waived  any  right  to  assert  it  later.  In  re 
Scott,  96  Pac.  3S5,  387,  8  Cal.  App.  12.  It  was  only  a  matter 
of  procedure,  not  of  substance.  Cf.  Brovm  v.  United  States, 
276  U.  S.  134,  142  (192S). 

[V.  The  court’s  instruction  on  the  duties  imposed  on  the  appel¬ 
lants  by  the  subpoenas  was  correct 

Appellants  contend  (their  brief,  pp.  54-64)  that  the  sub¬ 
poenas  served  upon  them  to  produce  the  records  of  JAFRC 
could  not  under  any  circumstances  impose  any  duty  upon  them 
if  they  did  not  in  fact  have  possession  and  custody  of  the  rec¬ 
ords  at  the  time  served.  From  this  proposition  it  is  argued  that 
the  court  erred  in  instructing  the  jury  that  a  particular  defend¬ 
ant  would  be  guilty  if,  having  custody  or  dominion  and  control 
over  the  records,  either  alone  or  in  concert  with  another  de¬ 
fendant  (J.  A.  610)  wilfully,  that  is  intentionally  and  delib¬ 
erately,  failed  to  produce  the  records.  Appellants  would  have 
had  the  court  instruct  the  jury  as  set  forth  in  page  54  of  their 
brief  that  the  service  of  the  subpoenas  on  the  defendants  placed 
no  duty  on  them  whatever  “to  initiate  or  participate  in  steps  to 
change  custodianship”  or  to  seek  to  obtain  from  the  custodian 
the  books  and  records  in  question  ( J.  A.  54-55) .  These  prayers 
for  the  appellants  were  offered  before  the  court  gave  its  in¬ 
structions  to  the  jury,  and  at  the  conclusion  of  those  instruc¬ 
tions  no  other  specified  prayers  on  the  subject  were  offered 
(J.  A.  611). 

The  evidence  in  this  case,  undisputed  by  any  evidence  for  the 
defendants,  warranted  the  jury  in  finding  beyond  a  reasonable 
doubt  that  the  Congressional  Committee  to  the  knowledge 
of  these  appellants  had  been  attempting  for  months  to  see  the 
records  of  JAFRC;  that  an  attempt  was  made  early  in  De¬ 
cember  1945,  to  have  a  representative  of  the  Congressional 
Committee  visit  New  York  and  make  a  preliminary  examina¬ 
tion  of  the  records;  that  thereafter  the  designated  custodian 
Miss  Helen  R.  Bryan,  executive  secretary  of  JAFRC,  was  sub¬ 
poenaed  to  produce  the  records  and  refused  to ;  that  Dr.  Barsky 
was  subpoenaed  to  produce  the  records  and  under  specific  in¬ 
structions,  which  these  appellants  must  have  known  about,  re- 
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fused  to  produce  them  on  February  13,  1946;  that  Miss  Br^an 
was  served  with  a  second  subpoena  to  produce  the  records; 
that  she  had  no  intention  of  producing  them  and  the  appellants 
knew  it;  and  that  the  appellants  then,  each  being  served  wLith 
a  subpoena,  went  before  the  Congressional  Committee  ^nd 
said  they  could  not  produce  the  records  because  Miss  Bryan  \iad 
them  and  each  refused  to  say  what  he  or  she  would  do  individ¬ 
ually  about  consenting  to  their  production. 

These  facts  illustrate  better  than  argument  how  misleading, 
inadequate,  and  erroneous  would  be  the  instructions  asked  for 
by  appellants.  Under  those  instructions  it  would  be  possible 
for  responsible  officers  of  a  corporation  or  an  unincorporated 
association  corruptly  to  freeze  in  the  hands  of  a  recalcitrant 
custodian  records  which  a  court  or  other  proper  body  had  a 
right  to  see.  That  is  not  the  law.  Wilson  v.  United  Stages, 
221  U.  S.  361,  367-7,  cited  with  approval  in  Oklahoma  Pres§  v. 
Walling,  327  U.  S.  186  (1946).  Were  the  appellants’  contention 
correct,  the  law  could  be  further  frustrated  by  the  freezing  of 
records  in  the  custody  of  one  who  might  have  a  legal  excuse  tor 
not  producing  them.  Suppose  Miss  Bryan  after  being  servled 
with  this  subpoena  had  suffered  a  severe  accident  which  in¬ 
capacitated  her  from  bringing  the  records  to  Washington  for  tphie 
next  three  months.  If  the  other  members  of  the  Executive 
Board  could  ignore  subpoenas  directed  to  them  to  produce,  t|ie 
investigation  of  the  Committee  could  be  retarded  or  even  in 
that  regard  fully  defeated  without  any  individual  being  answer- 
able  to  the  law  at  all.  That  situation  would  be  intolerable.! 

In  the  case  of  Wilson  v.  United  States,  221  U.  S.  361  (1911j), 
the  Supreme  Court  ruled  that  an  officer  of  a  corporation  could 
not  refuse  to  produce  its  records  on  the  ground  that  they  might 
incriminate  himself  personally.  The  facts  were  that  Wilson, 
president  of  a  corporation  with  offices  in  New  York  City,  was 
served  with  a  subpoena  directed  to  the  corporation  by  nanjie 
requiring  the  production  before  a  grand  jury  of  a  letter-press 
copy  book.  Wilson  himself  was  then  under  indictment  and  tile 
grand  jury  was  considering  matters  which  could  result  in  fur¬ 
ther  indictment  of  him.  He  refused  to  produce  the  records 
claiming  a  personal  privilege.  Thereafter  another  subpoena 
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directed  to  the  corporation  by  name  was  served  not  only  on 
Wilson  but  upon  the  secretary  and  five  directors  of  the  cor¬ 
poration.  They  all  appeared  and  Wilson  refused  to  produce 
the  records.  The  others  explained  that  they  had  passed  a  reso¬ 
lution  demanding  possession  of  the  records  and  that  Wilson 
had  refused  to  comply  with  their  demand.  In  discussing  the 
effect  of  the  subpoena,  the  Supreme  Court  used  language  which 
can  mean  only  that  had  the  secretary  or  directors  of  this  cor¬ 
poration  refused  as  did  the  appellants  in  the  instant  case  to 
take  what  steps  they  could  to  bring  about  compliance  with  the 
subpoena,  they  would  be  guilty  of  contempt.  The  Court  stated 
(221  U.  S.  at  374) : 

WTiere  the  documents  of  a  corporation  are  sought  the 
practice  has  been  to  subpoena  the  officer  who  has  them 
in  his  custody.  But  there  would  seem  to  be  no  reason 
why  the  subpoena  duces  tecum  should  not  be  directed 
to  the  corporation  itself.  *  *  *  (p.  376).  Con¬ 

cluding  then  that  the  subpoena  was  valid  and  that  its 
service  imposed  upon  the  corporation  the  duty  of 
obedience,  there  can  be  no  doubt  that  the  appellant  was 
likewise  bound  by  it,  unless,  with  respect  to  the  books 
described  he  could  claim  a  personal  privilege.  A  com¬ 
mand  to  the  corporation  is  in  effect  a  command  to  those 
who  axe  officially  responsible  for  the  conduct  of  its 
affairs.  If  they,  apprised  of  the  writ  directed  to  the 
corporation,  prevent  compliance  or  fail  to  take  appro¬ 
priate  action  within  their  power  for  the  performance 
of  the  corporate  duty,  they,  no  less  than  the  corpora¬ 
tion  itself,  are  guilty  of  disobedience  and  may  be  pun¬ 
ished  for  contempt  *  *  *.  [Italics  supplied.] 

The  oppressive  results  which  appellants  argue  could  follow 
instructions  such  as  that  given  in  this  case  were  suggested  by 
their  counsel  in  argument  before  the  jury  in  the  trial  below 
(Tr.  157S-15S0).  Government  counsel  in  answering  this  part 
of  the  argument  said  that  under  the  instructions  of  the  court 
as  counsel  understood  them,  any  defendant  who  did  what  he 
could  do  to  bring  about  compliance  with  the  subpoena  or  could 
not  help  from  producing  them  as  others  would  not  do  their 
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part  could  not  possibly  be  guilty  of  a  violation  which  ijiust 
be  an  intentional  one  (Tr.  1591-2).  However,  the  discusjsion 
as  applied  to  the  undisputed  facts  in  this  case  wras  acadejnic, 
because  there  was  evidence  that  each  defendant  joined  pi  a 
positive  course  of  conduct  to  prevent  compliance  with  j  the 
subpoenas.  Even  when  the  Congressional  Committee  made  a 
last  minute  effort  to  obtain  sufficient  commitments  to  bring 
about  a  compliance  on  April  4,  1946,  they  were  frustrate^  in 
this  effort  by  the  concerted  and  united  and  unexceptional  refusal 
of  the  persons  questioned  to  make  a  commitment  one  waf  or 
the  other.  During  the  trial  below,  appellants’  counsel  con¬ 
sistently  and  Government  counsel  at  times  fell  into  the  error 
of  discussing  this  point  on  the  basis  of  what  duty  is  imposed 
upon  one  who  is  served  with  a  subpoena.  As  applied  to  jthis 
case  such  argument  was  off  the  point,  because  the  matter  here 
being  tried  was  not  an  omission  of  a  duty  but  a  series  of  posi¬ 
tive  acts  to  frustrate  the  efforts  of  the  Congressional  Committee 
to  obtain  the  records. 

( 

V.  The  meaning  of  “willfully”  in  2  U.  S.  C.  192  is  now  settled 

This  Court  in  Benjamin  F.  Fields  v.  United  States  of  Amer\ca, 
No.  9486,  Opinion  rendered  October  27,  1947,  has  settled,  con¬ 
trary  to  appellants’  contentions  in  their  point  V  (J.  A.  65  to 
72),  the  meaning  of  the  word  “willfully”  in  the  statute  2  U.  Sj  C. 
192. 


VI.  The  testimony  of  the  appellants  before  the  Congressional 
Committee  was  properly  received  in  evidence 

28  U.  S.  C.  634  provides  in  effect  that  no  testimony  giv|en 
before  a  congressional  committee  shall  be  used  in  any  criminal 
proceeding  against  the  person  giving  it  except  in  a  prosecu¬ 
tion  for  perjury.  Appellants  argue  that  the  plain  provisions 
of  this  statute  render  inadmissible  the  testimony  which  the 
appellants  gave  before  the  Congressional  Committee  and  which 
was  received  in  evidence  at  the  trial. 

It  will  not  be  disputed  that  the  general  purpose  of  the  statute 
granting  immunity  was  to  prevent  the  nondisclosure  of  evi¬ 
dence  before  a  Congressional  Committee  on  a  claim  of  the 
privilege  against  self-incrimination  provided  in  the  Fifth 
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Amendment.  However,  it  is  to  be  doubted  that  the  Fifth 
Amendment,  which  prohibits  self-incrimination  “in  any  crimi¬ 
nal  case”  ( Counselman  v.  Hitchcock,  142  U.  S.  547,  562  (1891)) 
is  applicable  to  a  legislative  inquiry.  It  is  further  to  be  doubted 
that  the  most  liberal  construction  of  that  constitutional  pro¬ 
tection  tying  it  in  with  the  protection  of  the  Fourth  Amendment 
against  unreasonable  seizures  of  private  papers  (id.  at  562-4, 
580-2)  could  be  stretched  to  apply  to  individuals  like  these 
appellants  who  refuse  to  produce  records  belonging  to  a  quasi- 
corporate  organization.  United  States  v.  White,  322  U.  S. 
694.  In  that  viewT,  the  Fifth  Amendment  would  not  be  appli¬ 
cable  and  therefore  the  statutory  immunity  would  not  have  to 
be  matched  with  the  protection  of  that  constitutional  amend¬ 
ment,  and  will  have  turned  out  to  be  a  gratuity  unwittingly 
given  by  the  Congress. 

But  if  a  legislative  inquiry  be  interpreted  to  mean  a  “criminal 
case”  within  the  meaning  of  the  constitutional  protection 
against  self-incrimination,  then  the  statute,  28  U.  S.  C.  634, 
being  a  substitute  for  the  constitutional  protection,  must  be  an 
adequate  one.  The  statute  here  in  question  is  not  an  adequate 
substitute  because  it  is  substantially  identical  in  terms  with 
the  statute  considered  in  Counselman  v.  Hitchcock,  suprp, 
which  was  declared  inadequate  and  therefore  unconstitutional. 
Hence,  the  only  protection  available  to  a  witness  appearing 
before  a  congressional  inquiry  is  that  which  is  afforded  by  the 
Constitution.  This  protection  is  available  only  to  him  who 
claims  it  on  the  spot.  United  States  ex  rel.  Vajtauer  v.  Com¬ 
missioner,  273  IT.  S.  103,  113. 

But  it  is  submitted  that  the  whole  question  is  best  disposed 
of  on  the  merits  of  the  evident  legislative  purpose.  “In  con¬ 
struing  a  statute,  penal  as  well  as  others,  we  must  look  to  the 
object  in  view,  and  never  adopt  an  interpretation  that  will  de¬ 
feat  its  own  purpose,  if  it  will  admit  of  any  other  reasonable 
construction.”  The  Emily  and  the  Caroline,  9  Wheat.  3S1, 
U.  S.  1S24,  6  L.  Ed.  116,  cited  by  this  Court  in  Benjamin  F. 
Fields,  appellant  v.  United  States  of  America,  No.  94S6,  decided 
October  27,  1947,  page  3  of  printed  opinion.  If  this  statute  is 
interpreted  as  appellants  argue  for,  the  effect  will  be  to  deprive 
the  United  States  Attorney,  to  whom  prosecutions  for  con- 


tempt  in  refusing  to  produce  papers  or  to  answer  questions  are 
referred  for  prosecution,  of  evidence  without  which  in  sbme 
cases  it  "would  be  impossible  to  prove  those  contempts.  Stich 
a  construction  would  be  destructive  of  the  whole  purpose  of 
the  legislation  which  was  to  procure  more  effective  disclosure. 

This  legislative  history  is  traced  by  the  lower  court  in  its 
opinion  on  this  point  (J.  A.  23,  24-26).  It  shows  that  (the 
Act  of  January  24,  1857,  11  Stat.  155,  was  enacted  “more  ef¬ 
fectually  to  enforce  the  Attendance  of  Witnesses  on  the  Sum¬ 
mons  of  either  House  of  Congress,  and  to  compel  them  to  dis¬ 
cover  Testimony.”  This  is  the  earliest  federal  statute  dealing 
with  immunity  (dissenting  opinion  of  Frankfurter,  J.,  in  United 
States  v.  Monia,  317  U.  S.  424,  432).°  The  provisions  of  that 
original  statute  were  plainly  directed  at  the  refusal  to  testify 
and  there  is  nothing  in  the  subsequent  legislative  history  that 
shows  an  intent  to  change  that  provision.  In  fact  the  list 
word  on  the  subject  contained  in  the  Senate  Report  accompany¬ 
ing  the  unimportant  amendment  of  1938  recited  that  the  cofn- 
mittee  had  added  the  minority  provision  so  that  “a  person 
could  not  have  testimony  he  is  required  to  give  without  privilege 
of  the  rule  against  self-incrimination  used  as  evidence  against 
him  in  a  criminal  proceeding.”  Senate  Report  No.  2108,  75ih 
Congress.  [Italics  supplied.]  This  legislation  preceded  liy 
some  six  years  the  Supreme  Court' s  decision  in  United  States  jsr. 
Monia,  317  U.  S.  424,  which  declared  that  the  immunity  provi¬ 
sions  of  the  Sherman  Act  applied  even  to  persons  who  did  neft 
invoke  the  constitutional  protection  against  self-incrimination. 
However,  the  ruling  of  the  court  was  based  upon  what  wajs 
considered  “the  well  understood  course  of  legislation  beforp 
and  after  the  adoption  of  the  statute  involved”  317  U.  S.  at  427, 
and  when  that  test  is  applied  to  this  statute  a  contrary  result 
must  follow  in  conformity  with  Heike  v.  United  States,  22^ 
U.  S.  131, 142. 

. 

— 

“This  authority  is  strangely  missing  from  the  appellants*  brief.  In  th^ 
argument  below,  counsel  for  appellants  thought  it  controlling.  Not  only 
that,  but  he  suggested  that  Government  counsel  was  wanting  in  frankness) 
in  not  calling  it  to  the  court’s  attention  (Tr.  474).  This  suggestion  put  Gov-j 
eminent  counsel  in  the  position  of  confessing  his  stupidity  in  order  to  defend 
his  honesty  (Tr.  524),  a  task  which  might  have  proved  difficult, except  for) 
an  antecedent  reputation  for  both. 
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The  Supreme  Court  of  the  District  of  Columbia  (the  name  at 
the  time  of  the  District  Court  of  the  United  States  for  the 
District  of  Columbia),  through  Justice  Hoehling,  ruled  in  the 
prosecution  against  Albert  B.  Fall  and  William  Dohemy  that 
evidence  given  before  a  congressional  committee  could  be  used 
against  the  witnesses  in  subsequent  prosecutions  against  them 
when  they  had  not  invoked  protection  under  the  Fifth  Amend¬ 
ment,  the  provisions  of  the  statute  under  discussion  notwith¬ 
standing.  (Criminal  .No.  43325,  Criminal  Docket  Supreme 
Court  of  the  District  of  Columbia.  Courthouse,  Washington, 
D.  C.) ;  United  States  Daily,  December  1, 1926,  page  15,  United 
States  Daily,  December  2,  1926,  page  7. 

VII.  The  trial  court  properly  refused  the  motion  for  mistrial 

In  the  waning  minutes  of  this  two-week  trial,  appellants’ 
attorney  asked  the  court  to  declare  a  mistrial  because  of  re¬ 
marks  of  Government  counsel  made  in  the  closing  argument  to 
the  jury.  These  remarks  in  effect  invited  the  jury  to  recall 
the  reaction  of  appellants  when  a  Government  witness  at¬ 
tempted  to  identify  them  as  the  persons  who  had  appeared 
before  the  Congressional  Committee  on  April  4, 1946.  Govern¬ 
ment  counsel  suggested  that  their  conduct  on  that  occasion  did 
not  indicate  the  frankness  and  forthrightness  which  character 
witnesses  called  for  them  had  testified  they  were  reputed  for. 

It  would  be  impossible  to  put  this  incident  into  its  proper 
setting  without  a  most  elaborate  review  of  the  entire  trial.  In 
fact,  no  review  in  a  brief  could  reproduce  the  picture.  A  few 
comments  may  help:  At  the  beginning  of  this  trial  defense 
counsel  in  his  opening  statement  gave  an  eulogistic  biography 
of  each  defendant  (Tr.  112,  et  seq .).  After  a  few  had  been 
glorified  in  this  manner,  Government  counsel  made  a  somewhat 
apologetic  interruption  (Tr.  116),  but  the  effect  of  that  and  the- 
court’s  admonition  was  not  disastrous  to  the  subsequent  biog¬ 
raphies  (Tr.  IIS-128).  Shortly  thereafter,  at  a  discussion  at 
the  bench  growing  out  of  another  Government  objection,  coun¬ 
sel  for  the  appellants  exhibited  to  the  court  a  prepared  opening 
statement  (Tr.  133-155).  A  perusal  of  this  in  contrast  with 
the  Government’s  opening  statement  (Tr.  95-112)  may  indi¬ 
cate  which  side  was  disposed  at  the  outset  to  inflame  the  jury. 


After  the  Government  had  closed  its  case,  defense  counsel  inj 
troduced  testimony  as  to  the  good  character  of  the  defendants* 
After  some  discussion  on  the  scope  of  this  evidence  (Tr.  14164 
1423)  evidence  was  introduced  as  to  law-abidingness,  good 
character,  truth  and  veracity,  and  frankness  and  forthright-j 
ness.  Some  of  these  qualities  were  clearly  not  involved  in  the! 
charge,  although  the  Government’s  attempt  to  prove  the  charge! 
might  suggest  a  deficiency  in  those  virtues.  At  any  rate,  the 
scope  of  such  evidence  was  broad  by  any  test.  Numerous  wit¬ 
nesses  were  called,  including  Frederic  March,  the  famous  actor 
(Tr.  1433,  et  seq.),  his  wife  Florence  Eldridge  March,  a  famous 
actress  (Tr.  143S).  Dean  Doyle  of  George  Washington  Univer¬ 
sity  (Tr.  1458),  and  others  of  standing  and  influence.  It  was 
even  announced  in  the  presence  and  hearing  of  the  jury  that 
former  Vice  President  Henry  A.  Wallace  was  expected  to  be  a 
witness  but  could  not  be  present  (Tr.  1489).  Not  one  of  thq 
defendants  took  the  stand  and  the  jury  had  before  it  only  their] 
eulogies  through  the  mouths  of  their  attorney  and  their  char-] 
acter  witnesses. 

The  final  argument  of  counsel  for  appellant  was  replete  with 
instances  of  what  the  court  ruled  to  be  improper  argument 
(Tr.  1538,  1539,  1541,  1544,  1544—5,  1554-5,  1558-9,  1561, 
1563). 

If,  goaded  by  these  provocations,  Government  counsel  had 
surrendered  to  an  impulse  to  step  beyond  the  bounds  of  pro¬ 
priety,  it  might  have  been  excusable  under  the  circumstances. 
However,  it  is  doubtful  that  the  argument  was  improper.  It 
was  not  inflammatory;  it  asserted  nothing  as  a  fact;  it  made  no 
comment  upon  the  passive  appearance  of  any  defendant ;  it  was 
only  a  suggestion  to  the  jury  that  some  of  the  appellants  by 
their  positive  conduct  in  the  sight  of  the  jury  had  given  clues  to 
a  character  at  variance  with  their  reputation  as  adduced  by  de¬ 
fense  witnesses.  If  any  criticism  of  the  argument  is  to  be 
found,  it  would  be  that  it  was  unnecessary,  because  a  jury  in 
the  aggregate  observes  much  more  than  counsel.  At  any  rate, 
the  jury  was  being  called  upon  only  to  use  whatever  it  might 
have  found  from  its  own  observation.  This  is  far  from  inflam¬ 
matory  speech  and  far  from  testimony  in  argument,  both  of 
which  have  properly  been  condemned.  The  authorities  cited 
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by  counsel  seem  to  be  clearly  distinguishable  from  the  facts 
in  the  present  case.  In  the  case  of  State  v.  McKinnon,  138 
NW.  523,  158  Iowa  619,  which  was  a  prosecution  for  rape,  the 
court  found  no  impropriety  in  the  conduct  of  the  prosecuting 
attorney  in  argument  to  the  jury  wherein  he  made  outright 
statements  characterizing  the  conduct  of  the  defendant  (who, 
as  in  this  case,  did  not  take  the  stand)  while  the  complaining 
witness  was  testifying. 

At  any  rate,  even  if  the  remarks  of  Government  counsel  in 
this  case  were  improper,  the  impropriety  was  slight  and  did 
not  justify  the  declaring  of  a  mistrial.  It  was  a  mistrial  which 
appellants’  counsel  wanted  and  asked  for.  He  did  not  ask  that 
the  jury  be  given  corrective  instructions,  which  it  is  submitted 
would  have  been  amply  sufficient  even  if  the  remarks  had  been 
improper.  Furthermore,  his  motion  was  based  on  a  misunder¬ 
standing  of  what  had  been  said.  He  stated  that  Government 
counsel  had  commented  on  the  failure  of  the  defendants  to 
stand  up.  (Tr.  1605-1607). 

VIII.  The  trial  court  committed  no  error  in  failure  to  give 
instructions  on  the  separation  of  the  evidence 

A  short  answer  to  appellants’  argument  that  the  court  gave 
no  instructions  on  the  separation  of  the  evidence  as  to  con¬ 
spiracy  and  the  evidence  as  to  the  substantive  count  is  that 
the  court  was  not  asked  to  do  so.  No  prayer  was  offered  by 
appellants  and  accordingly  no  instruction  was  given.  This 
matter  was  discussed  briefly  in  chambers  in  a  conference  which 
was  unreported. 

Even  now  appellants  do  not  suggest  what  parts  of  the 
evidence  should  have  been  ruled  out  of  the  case  after  the  con¬ 
spiracy  count  wras  thrown  out  by  the  court.  It  would  be 
difficult  indeed  to  point  out  in  this  case  or  any  case  a  piece 
of  evidence  wffiich  would  be  admissible  to  prove  a  Conspiracy 
among  a  group  of  defendants,  but  would  not  be  admissible  to 
prove  a  joint  offense  among  them.  In  Tomlinson  v.  United 
States,  6S  App.  D.  C.  106,  93  F.  (2d)  652  (1937),  this  Court 
gave  a  ruling  which  is  applicable  here.  Tomlinson  was  con¬ 
victed  as  an  absent  accessory  of  robbery  with  two  others  who 
participated  in  that  robbery.  Evidence  was  received  to  show 
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that  Tomlinson  and  one  of  those  two  others  and  a  third  persoiji, 
who  was  not  accused,  had  sometime  before  this  robbery  drivqn 
past  the  shop  of  the  victim  to  look  it  over  preparatory  to  !a 
robbery.  It  was  held  that  this  evidence  was  properly  receive^. 

The  jury’s  confusion  which  caused  it  to  ask  the  question  }t 
did  while  deliberating  (Appellants’  Brief  78-79,  J.  A.  613-4) 
could  hardly  be  attributed  to  a  failure  to  give  the  unspecified 
instructions  which  appellant  would  like.  If  appellant  coulfi 
not  word  them  into  a  prayer,  the  jury  could  not  be  expected 
to  understand  them  either.  In  fact  the  jury’s  confusion  on 
the  subject  of  whether  they  should  return  a  verdict  as  to  eack 
individual  defendant  or  the  group  is  not  easy  to  understand  in 
view  of  the  court’s  charge  in  the  last  paragraph  of  its  instruc¬ 
tions  that  they  should  render  a  separate  verdict  of  guilty  ck 
not  guilty  as  to  each  of  the  defendants  (J.  A.  611). 

IX.  The  court  did  not  err  in  any  other  respect 

Under  this  point,  the  appellants  list  in  their  brief  variou^ 
points  of  presumably  less  importance.  They  will  be  answ^erejl 
briefly.  | 

The  court  properly  ruled  that  the  records  w^ere  pertinent  tj> 
the  matter  under  inquiry.  The  evidence  on  this  point  was  over¬ 
whelming.  In  the  case  of  Endicott  Johnson  Corporation  'vf. 
Perkins,  317  U.  S.  501,  the  court  ruled  that  the  Department  of 
Labor  under  statutory  procedure  w^as  entitled  to  a  subpoena  to 
require  the  production  before  it  of  all  records  of  a  company  at 
a  time  when  for  all  the  Department  knew  it  had  no  jurisdiction 
whatever  over  that  company.  The  court  held  that  the  District 
Court,  which  the  Labor  Department  had  invoked  for  enforcef 
ment  of  the  subpoena,  had  no  jurisdiction  to  pass  upon  whether 
the  Labor  Department  had  jurisdiction  over  that  particular 
company  (317  U.  S.  at  509).  At  the  conclusion  of  its  opinion'^ 
the  court  made  use  of  the  following  language  which  is  apposit^ 
here  : 

Nor  was  the  District  Court  authorized  to  decide  th4 
question  of  coverage  itself.  The  evidence  sought  by  the 
subpoena  w’as  not  plainly  incompetent  or  irrelevant  tp 
any  lawful  purpose  of  the  Secretary  in  the  discharge  o^ 
her  duties  under  the  Act,  and  it  was  the  duty  of  the} 
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District  Court  to  order  its  production  for  the  Secretary’s 
consideration.  The  Secretary  may  take  the  same  view 
of  the  evidence  that  the  District  Court  did,  or  she  may 
not.  The  consequence  of  the  action  of  the  District  Court 
w’as  to  disable  the  Secretary  from  rendering  a  complete 
decision  on  the  alleged  violation  as  Congress  had  directed 
her  to  do,  and  that  decision  was  stated  by  the  Act  to  be 
conclusive  as  to  matters  of  fact  for  purposes  of  the  award 
of  government  contracts.  Congress  sought  to  have  the 
procurement  officers  advised  by  the  experience  and  dis¬ 
cretion  of  the  Secretary  rather  than  of  the  District 
Court.  To  perform  her  function  she  must  draw’  infer¬ 
ences  and  make  findings  from  the  same  conflicting  ma¬ 
terials  that  the  District  Court  considered  in  anticipating 
and  foreclosing  her  conclusions. 

The  petitioner  has  advanced  many  matters  that  are 
entitled  to  hearing  and  consideration  in  its  defense 
against  the  administrative  complaint,  but  they  are  not 
of  a  kind  that  can  be  accepted  as  a  defense  against  the 
subpoena. 

The  subpoena  power  delegated  by  the  statute  as  here 
exercised  is  so  clearly  within  the  limits  of  Congressional 
authority  that  it  is  not  necessary  to  discuss  the  constitu¬ 
tional  questions  urged  by  the  petitioner,  and  on  the 
record  before  us  the  cases  on  w’hich  it  relies  are  inappli¬ 
cable  and  do  not  require  consideration. 

The  claim  of  the  appellants  that  they  were  misled  by  the 
aiding  and  abetting  theory  is  without  support.  The  conspiracy 
count  itself  put  them  on  notice  that  evidence  would  be  intro¬ 
duced  in  an  attempt  to  show  concerted  action  on  the  part  of 
the  accused  persons  which  is  the  essence  of  the  accessory  theory 
of  guilt.  Appellant  Barsky  knew’  that  he  had  not  appeared  be¬ 
fore  the  Congressional  Committee  on  April  4.  Counsel  for  the 
Government  in  his  opening  statement  said  that  the  indictment 
was  incorrect  as  to  him  insofar  as  it  said  that  he  was  to  appear 
on  April  4,  and  that  his  appearance  and  default  occurred  on 
April  13,  but  that  in  addition  to  his  own  default  he  conspired 
to  influence  and  persuade  the  others  to  make  their  default  on 
April  4  (Tr.  111-2).  Although  this  statement  undoubtedly 


was  made  in  reference  to  the  conspiracy  count,  it  necessaijily 
pointed  to  a  theory  of  aiding  and  abetting  insofar  as  the  sub¬ 
stantive  count  was  concerned.  The  statements  in  appellants' 
brief  (p.  81)  that  the  “defense  was  conducted  on  the  theory 
that  the  substantive  charge  of  violation  of  Section  192  by  each 
individual  defendant  was  in  issue”  suggests  the  question  as  to 
what  the  defense  would  have  been  had  that  theory  been  correct. 
Character  evidence,  which  was  all  the  defendants  offered,  would 
be  no  more  and  no  less  applicable  in  either  event.  The  claim 
of  surprise  does  not  seem  well  founded. 

The  variance  as  to  appellant  Barsky  was  not  fatal.  The  facjts 
on  which  his  guilt  was  founded  were  plainly  indicated  in  the 
opening  statement  of  government  counsel,  and  under  the  facts 
of  this  particular  case  were  necessarily  known  to  Barsky  hiiji- 
self.  Ordinarily  proof  of  a  crime  within  the  period  of  the  statute 
of  limitations  is  sufficient.  Allred  v.  United  States,  146  F.  (2d) 
193,  195.  ! 

CONCLUSION 

The  appellants  received  a  trial  characterized  by  the  utmost 
fairness;  the. evidence  received  against  them  was  legally  ad¬ 
missible;  and  their  conviction  on  the  undisputed  facts  and 
applicable  law  was  inevitable.  The  judgments  should  be  sus¬ 
tained. 

Respectfully  submitted. 

George  Morris  Fay, 

United  States  Attorney, 
Charles  B.  Murray, 

i 

John  P.  Burke, 

Sidney  S.  Sachs, 

Assistant  United  States  Attorneys, 

Attorneys  for  Appellee.  | 
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District  of  Columbia 


No.  9602 


Edward  K.  Barsky,  et  .at,.,  Appellants, 

v. 

United  States  of  America,  Appellee. 


Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Columbia 


REPLY  BRIEF  FOR  APPELLANTS 


The  Resolution  Violates  the  First  Amendment 

With  respect  to  appellants’  contention  that  the  Resolu¬ 
tion  violates  the  First  Amendment  the  Government  assents 
that  appellants  have  failed  “to  distinguish  between  an  in¬ 
vestigation  for  legislative  purposes  and  a  law  already  <|>n 
the  statute  books”  (Gov.  Brief,  p.  13);  that  the  investiga¬ 
tory  power  is  broader  than  the  legislative  power  (Gojv\ 
Brief,  pp.  13-15) ;  and,  therefore,  that  the  limitations  im¬ 
posed  by  the  First  Amendment  upon  other  forms  of  legisla¬ 
tion  are  not  fully  applicable  to  legislation  authorizing  ajn 
investigation.  | 

If  the  First  Amendment  be  read  literally,  this  conten¬ 
tion  of  the  Government  has  no  merit.  For  the  First  Amend¬ 
ment  reads  that  Congress  shall  “make  no  law”  abridging 
freedom  of  expression,  and  at  the  present  time  the  ResoluL 
tion  has  been  enacted  as  part  of  a  law  (Legislative  Reorl- 
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ganization  Act  of  1946,  Public  Law  i601.  ch.  753,  section 

121). 

The  more  serious  defect  in  the  Government’s  brief  is  the 
failure  to  appreciate  that  the  appellants  are  contending 
that  the  effect  of  the  unrestricted  investigation  bv  the 
House  Committee  is  to  impair  political  expression  pro¬ 
tected  bv  the  First  Amp-mlniont  (App.  Main  Brief,  pp. 
11-15)*.  The  fact  that  the  subject  matter  of  a  legislative 
investigation  may  be  broader  than  the  subject  matter  of 
legislation  becomes  irrelevant  in  view  of  the  appellants’ 
contention  that  the  elf  eel  of  the  investigation  itself,  regard¬ 
less  of  the  effect  of  the  legislation  which  might  be  contem¬ 
plated  by  the  inquiry,  is  to  abridge  constitutionally  pro¬ 
tected  speech.  The  ordinary  exercise  of  the  investigatory 
power  does  not,  by  inquiring  into  an  area  which  could  not 
constitutionally  be  the  subject  matter  of  legislation,  thereby 
exert  any  effect  upon  that  area.  Thus  a  congressional  in¬ 
vestigating  committee  examining  into  intra-state  commerce 
as  an  incident  to  the  regulation  of  inter-state  commerce  is 
not  thereby  regulating  or  otherwise  effecting  the  intra-state 
commerce  being  examined.  But  the  unrestricted  inquiry 
into  propaganda  is  different  from  the  above  illustration 
in  that  not  only  is  it  an  inquiry  into  matters  as  to  which 
Congress  may  not  legislate,  but  in  addition,  the  inquiry 
itself  has  the  expressed  and  intended  effect  of  abridging 
expression  which  is  constitutionally  protected  (see  App. 
Main  Brief,  pp.  14-15). 

The  abridgement  of  constitutionally  protected  speech 
permitted  by  the  investigation  authorized  by  the  Resolution 
is  the  abridgement  of  a  right,  guaranteed  by  the  Constitu¬ 
tion,  by  governmental  action.  And  it  is  inconsequential 
that  the  action  is  taken  under  the  guise  of  a  resolution 
creating  an  investigating  committee  rather  than  under  the 
guise  of  a  law  prohibiting  or  making  illegal  such  expression 

*  It  will  be  noted  that  the  Government  nowhere  disputes  appellants’  con¬ 
tention  that  the  investigations  conducted  by  the  Committee  have  the  actual  as 
well  as  the  potential  effect  of  abridging  freedom  of  expression. 
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of  opinion.  For  tlie  Bill  of  Rights  is  a  limitation  upon  the 
action  of  the  federal  government  and  restrains  all  agencies 
of  that  government,  be  it  Congress  in  the  enactmerjt  of 
laws,  the  judiciary  in  the  conduct  of  its  business  (see  j\.pp. 
Main  Brief,  pp.  3-4),  or  even  the  executive  in  the  making 
of  agreements  between  countries  ( United  States  v.  Pink, 
315  U.  S.  203  (1942) ;  Littauer,  “The  Unfreezing  of  Foreign 
Funds’’  (1945)  45  Columbia  law  lev.  132,  160-167).  j 
There  is  no  reason  in  policy  or  common  sense  why  a  (con¬ 
gressional  committee  should  be  immune  from  the  restric¬ 
tions  imposed  upon  every  other  agency  of  government. 


The  Resolution  Is  Unconstitutional  Because  of  the 
Vagueness  of  Its  Terms 

Since  the  Government’s  brief  virtuallv  concedes  that 
the  terms  of  the  Resolution  are  so  vague  and  indefinite  that 
if  they  were  the  operative  terms  of  a  criminal  statute 
that  statute  would  be  unconstitutional  (see  Gov.  Brief,  pp. 
16-17),  it  is  unnecessary  to  elaborate  further  the  dembn- 
stration  contained  at  pages  26  to  35  of  appellants’  main 
brief.  j 

The  Government  contends,  however,  that  the  Resolu¬ 
tion  is  nevertheless  constitutional  because  the  test  appli¬ 
cable  to  any  other  criminal  statute  may  not  be  involved 
here.  Thus,  while  the  Government  admits  that  one  must 
look  to  the  Resolution  to  supply  the  standards  of  guiilt 
necessary  for  the  criminal  sanctions  contained  in  Sectijon 
192  of  Title  2  of  the  United  States  Code,  it  urges  that  the 
Resolution  is  designed  to  impel  rather  than  to  confine  Jin 
investigation  “at  a  time  when  the  facts  relevant  to  legisla¬ 
tion  are  not  known”  and  that  the  Resolution  need  nut, 
therefore,  “have  the  exactness  of  terms”  required  of|a 
criminal  statute  (Gov.  Brief,  p.  17).  But  the  circumstance 
that  “the  facts  relevant  to  legislation  are  not  known”  pri^r 
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to  an  investigation  is  no  basis  for  the  failure  of  tbe  Resolu¬ 
tion  to  define  with  any  measure  of  clarity  the  area  of  in¬ 
vestigation  as  to  which  facts  are  sought.  This  failure  must 
be  recognized  as  a  fatal  defect  in  the  Resolution  when  it  is 
considered  that  the  Supreme  Court,  instead  of  characteriz¬ 
ing  the  terms  of  a  resolution  authorizing  an  investigation 
merely  as  a  guide  for  the  investigating  committee  ( cf .  Gov. 
Brief,  p.  17),  lias  repeatedly  stated  that  a  witness  before  a 
committee  may  “rightfully  refuse  to  answer  where  the 
bounds  of  the  power  are  exceeded  or  the  questions  are 
not  pertinent  to  the  matter  under  inquiry”  {McGrain  v. 
Daugherty ,  273  U.  S.  135,  176  (1927) ;  see  App.  Main  Brief, 
pp.  35-37)  thereby  indicating  that  the  terms  of  an  authoriz¬ 
ing  resolution  should  serve  to  enable  a  witness  to  deter¬ 
mine  whether  he  need  answer  a  question  put  to  him.  This 
Resolution,  then,  is  not  to  be  treated  merely  as  a  guide  for 
the  Committee,  but,  more  important,  as  a  standard  whereby 
a  witness  can  determine  whether  or  not  he  is  obliged  to 
produce  books  or  records  or  answer  questions.  And  conse¬ 
quently,  as  in  the  instance  of  any  other  criminal  statute, 
the  Resolution  must  be  tested  as  to  the  clarity  and  meaning¬ 
fulness  of  the  terms  which  should  inform  the  witness  in  ad¬ 
vance  as  to  what  constitutes  the  crime  of  a  contempt  of  the 
House  Committee.  Under  such  a  test,  the  Resolution  is 
plainly  unconstitutional. 

The  analogy  suggested  by  the  Government  (Gov.  Brief, 
p.  17)  with  reference  to  perjury  prosecutions  does  not  alter 
this  conclusion.  For  where  a  question  is  not  pertinent  to  a 
matter  under  inquiry,  the  witness  has  the  right  to  refuse  to 
respond — he  does  not  have  the  right  to  lie.  Pertinency  is, 
therefore,  a  bona  fide  consideration  where  the  witness  re¬ 
fuses  to  testify;  it  is  more  in  the  nature  of  an  afterthought 
where  the  witness  lies.  Once  a  witness  has  undertaken  to 
answer  a  question  it  may  be  assumed  that  he  supposed  the 
question  to  be  material.  The  perjury  cases  cited  by  the 
Government  (Gov.  Brief,  p.  17),  where  the  courts  brushed 
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aside  the  argument  that  the  standards  were  not  sufficiently 
clear  to  determine  materiality,  are  not  here  applicable  |for 
they  indicate  that  the  witness  should  have  exercised  jhis 
right  to  refuse  to  answer  because  the  question  was  jnot 
material.  In  which  event  he  would  not  have  been  enmeshed 
in  a  false  statement.  And  since  the  refusal  to  answeij  is 
the  proper  recourse  of  the  witness  where  the  question  is  Jiot 
pertinent,  it  would  be  anomalous  to  vitiate  that  recourse 
by  providing  standards  so  vague  and  meaningless  asj  to 
make  it  impossible  for  a  witness  to  determine  what  ques¬ 
tions  are  pertinent. 

Finally,  the  Government  contends  that  the  scope  of  ilie 
investigation  is  within  constitutional  limits  since  the  in¬ 
vestigation  has  a  legislative  purpose  in  that  some  of  j:he 
matters  inquired  into  could  be  the  subject  of  legislation 
(Gov.  Brief,  pp.  18-19).  This  argument  ignores  the  under¬ 
lying  contention  of  appellants  with  regard  to  vagueness. 
Appellants  have  never  contended  that  it  might  not  hqve 
been  possible  for  Congress  to  establish  a  committee  which, 
under  precise  and  limited  terms  of  reference,  could  inquire 
into  certain  things  which  might  affect  the  security  of  the 
nation  and  some  of  the  imagined  evils  described  by  tlhe 
Government  (Gov.  Brief,  p.  18).  The  trouble  is  that  Con¬ 
gress  did  not  do  this.  It  did  not  in  any  way  limit  the  inquiry 
but  instead  permitted  a  wide  roving  examination  into  opin¬ 
ion  using  terms  of  reference  which  even  the  Government 
does  not  claim  have  any  ascertainable  meaning.  Sulch 
a  general  investigation  into  the  private  affairs  of  private 
citizens  has  been  condemned  by  the  Supreme  Court  since 
Kilbourn  v.  Thompson,  103  U.  S.  168  (1881),  where,  as  heJ-e, 
there  is  no  real  prospect  of  legislation  emanating  from  that 
investigation  (see  App.  Main  Brief,  pp.  41-49). 

The  purported  legislative  purposes  of  the  investigation 
as  described  in  the  Government’s  brief  are  an  insufficient 
basis  for  the  general  inquiry  authorized  by  the  Resolution. 
In  the  first  place,  it  is  significant  that  the  Government  hhs 
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not  indicated  that  the  investigation  of  “un-American”1 
propaganda  has  any  legislative  purpose.  And  the  legisla¬ 
tive  purpose  suggested  with  respect  to  the  investigation 
into  “subversive”  propaganda  is  legislation  which  would 
be  unconstitutional  under  the  clear  and  present  danger  test 
heretofore  established  by  the  Supreme  Court  (see  App. 
Main  Brief,  pp.  16-26).  Nor  does  the  contention  that  the 
people  “must  know  not  only  what  is  said  but  who  says  it” 
(Gov.  Brief,  p.  19)  supply  the  investigation  authorized  by 
the  Resolution  with  a  proper  legislative  purpose  for  in  fact 
the  designation  “un-American”  or  “subversive”  are  not 
identification  tags — these  terms  are  political  epithets  which 
are  judgments  based  upon  the  content  of  the  propaganda 
rather  than  upon  the  identity  of  the  propagandists. 

An  investigation  in  a  field  protected  by  the  First 
Amendment  must  be  predicated  on  a  more  substantial 
foundation  than  the  mere  remote  possibility  that  legisla¬ 
tion  will  result  from  that  inquiry.  It  is  not  enough  that 
there  “may  well  be”  legislation  passed  with  respect  to 
this  inquiry,  although  “it  may  take  long  to  find”  such 
legislation.  And  if  sincerity  in  the  pursuit  of  legislation 
be  the  test,  as  the  Government  suggests  (Gov.  Brief,  p.  19), 
then  this  Court  should  take  cognizance  of  the  fact  that  in 
nine  years  this  Committee  and  its  predecessors  have 
produced  only  one  valid  piece  of  legislation,  and  that  the 
Committee  and  its  members  have  expressly  stated  that 
“exposure”  rather  than  legislation  was  their  intention 
(see  App.  Main  Brief,  pp.  14-15). 

II. 

The  Doctrine  of  Yick-Wo  v.  Hopkins  Is  Applicable 
to  the  Instant  Prosecution 

In  response  to  the  appellants’  contention  that  it  was 
error  to  exclude  evidence  of  the  discriminatory  manner  in 
which  the  Committee  administered  its  investigatory  powers 
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under  the  Resolution,  the  Government  argues  that  the  evi¬ 
dence  was  irrelevant  in  that  it  referred  to  acts  of  the  bom- 
mittee  unrelated  to  the  case  at  bar  (Gov.  Brief,  pp.  li-21), 
and  that  in  no  event  could  the  abuse  of  the  powers  accorded 
the  Committee  nullify  the  Resolution  if  the  Resolution 
were  otherwise  valid  on  its  face  (Gov.  Brief,  p.  20).  ! 

Again  the  Government  has  failed  to  understand  the 
import  of  appellants’  position.  Appellants  do  not  coiitend 
upon  this  appeal  that  the  Resolution  was  invalid  because 
of  its  discriminatory  administration*  but,  rather,  j  that 
“ this  prosecution”  is  discriminatory  and  illegal  (L\pp. 
Main  Brief,  p.  51)  (italics  added). 

Moreover,  the  proof  offered  was  not  of  unrelated  in¬ 
stances  of  discrimination.  Appellants’  theory  was  “that 
the  habitual  and  consistent  administration  of  a  statute  so 
as  to  discriminate  unfairly  against  one  group  or  individual 
constitutes  any  instance  of  such  discriminatory  action ”  a 
violation  of  the  due  process  clause  and  in  accordance  with 
this  theory  proof  was  offered  to  show  “that  this  prosecu¬ 
tion  is  based  upon  a  discriminatory  and  illegal  administra¬ 
tion  of  this  Resolution ”  (App.  Main  Brief,  pp.  50-51) 
(italics  added).  Indeed,  appellants  unsuccessfully  scjught 
to  introduce  into  the  record  that  the  House  Committee  was 
motivated  by  an  evil  and  discriminatory  intent  iiji  its 
efforts  to  harass  the  Joint  Anti-Fascist  Refugee  pom- 
mittee  (J.  A.  329-331,  336-337,  338,  461,  463,  464-465, j  470, 
498)  and  that  at  the  hearing  of  April  4,  1946,  the  pom- 
mittee  employed  abusive  and  oppressive  tactics  iij  its 
treatment  of  the  appellants  as  witnesses  (J.  A.  39^-407, 
420,  476-479,  471-473,  Gov.  Exh.  6,  passim).  Indeed,  cfverv 
effort  on  the  part  of  appellants  to  demonstrate  that}  the 
Committee’s  acts  with  respect  to  the  Joint  Anti-Fajscist 

Refugee  Committee  were  politicallv  motivated  by  jcon- 
- - - 

*  Yick-Wo  v.  Hopkins,  118  XJ.  S.  35G  (188G),  does,  however,  stand  f br  the 
proposition  that  a  consistent  pattern  of  discrimination  in  the  administration  of 
a  statute  fair  on  its  face  renders  the  statute  unconstitutional. 
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siderations  consistent  with  a  prior  pattern  of  discrimina¬ 
tion  by  the  Committee  was  barred  by  the  frequent  rulings 
of  the  trial  Court  ( J.  A.  392-407,  420*  329-331,  336-337,  338, 
461,  463,  464,  465,  470,  471-473,  476-479)  that  this  was  not 
a  “political”  case  but  simply  a  trial  involving  the  single 
issue  of  whether  or  not  a  contempt  was  committed.  No 
such  ruling  was  necessary  unless  appellants  were  assert¬ 
ing  and  attempting  to  prove  that  the  Committee  was  em¬ 
ploying  its  powers  under  the  Resolution  to  discriminate 
against  the  Joint  Anti-Fascist  Refugee  Committee  as  it 
had  discriminated  against  other  groups  and  individuals 
with  which  the  Committee  disagreed  politically.  It  was 
error  to  exclude  that  proof. 

III. 

The  Alleged  Subpoenas  Were  Insufficient  in  that 
Appellants  Did  Not  Have  Custody  of  the 
Records  Summoned 

As  a  response  to  appellants7  contention  that  the  ap¬ 
plicable  authorities  do  not  require,  in  response  to  a  sub¬ 
poena  duces  tecum ,  the  production  of  books  and  records 
not  in  the  possession  of  the  person  served,  the  Goverment 
asserts  that  such  a  doctrine  creates  some  difficulties  in  ob¬ 
taining  those  records  by  means  of  a  subpoena  duces  tecum 
(Gov.  Brief,  pp.  22-25).  But  it  is  no  justification  for  con¬ 
victing  a  person  not  in  custody  of  records  to  suggest  that 
otherwise  difficulties  might  arise  in  obtaining  the  records. 
The  reference  to  the  possible  “freezing77  of  the  records  in 
the  custody  of  one  who  might  have  an  excuse  for  not  pro¬ 
ducing  them  (Gov.  Brief,  p.  23),  has  no  support  whatever 
in  this  case.  Surrender  of  the  records  here  was  refused 
by  Miss  Bryan,  the  custodian,  on  constitutional  grounds. 
Tlie  validity  of  her  position  could  have  been  tested  judi¬ 
cially  by  proceeding  against  her.  There  was  no  necessity 
whatever  for  subpoenaing  defendants,  members  of  the 
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Board,  when  the  only  purpose  of  such  subpoena  could 
have  been  an  attempt  to  intimidate  them  into  foregiing  a 
test  of  the  issue. 

Indeed,  even  if,  after  judicial  determination  that)  Miss 
Bryan  was  compelled  to  produce  the  records,  she  continued 
to  refuse  their  production,  the  appropriate  method  for 
the  Committee  to  pursue  was  to  resort  to  a  writ  of  seizure 
and  thereby  obtain  possession  of  the  books. 

There  is  nothing  contrary  in  Wilson  v.  United  States, 
221  U.  S.  361  (1911).  All  that  was  there  decided  was  that 
an  individual  in  possession  of  the  books  of  a  corporation 
cannot  claim  his  individual  privilege  against  self-incjrimi- 
nation.  The  discussion  quoted  by  the  Government  (Gov. 
Brief,  p.  24)  was  wholly  unnecessary  to  the  decision.  The 
Supreme  Court,  in  suggesting  that  members  of  a  corporate 
board  might  be  punished  for  failure  to  comply  with  a  sub¬ 
poena  directed  to  the  corporation,  suggested  the  analogy 
of  a  mandamus  order  as  had  been  passed  on  in  Commis¬ 
sioners  v.  Sellew,  99  U.  S.  624  (1879).  There  is,  however, 
a  vast  distinction  between  the  two  forms  of  legal  process. 
A  mandamus  order  issues  only  after  a  hearing  where  the 
party  to  which  it  is  directed  has  had  an  opportunity  to 
contest  the  merits.  Obviously,  after  a  determination  the 
party  itself  must  be  bound  to  take  whatever  appropriate 
action  the  Court  has  directed.  If  the  party  is  a  corporation, 
it  must  act  through  its  directors;  if  it  is  an  unincorporated 
association  it  must  act  through  its  officers  or  other  ap¬ 
propriate  governing  body.  However,  a  subpoena  issues 
without  any  previous  judicial  determination.  The  person 
to  whom  it  has  been  addressed  has  had  no  day  in  cqurt. 
Unlike,  therefore,  an  order  of  the  court  made  after  a  hear¬ 
ing,  it  does  not  require  affirmative  action  except  insofar 
as  the  person  to  whom  it  is  directed  is  himself  in  a  position 
to  give  compliance.  Moreover,  it  should  be  noted  tjliat 
in  this  case  the  subpoenas  were  not  directed  to  the  organiza¬ 
tion  but  to  the  separate  individuals. 
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IV. 

Wilfulness 

While  this  court  has  construed  the  meaning  of  wilful¬ 
ness  in  the  Fields  case  just  decided,  we  respectfully  submit 
that  the  construction  there  given  to  this  word  is  at  variance 
to  the  applicable  decisions  of  the  Supreme  Court  (see  App. 
Main  Brief,  pp.  bo-72). 

In  any  event,  we  submit  that  the  Fields  case  does  not 
control  the  case  at  bar.  The  resolution  under  which  the 
Congressional  Committee  was  functioning  there  was  clear 
and  specific.  Here,  as  we  have  demonstrated  in  our  main 
brief  without  challenge  by  the  Government  in  its  reply,  the 
Resolution  establishing  the  Committee  is  vague  and  uncer¬ 
tain.  Thus,  in  order  to  save  the  Resolution  from  attack 
under  the  Fifth  Amendment  it  is  necessary  to  show  that 
defendants  knew  what  it  was  the  Resolution  was  intended 
to  encompass. 

Such  is  the  holding  in  Screics  v.  United  Slates ,  325  IT.  S. 
91  (1945).  There  it  was  argued  that  one  of  the  provisions 
of  the  Civil  Rights  Act  (18  U.  S.  C.  §52)  was  too  vague 
because  it  contained  no  definition  of  what  were  the  constitu¬ 
tionally  protected  rights,  infringement  of  which  was  pro¬ 
hibited.  The  majority  of  the  Court  avoided  decision  of  this 
question  by  ruling  that  the  statute  would  be  clearly  consti¬ 
tutional  only  if  the  requirement  of  the  law  that  the  act  be 
wilful  be  interpreted  so  as  to  involve  more  than  mere  delib¬ 
erateness.  Because  in  that  case  there  had  been  no  sufficient 
instruction  that  the  act  was  done  with  an  improper  pur¬ 
pose,  the  Court  reversed  even  though  no  exception  had  been 
taken.  So  in  the  case  at  bar  we  respectfully  submit  that 
the  definition  of  wilfulness  contended  for  by  appellants  in 
the  main  brief  must  be  applied  here  in  order  to  save  the 
Resolution  from  the  condemnation  of  vagueness,  entirely 
aside  from  the  correctness  of  the  decision  in  the  Fields  case. 
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V. 

! 

Section  634  Applies  to  the  Case  at  Bar 

Appellants  have  urged  that  the  plain  language  of  Sec¬ 
tion  634  made  it  error  to  admit  the  testimony  of  a  ppel- 
lants  before  the  Committee  (App.  Main  Brief,  pp.  72-75) ; 
and  although  Section  634  does  not  by  its  terms  require 
that  a  witness  claim  his  privilege  against  self-incrimina¬ 
tion  in  order  that  Section  634  be  applicable,  the  Govern¬ 
ment  answers  that  that  testimony  of  the  appellants  is 
admissible  since  no  claim  of  privilege  was  asserted^  by 
appellants  before  the  Committee  (Gov.  Brief,  pp.  25+28). 

The  logic  of  the  Government’s  position  is  astounding. 
It  expressly  urges  this  Court  to  disregard  a  statute  which 
was  specifically  passed  with  respect  to  testimony  given 
before  a  Congressional  committee — and  it  urges  this  C<j)urt 
to  disregard  that  statute  not  only  in  a  contempt  prosecu¬ 
tion  but  in  any  prosecution  where  the  Government  might 
deem  it  advisable  to  introduce  testimonv  given  bcfoiie  a 
congressional  committee.  Upon  analysis  the  Government’s 
position  may  be  stated  as  follows:  Section  634  is  eitjher 
“a  gratuity  unwitingly  given  by  the  Congress”  (Gov. 
Brief,  p.  20)  because  the  Fifth  Amendment  does  not  apply 
to  a  legislative  inquiry;  or  that,  if  the  Fifth  Amendment 
does  apply  to  a  legislative  inquiry,  then  Section  634  is 
unconstitutional  because  it  does  not  provide  an  adequate 
substitute  for  the  privilege  against  self-incriminatioln.* 
In  either  event,  the  Government  urges  that  Section  634 1  be 
disregarded  and  the  testimonv  admitted.  I 

Neither  of  the  foregoing  reasons  urged  by  the  Govern- 
— 

*  The  Government’s  contention  that  Section  G34  may  be  an  inadequate 
substitute  in  terms  of  Counsclman  v.  Hitchcock ,  infra,  is  a  far  more  dangerous 
contention  than  the  Government  apparently  realized.  It  is  not  Section  G34 
which  would  be  unconstitutional  but  Section  192  of  Title  2  of  the  United 
States  Code — the  section  upon  which  this  entire  prosecution  is  predicated — 
which  would  be  unconstitutional  if  Section  634  were  in  fact  to  be  considered 
as  a  complete  substitute  for  the  privilege  against  self -incrimination  and  a  wit¬ 
ness  before  a  congressional  committee  could  be  compelled  to  testify  over  jhis 
claim  of  privilege. 


ment  for  the  disregard  of  Section  634  is  valid.  The  au¬ 
thorities  are  clear  to  the  effect  that  the  privilege  against 
self-incrimination  extends  to  any  proceeding,  including  a 
legislative  inquiry,  where  a  witness  may  be  compelled  to 
give  incriminating  testimony  {McCarthy  v.  Arm! stein,  266 
U.  S.  234  (1924) ;  Counselman  v.  Hitchcock ,  142  U.  S.  547, 
562  (1891);  United  States  v.  DeLorenzo ,  151  F.  (2)  122 
(CCA  2,  1945) ;  8  Wigmore  on  Evidence  (3rd  ed.,  1940), 
§2252,  pp.  325-326).  On  the  other  hand,  the  applicability 
of  the  privilege  against  self-incrimination  to  a  legislative 
inquiry  does  not  necessarily  mean  that  Section  634  is 
unconstitutional  because  it  does  not  grant  complete  im¬ 
munity.  As  was  indicated  in  United  States  v.  DeLorenzo T 
supra,  at  page  124,  a  witness  before  a  congressional  com¬ 
mittee  may  not  be  compelled  to  testify  over  a  valid  claim 
of  privilege  against  self-incrimination.  Consequently, 
Section  634  need  not  be  tested  as  a  substitute  for  the 
privilege  against  self-incrimination  and  therefore  is  not 
unconstitutional  under  the  doctrine  of  Coiinselman  v. 


Hitchcock.  Instead  Section  634  mav  be  regarded  as  a 
safeguard  in  addition  to  that  supplied  by  the  Fifth  Amend¬ 
ment  which  serves  to  induce  witnesses  to  testify  freely  be¬ 
fore  congressional  committees  without  being  preoccupied 
with  the  necessity  of  asserting  their  privilege  against 
self-incrimination.  It  would  be  absurd  to  disregard  the 
plain  mandate  of  a  statute  and  to  deprive  congessional 
committees  of  a  device  which  encourages  testimony  because 
without  the  testimony  given  before  such  committees  it 
would,  according  to  the  Government,  be  “impossible”  to 
prove  contempts  “in  some  cases”  (Gov.  Brief,  p.  27)  (italics 
added). 

Any  further  doubt  which  may  exist  as  to  the  inpro¬ 
priety  of  the  Government’s  contention  is  dispelled  by 
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United  States  v.  Monia,  317  U.  S.  424  (1943) #.  The  (pourt 
there  held  that  a  witness  before  the  Interstate  Comijnerce 
Commission  need  not  assert  his  privilege  in  order  to  ^njoy 
the  protection  of  an  applicable  immunity  statute  where  that 
statute  did  not  require  the  claim  of  privilege.  The  language 
employed  by  Mr.  Justice  Roberts  is  so  complete  an  answer 
to  the  Government’s  contention  that  the  language  may  be 
quoted  with  no  further  elaboration. 

a*  *  *  jjie  statutes  in  question,  if  interpreted  a!s  the 
Government  now  desires,  may  well  be  a  trap  fo^  the 
witness.  Congress  evidently  intended  to  afford  Gov¬ 
ernment  officials  the  choice  of  subpoenaing  a  witness 
and  putting  him  under  oath,  with  the  knowledge  that 
he  would  have  complete  immunity  from  prosecution 
respecting  any  matter  substantially  connected  with 
the  transactions  in  respect  of  which  lie  testified,  or 
retaining  the  right  to  prosecute  by  foregoing  the  op¬ 
portunity  to  examine  him.  That  Congress  did|  not 
intend,  or  by  the  statutes  in  issue  provide,  tha|t,  in 
addition,  the  witness  must  claim  his  privilege,  seems 
clear.  It  is  not  for  us  to  add  to  the  legislation  ^v'hat 
Congress  pretermitted”  (317  U.  S.,  431). 

And  in  instances  involving  a  testimony  statute  suel(  as 
Section  634  instead  of  an  immunity  statute  it  has,  of  codrse, 
similarly  been  held  that  the  witness  need  not  claim  his 
privilege  against  self-incrimination  in  order  to  be  entitled 
to  the  protection  of  that  statute  (Jacobs  v.  United  States, 
161  Fed.  694  (C.  C.  A.  1,  1908) ;  Alkon  v.  United  St  dies, 
163  Fed.  810  (C.  C.  A.  1,  1908);  8  M'igmore  on  Evidence 

(3rd  ed.,  1940)  §2283). 

_ 

*  This  case  was  not  discussed  in  appellants’  main  brief  since,  in  view  oj’  the 
grounds  upon  which  the  lower  court  rendered  its  decision  with  respect  to  the 
appellants’  contention  as  to  the  applicability  of  Section  634,  appellants  I  con¬ 
sidered  that  the  lower  court  had  rejected  the  Government’s  contention  I  that 
a  witness  must  claim  his  privilege  against  self -incrimination  before  Section 
634  may  be  invoked.  Counsel  for  the  Governmenf  has  reasserted  the  position 
he  maintained  in  his  argument  before  the  trial  court  and  appellants  therefore 
once  again  urge  that  United  Staten  v.  Monia  is  controlling. 
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VI. 

The  Trial  Court  Committed  Reversible  Error  in  Per¬ 
mitting  Statements  of  the  United  States  Attorney  on 
His  Closing  Argument  Which  Were  Highly 
Prejudicial  and  Inflammatory 

The  Government’s  response  (Gov.  Brief,  pp.  2S-30)  to 
tliis  objection  by  appellants  may  be  summarized  as  follows: 

a)  Defense  counsel  made  comments  on  the  station  in 
life  and  gave  a  “eulogistic  biography”  of  each  defendant. 

b)  Defense  counsel  made  some  improper  arguments  in 
the  course  of  the  trial. 

c)  The  defense  introduced  respected  and  well-known  in¬ 
dividuals  as  character  witnesses. 

d)  Therefore,  “it  might  have  been  excusable”  if  Gov¬ 
ernment  counsel,  “goaded  by  these  provocations”,  “sur¬ 
rendered  to  an  impulse  to  step  beyond  the  bounds  of  pro¬ 
priety.” 

e)  It  was  however  “doubtful”  that  the  argument  of  Gov¬ 
ernment  counsel  was  improper.  This  argument,  after  all, 
“made  no  comment  upon  the  passive  appearance  of  any 
defendant.”  At  any  rate,  the  motion  of  defense  counsel 
was  based  on  a  misunderstanding.  “He  stated  that  Gov¬ 
ernment  counsel  had  commented  on  the  failure  of  the  de¬ 
fendants  to  stand  up.” 

f)  The  impropriety,  at  any  rate,  was  slight. 

Defense  counsel’s  motion  was  based  on  no  misunder¬ 
standing.  There  is  no  doubt  whatsoever  that  Government 
counsel’s  argument  commented  on  the  failure  of  certain 
defendants  to  stand  up  and  upon  the  reaction  of  one  de¬ 
fendant  to  a  mistake  in  identification  (J.  A.  592-593). 

It  is  unfortunate  .that  the  Government  attorney  “sur¬ 
rendered”  to  a  certain  “impulse.”  The  remark  was  of  the 
most  inflammatory  typo  possible,  and  has  often  been  con¬ 
sidered  “a  serious  breach  of  *'  *  *  duty”  on  the  part  of  the 
prosecuting  attorney  (see  App.  Main  Brief,  p.  77).  The 
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objection  of  defense  counsel  was  timely.  The  remarks,  in 
fact,  could  liardly  be  cured  even  by  an  admonition  to  Jthe 
jury.  It  is  most  respectfully  urged  that  in  a  case  of  {his 
nature,  the  impropriety  was  not  “slight”  but  substantial, 
and  on  this  ground  alone,  a  new  trial  should  be  granted  to 
all  the  defendants. 

VII. 

The  Commingled  Evidence  on  the  Conspiracy  4n<^ 
Substantive  Counts  Requires  a  New  Trial 

Appellants’  main  brief  (App.  Main  Brief,  pp.  77-j79) 
adequately  treats  the  contentions  raised  by  the  Government 
(Gov.  Brief,  pp.  30-31).  Attention  is  here  called  to  the 
fact  that  the  decision  of  this  Court  in  Tomlinson  v.  Un\ted 
States,  68  App.  D.  C.  106,  93  F.  (2)  652  (1937),  has  no 
bearing  upon  this  case.  There  but  a  single  item  of  evi¬ 
dence  was  involved.  Here,  there  were  many  items  of  evi¬ 
dence,  some  of  which  were  relevant  only  to  the  conspiracy 
charge.  Thus,  most  of  the  testimony  given  by  the  defend¬ 
ants  before  the  Committee,  other  than  the  refusal  to  tijirn 
over  the  books  and  records,  had  no  bearing  on  the  contempt 
charge  (see  App.  Main  Brief,  p.  75). 


i 

I 


i 


16 


CONCLUSION 


For  all  the  reasons  stated  herein  and  in  appellants* 
main  brief,  the  judgment  should  he  reversed. 

Respectfully  submitted, 

0.  John  Rogge, 
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PETITION  FOR  REHEARING 

I 

To  the  Honorable  The  Chief  Justice  and  Associate  Justices 
of  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia:  , 

This  petition  is  made  by  appellants,  pursuant  to  Rulje 
26  of  the  General  Rules  of  the  United  States  Court  o,f 
Appeals  for  the  District  of  Columbia,  for  a  rehearing  pi 
the  above  entitled  case,  and  upon  sucli  rehearing,  for  ^ 
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reversal  of  the  judgment  of  this  Court  affirming  the  judg¬ 
ments  of  the  United  States  District  Court  for  the  District 
of  Columbia  wherein  appellants  were  found  guilty  of  the 
charge  of  having  violated  Section  192  of  Title  2  of  the 
United  States  Code  and  fines  and  sentences  were  imposed 
upon  said  appellants  (Joint  Appendix*  31-37). 

It  is  respectfully  submitted  that  a  rehearing  as  prayed 
for  by  appellants  should  be  granted  for  the  reason  that  the 
majority  opinion,  dated  March  IS,  1948,  rendered  by  Mr. 
Justice  Prettyman,  indicates  that  the  decision  of  this  Court 
was  based  upon  a  misconception  of  certain  material  issues 
of  law  and  fact. 


I. 

NEITHER  THE  FACTS  OF  THIS  CASE  NOR  THE  CON¬ 
STITUTIONAL  ISSUES  RAISED  HEREIN  BY 
APPELLANTS  INVOLVED  THE  QUESTION  OF 
WHETHER  THE  HOUSE  COMMITTEE  HAD  THE 
POWER  TO  INVESTIGATE  COMMUNISM  OR 
MEMBERSHIP  IN  THE  COMMUNIST  PARTY 


At  page  3  of  the  opinion  of  Mr.  Justice  Prettyman  it  was 
stated : 


“So  we  examine  the  contention  in  the  light  of  the 
possibility,  indicated  by  the  preliminary  data  before 
the  Committee,  that  answers  to  the  inquiry  might 
reveal  that  appellants  were  believers  in  Communism 
or  members  of  the  Communist  Party.” 

The  conclusion  of  the  majority  opinion  was  framed  in  a 
similar  fashion  on  that  same  page: 

“We  think  that  even  if  the  inquiry  here  had  been 
such  as  to  elicit  the  answer  that  the  witness  was  a 
believer  in  Communism  or  a  member  of  the  Communist 
Party,  Congress  had  power  to  make  the  inquiry.” 


*  Hereinafter  referred  to  as  “J.  A.”. 
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Indeed,  since  the  majority  opinion  indicated  that  the  Acti¬ 
vities  of  the  House  Committee  authorized  by  the  Resolution 
had  impaired  rights  guaranteed  by  the  First  Amendment, 
the  conclusion  reached  by  the  majority  opinion  was  predi¬ 
cated  principally  upon  the  proposition  that  the  so-called 
threat  of  communism  warranted  such  an  impairment,  j 

Thus  to  phrase  and  decide  the  issues  upon  this  appeal 
indicates  that  the  decision  of  this  Court  was  premised  u|>on 
a  fundamental  misconception  of  the  material  facts  ^ind 
issues  of  law  in  this  case .  The  Court  talks  of  “the  possi¬ 
bility  .  .  .  that  answers  to  the  inquiry  might  reveal  tjiat 
appellants  were  believers  in  communism  or  members  of 
the  Communist  Party”.  The  fact  is  that  the  record  is 
devoid  of  the  existence  of  any  questions  calculated  to  elicit 
such  answers.  The  speculation  of  the  majority  opinion 
as  to  the  scope  of  the  inquiry  and  the  response  to  tjiat 
inquiry  is  completely  unwarranted  by  the  facts  in  this  c^se 
and  indicates  that  the  majority  opinion  was  preoccupied 
with  the  questions  of  fact  and  law  in  some  unrelated  case. 
The  power  of  the  House  Committee  to  ask  a  witness 
whether  he  is  a  communist  may  well  be  the  issue  in  the 
case  involving  the  “Hollywood  ten”,  but  the  power  to  m^ke 
such  an  inquiry  was  not  put  in  issue  in  the  instant  case  ajad 
it  was  prejudicial  to  the  appellants  to  have  their  contentions 
considered  in  a  factual  context  which  was  not  only  irrele¬ 
vant  but  which  was  fraught  with  bias  and  hostility  (sjee 
Mencher  v.  Chesley,  297  N.  Y.  94  (1947)  at  pp.  100-101). 
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n. 

THE  RECORD  UPON  THIS  APPEAL  DEMONSTRATES 
THAT  COMMENT  WAS  MADE  BY  THE  UNITED 
STATES  ATTORNEY  ON  FAILURE  OF  APPEL¬ 
LANTS  “TO  STAND” 

The  majority  opinion  of  this  Court  stated  at  page  12 
thereof : 

“Appellants  raise  several  further  points  directed  to 
rulings  and  events  during  the  trial.  They  urge  error  be¬ 
cause  the  court  failed  to  direct  a  mistrial  when  in  his 
closing  argument  the  prosecuting  attorney  told  the 
jury  that  they  were  ‘not  expected  to  close  your  eyes 
to  what  goes  on  in  the  courtroom’  in  passing  upon  the 
reputation  which  appellants  had  put  in  issue.  Counsel 
for  appellants  objected  because,  he  said  at  that  time, 
the  prosecutor  had  commented  on  appellants’  failure 
‘to  stand’.  The  prosecutor  made  no  such  comment.” 

This  conclusion  should  be  compared  with  the  actual  lan¬ 
guage  in  issue : 

“And  in  that  connection,  and  in  connection  with  the 
high  repute  of  these  persons  for  forthrightness  and 
frankness,  allow  me  to  remind  you  of  the  little  incident 
when  Mrs.  Joray  attempted  to  identify  these  defend¬ 
ants.  Is  it  to  be  doubted  that  these  defendants  are 
not  the  people  that  appeared  up  before  that  Commit¬ 
tee?  And  yet,  when  a  witness  attempted  to  identify 
them,  I  don’t  say  that  they  had  to  get  up  on  a  chair 
and  shout  out  their  names,  but  I  suggest  to  you  that 
their  conduct  on  that  occasion  fell  short  of  the  forth¬ 
rightness  and  frankness  which  thev  are  reputed  for.” 
(J.  A.  592-593) 

The  fact  that  the  United  States  Attorney  did  not  say,  in 
have  verbae,  “The  appellants  did  not  stand”,  does  not 
alter  the  plain  circumstance  that  he  did  comment  on  ap¬ 
pellants’  failure  “to  stand”  in  order  to  facilitate  the 
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identification  which  was  necessary  to  the  Governments 
case.  Mrs.  Joray,  a  Government  witness  had  claimed  that 
it  was  easier  for  her  to  identify  the  defendants  when  they 
were  standing  up  than  when  they  were  sitting  down,  i  ( J.  A. 
534.)  Consequently,  the  action  of  the  United  States  At¬ 
torney  falls  within  those  cases  which  require  a  nejv  trial 
where  the  prosecuting  attorney  comments  on  the  cjonduct 
or  appearance  manifested  by  the  accused  in  the  course  of 
a  trial  (see  authorities  at  pp.  76-77,  of  Appellants’  £rief). 

i 

l 

CONCLUSION 

Neither  communism  nor  the  Communist  Party  are  on 
trial  in  this  case.  The  issue  to  which  the  majority  obinion 
directed  itself,  therefore,  was  irrelevant  to  the  issues  Raised 
upon  this  appeal.  The  majority  opinion’s  preoccupation 
with  communism  and  the  Communist  Party  served,  in¬ 
stead,  to  sacrifice  the  law  and  the  facts  in  this  case  t!o  the 
hysteria  attending  current  domestic  and  international!  ten¬ 
sions.  A  rehearing  should  be  granted,  and  upon  such 
rehearing  the  issues  of  this  case  should  be  considered  and 
the  judgments  of  the  District  Court  reversed. 

Respectfully  submitted, 

0.  John  Rogge, 

401  Broadway, 

New  York  13,  N.  Y.,  j 
1700  Eye  Street  N.  Wj, 
Washington  6,  D.  C., 

i 

Wole,  Popper,  Ross  &  Wolf, 
160  Broadway, 

New  York  7,  N.  Y. 

902  20th  Street  N.  W., 
"Washington,  D.  C., 

Attorneys  for  Appellants. 
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BRIEF  AS  AMICUS  CURIAE 


IN  THE 


United  States  Court  of  Appeals 


District  of  Columbia.  ^  _  #J. 

Untied  States  Court  of  Appeals 


for  ffft  Of  strict  it  Oofambta 


No.  9602  flUll  NOV  141947 

V  '  _ 


Edward  K.  Barsky,  et  al.,  Appellants , 


v. 


United  States  of  America,  Appellee. 


Appeal  from  the  District  Court  of  the  United  States  for 

the  District  of  Columbia. 


National  Lawyers  Guild, 
Robert  W.  Kenny,  President. 


Arthur  G.  Silverman, 
Belford  V.  Lawson,  Jr., 

Counsel. 


Psrss  or  Byron  S.  Adams.  Washington.  D.  C 


IN  THE 


United  States  Court  of  Appeals 

I 
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District  of  Columbia. 

| 
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NO.  9602. 


Edward  K.  Barsky,  et  al.,  Appellants , 


United  States  of  America,  Appellee. 


Appeal  from  the  District  Court  of  the  United  States  for 

the  District  of  Columbia. 


BRIEF  AS  AMICUS  CURIAE. 


STATEMENT. 

The  National  Lawyers  Guild  is  a  bar  association  with 
members  throughout  the  United  States.  By  its  constitu¬ 
tion,  petitioner  is  described  as  a  “professional  organiza¬ 
tion  which  shall  function  as  an  effective  social  force  in 
the  service  of  the  people  to  the  end  that  human  rights 
shall  be  regarded  as  more  sacred  than  property  rights,  f ’ 


2 


It  is  pledged  “To  protect  and  foster  our  democratic  in¬ 
stitutions  and  the  civil  rights  and  liberties  of  all  the 
people.” 

In  pursuance  of  this  purpose,  the  National  Lawyers 
Guild  has  established  a  Committee  on  Civil  Rights  and 
Liberties  which  has  made  and  published  reports,  studies 
and  other  material  in  defense  of  civil  rights  and  in  spe¬ 
cific  causes  and  controversies  related  thereto.  Petitioner, 
through  such  Committee,  has  taken  an  active  interest  in 
litigation  involving  or  threatening  civil  rights.  It  has 
filed  briefs  arnicas  curiae  in  such  cases  and  upon  other 
and  related  issues  connected  with  its  declared  purposes 
as  an  organization. 

For  reasons  appearing  in  the  argument  that  follows, 
the  National  Lawyers  Guild  apprehends,  in  the  issues  aris¬ 
ing  upon  this  appeal,  implications  of  the  gravest  danger  to 
the  fundamental  freedoms  and  immunities  .guaranteed  by 
the  Constitution  and  the  Bill  of  Rights.  Therefore,  it  has 
such  an  interest  in  this  cause  that  it  has  prepared  this 
brief  amicus  curiae  to  the  filing  of  which  the  Government 
and  the  appellants  have  consented  in  writing. 

ARGUMENT. 

I. 

The  Statute  and  Resolution  Creating  the  House  Committee 
on  un-American  Activities  Are  Unconstitutional  and 
Void. 

a.  The  terms  of  the  statute  and  resolution. 

This  Committee  as  presently  constituted  was  established 
by  Section  121(q)(l)  of  the  Legislative  Reorganization 
Act  of  1946,  Pub.  Law  601,  79th  Cong.,  2nd  Sess.,  Ch. 
753,  approved  August  2,  1946,  which  was  later  adopted 
as  a  Rule  of  the  House  on  January  3,  1947.  See  II.  Res.  5, 
93  Cong.  Rec.  36. 

The  Committee  is  authorized  thereunder  to  investigate 
(1)  “the  extent,  character,  and  objects  of  un-American 
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propaganda  activities  in  the  United  States,  (2)  the  dif-j 
fusion  within  the  United  States  of  subversive  and  un- 
American  propaganda  that  is  instigated  from  foreign 
countries  or  of  a  domestic  origin  and  attacks  the  principle 
of  the  form  of  government  as  guaranteed  by  our  Consti¬ 
tution,  and  (3)  all  other  questions  in  relation  thereto  that 
would  aid  Congress  in  any  necessary  remedial  legislation.” 

Clearly,  then,  it  is  “propaganda”  and  nothing  else  which 
this  Committee  was  established  to  investigate,  specifically! 
its  “extent,  character  and  objects,”  its  “diffusion”  and 
its  “origin.”  Now,  “propaganda”  means  “a  plan  for 
jjublication  of  a  doctrine  or  system  of  principles.”  {Leu- i 
buscher  v.  Comm’r.  (C.  C.  A.  2nd,  1932),  54  F.  2nd  998, 
1000:  cf.  Funk  and  Wagnall’s  New  Int.  Dictionary  (1935) 
p.  1985)).  It  is  a  term  whose  connotations  operate  en¬ 
tirely  within  the  realm  of  opinion,  thought,  speech,  advo¬ 
cacy,  the  very  things  which  our  Bill  of  Rights  declares 
to  be  absolutely  immune  from  legislative  restriction,  regu¬ 
lation  or  encroachment  of  any  kind  whatsoever. 

b.  The  Committee’s  power  of  inquiry  is  limited  by  thej 
House’s  power  to  legislate.  Any  inquiry  not  related 
to  a  valid  legislative  purpose  is  unauthorized  and 
void. 

This  is  no  longer  open  to  question.  Under  our  consti¬ 
tutional  system,  the  major  function  of  Congress  is  to 
legislate.  All  else  it  does  must,  unless  otherwise  author¬ 
ized,  be  in  furtherance  of  its  legislative  function.  The 
Supreme  Court  so  decided  in  Kilbourn  v.  Thompson  (1880), 
103  U.  S.  168,  in  particular  relation  to  Congress’  power  of 
investigation  and  that  decision  is  the  law  today.  In  that 
case,  a  House  resolution  authorized  an  inquiry  into  the 
business  transactions  of  an  adjudicated  bankrupt  on  the 
ostensible  ground  that  the  United  States  was  one  of  the 
creditors.  The  matter  was  held  one  for  the  courts,  not 
Congress.  The  investigation,  the  Court  said,  could  only 
be  “fruitless”  and  to  avoid  any  doubt  of  its  meaning,  the 
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Court  specified:  “By  ‘fruitless’  we  mean  that  it  could 
result  in  no  valid  legislation  on  the  subject  to  which  the 
inquiry  referred.”  103  U.  S.  at  p.  195. 

So  here.  This  inquiry  into  “propaganda”  is  equally 
“fruitless”  because  any  legislation  abridging  the  right  of 
“propaganda”  would  be  invalid  under  the  first  amendment 
of  the  Constitution. 

The  decision  in  Kilbourn  v.  Thompson  has  been  consist¬ 
ently  followed  and  applied  in  the  years  since  it  was  ren¬ 
dered.  Mr.  Justice  Field,  of  the  Supreme  Court,  while 
sitting  as  a  Circuit  Judge,  wrote  that  the  decision  in  that 
case  “*  *  *  will  stand  for  all  time  as  a  bulwark  against 
the  unlimited  scrutiny  of  investigation  by  a  Congressional 
Committee.”  In  rc:  Pacific  Railway  Committee  (1887), 
32  Fed.  241,  253. 

Kilbourn  v.  Thompson  has  greatly  influenced  the  entire 
course  of  judicial  policy  on  the  scope  of  legislative  and 
other  government  inquiries.  In  McGrain  v.  Daugherty 
(1926),  273  U.  S.  135,  the  Court,  while  upholding  the  par¬ 
ticular  inquiry  there  involved,  points  out  that  “*  *  *  as  a 
necessary  deduction  from  the  decision  in  Kilbourn  v. 
Thompson  a  witness  rightfully  may  refuse  to  answer  where 
the  bounds  of  power  are  exceeded,  or  the  questions  are 
not  pertinent  to  the  matter  under  inquiry.”  (273  at  p. 
176).  In  J urney  v.  McCracken  (1934)  294  U.  S.  125,  the 
Senate’s  power  of  inquiry  for  legitimate  purposes  was  con¬ 
ceded  (p.  134),  but  Kilbourn  v.  Thompson  is  cited  for  the 
principle  that  no  such  power  could  exist  when  “  *  #  * 
there  was  no  legislative  duty  to  be  performed.”  (294  U.  S. 
at  p.  148).  Jones  v.  Securities  and  Exchange  Commis¬ 
sion  (1935),  29S  U.  S.  p.  1,  involved  an  administrative 
power  of  inquiry  delegated  by  Act  of  Congress.  But  the 
Court  cites  Kilbourn  v.  Thompson  for  the  following  hold¬ 
ing  which  applies  with  equal  force  to  the  situation  here. 
(298  IT.  S.  at  pp.  25-26):  “An  official  inquisition  to  com¬ 
pel  disclosures  of  fact  is  not  an  end  but  a  means  to  an 
end;  and  it  is  a  mere  truism  to  say  that  the  end  must  be 
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a  legitimate  one  to  justify  the  means.  The  citizen  when 
interrogated  about  his  private  affairs,  has  a  right  before 
answering  to  know  why  the  inquiry  is  made;  and  if  the 
purpose  disclosed  is  not  a  legitimate  one,  he  may  not  be 
compelled  to  answer.”  j 

See  also  U.  S.  v.  Lee  (18S2),  106  U.  S.  196,  220.  1 

We  do  not,  of  course,  question  the  House  of  Representa¬ 
tives’  vast  legislative  authority  under  the  Constitution, 
and  its  correlative  right  to  inform  itself  concerning  a  mikl- 
titudinous  variety  of  subjects  in  aid  of  this  authority. 
But,  as  pointed  out  by  the  Supreme  Court  in  the  Kilboutn 
case,  just  because  the  power  of  the  House  is  so  vast4- 
“It  is  all  the  more  necessary  that  the  exercise  of  power 
by  this  body  when  acting  separately  from  and  independently 
of  all  other  depositories  of  power,  should  be  watched  with 
vigilance,  and  when  called  in  question  before  any  other 
tribunal  having  the  right  to  pass  upon  it  that  it  should 
receive  the  most  careful  scrutiny.”  (103  U.  S.  p.  192). 

Professor  Wigmore  in  his  monumental  work  on  “EviL 
deuce”  points  with  similar  apprehension  to  the  dangej- 
inherent  in  a  roving  power  of  Congressional  investigai 
tion :  % 

“Not  only  does  the  logic  of  the  legislative  needs  call! 
for  a  strict  limitation  of  this  power,  but  also  the  policy} 
of  the  situation:  for  the  Legislatures  are  not  bound} 
by,  and  do  not  employ,  the  evidential  rules  that  in 
judicial  trials  protect  parties  and  witnesses  and  check 
abuses  of  power.  Moreover,  legislative  inquiries  are 
sometimes  conducted  for  partisan  purposes  and  per¬ 
sonal  aggrandizement,  and  there  is  a  particular  temp¬ 
tation  to  pursue  the  inquiry  beyond  the  necessities  of 
contemplated  legislation  and  to  assume  improperly 
the  function  of  a  grand  jury. 

“The  following  limitations  may  therefore  be  said 
to  apply:  (1)  The  purpose  must  be  to  aid  legislation, 
and  that  only.  (2)  The  scope  of  topics  is  limited  to 
data  relevant  to  that  purpose.  (3)  The  power  can  be 
exercised  by  a  committee  delegated  for  the  purpose; 
but  when  such  a  committee  has  been  designated,  the 
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delegated  power  is  limited  to  the  committee  acting  as 
such.  (4)  The  Judiciary  are  entitled  to  define  and 
declare  the  limitations  of  the  power.”  Wigmore, 
Evidence  (1940),  Third  Edition,  Vol.  VIII,  Sec.  2195, 
p.  SO. 

Clearly,  then,  the  power  of  inquiry  of  this  or  any  other 
Congressional  Committee  can  only  exist  in  aid  of  a  valid 
legislative  purpose.  As  already  indicated,  no  such  purpose 
can  exist  here  because  the  objects  of  the  inquiry  and  any 
legislation  that  could  result  from  it,  would  contravene  the 
guarantee  of  the  First  Amendment  to  the  Constitution. 

n. 

Congress  is  Prohibited  by  the  First  Amendment  of  the 
Constitution  from  Legislating  Upon  or  Inquiring  Into 
Matters  of  Thought,  Speech  or  Opinion  and  the  Right 
to  Assemble  for  a  Redress  of  Grievances.  The  Sub¬ 
jects  of  Inquiry  Defined  by  the  Statute  and  Resolu¬ 
tion  Establishing  This  Committee  Encroach  Upon 
These  Prohibited  Areas.  This  Investigation  Was, 
Therefore,  Unconstitutional  and  Void. 

The  unmistakable  words  of  the  First  Amendment  itself, 
unaided  by  the  vast  literature  of  judicial  and  other  inter¬ 
pretation  accumulated  over  the  years,  clearly  establish  the 
absolute  immunity  from  all  restraint,  of  the  basic  free¬ 
doms  there  specified: — “Congress  shall  make  no  law 
respecting  an  establishment  of  religion,  or  prohibiting 
the  free  exercise  thereof;  or  abridging  the  freedom  of 
speech,  or  of  the  press;  or  the  right  of  the  people  peace¬ 
ably  to  assemble,  and  to  petition  the  Government  for  a 
redress  of  grievances.”  (Italics  added.) 

Speaking  of  this  Amendment,  Mr.  Justice  Cardozo  wrote 
in  Palko  v.  Connecticut ,  302  U.  S.  319  (1937) : — “  *  *  *  one 
may  say  that  it  is  the  matrix,  the  indispensable  condition 
of  nearly  every  other  form  of  freedom.  With  rare  aber¬ 
rations  a  pervasive  recognition  of  that  truth  can  be  traced 
in  our  history,  political  and  legal.”  The  “rare  aberra- 
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tions”  to  which  Mr.  .Justice  Cardozo  referred,  point  the 
moral  which  should  adorn  the  tale  told  by  this  Rejcord. 
It  is  a  profound  and  historic  lesson  that  should  nqt  be 
lost  upon  any  court  charged  with  maintaining  the  protec¬ 
tions  of  the  Bill  of  Rights  at  this  crucial  time. 

What  were  these  “  aberrations  ”  and  what  do  Ithev 
teach  ?  j 

First,  there  was  the  notorious  Alien  and  Sedition  [Law 
of  1798  of  which  so  conservative  a  commentator  as  Pro¬ 
fessor  Cooley  has  said: 

“Its  constitutionality  was  always  disputed  by  a  l|arge 
party  and  its  impolicy  was  beyond  question.  It  had 
a  direct  tendency  to  produce  the  very  state  of  things 
it  sought  to  repress;  the  prosecutions  under  it  were 
instrumental,  among  other  things,  in  the  final  over¬ 
throw  and  destruction  of  the  party  by  which  it  [was 
adopted,  and  it  is  impossible  to  conceive ,  at  the  present 
time,  of  any  state  of  things  as  would  be  likely  to 
bring  about  its  reenactment ,  or  the  passage  of  j  any 
similar  repressive  statute.”  (Italics  ours) 

I 

T.  M.  Cooley,  Constitutional  Limitations  (Boston,  1927) 
8th  Ed.,  Vol.  2,  pp.  899-900.  j 

But  there  were  also  the  famous  Kentucky  and  Virginia 
Resolutions  enacted  at  the  behest  of  their  authors,  Jeffer¬ 
son  and  Madison,  in  protest  against  and  defiance  of  the 
Sedition  Law  which  the  great  President  condemned  as 
“*  *  *  unauthorized  by  the  Constitution  and  theretore 
null.”  Writings,  Thomas  Jefferson,  Vol.  10,  p.  141.  There 
is  a  vast  literature  on  that  infamous  law  which  is  over¬ 
whelmingly  to  the  same  effect.  We  refer  to  but  a  few 
selected  titles.  See  R.  E.  Cushman,  “Alien  and  Sedition 
Acts,”  Encyclopedia  of  Social  Sciences,  Vol.  1,  pp.  635- 
636;  J.  S.  Bassett,  “The  Federalist  System”  in  the 
American  Nation:  A  History  (1906),  Vol.  XI;  F.  M.  Ander¬ 
son,  “The  Enforcement  of  the  Alien  and  Sedition  Lawjs,” 
American  Historical  Association,  Annual  Report  (1912}). 

There  were  the  Palmer  Raids  of  the  1920s  bred  of  an 
hysteria  strongly  suggestive  of  the  current  period.  Judge 
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Anderson  in  Colyer  v.  Shefington,  265  Fed.  17  (D.  C.  Mass., 
1920),  condemning*  a  typically  disgraceful  episode  of  that 
time  said: — “I  refrain  from  any  extended  comment  of  the 
lawlessness  of  these  proceedings  by  supposedly  law  en¬ 
forcing  officials.  The  documents  and  acts  speak  for  them¬ 
selves.  It  may,  however,  fitly  be  observed  that  a  mob 
is  a  mob,  whether  made  up  of  government  officials  acting 
under  instructions  of  the  Department  of  Justice,  or  crimi¬ 
nals,  loafers  and  the  vicious  classes.”  Supra  p.  43.  For  a 
general  treatment  of  the  flagrant  violations  of  civil  rights 
by  the  Department  of  Justice  of  that  period,  we  refer  to 
“The  Report  to  the  American  People  upon  the  Illegal 
Practices  of  the  U.  S.  Department  of  Justice,  Washington, 
D.  C.,  National  Popular  Government  League,  May  1920. 

There  was  also  the  infamous  Lusk  Committee  of  the 
New  York  State  Legislature  of  1920  (a  kind  of  miniature 
progenitor  of  this  Congressional  Committee)  and  the  series 
of  “loyalty”  laws  which  emanated  from  it.  The  principle 
of  such  a  committee  was  severely  assailed  in  a  powerful 
report  by  Charles  Evans  Hughes  (Association  of  the  Bar 
of  the  City  of  New  York,  Reports  Vol.  21,  1920)  and  its 
statutory  progeny  later  were  repealed  following  Gover¬ 
nor  Smith’s  rigorous  approval  of  the  repealer  in  a  distin¬ 
guished  state  paper  (Public  Papers,  Alfred  E.  Smith,  1923, 
p.  292;  Cf.  also  Public  Papers,  Governor  Herbert  H.  Leh¬ 
man,  193S,  p.  120). 

These,  then,  are  some  of  the  “aberrations”  which  the 
above  reference  of  Judge  Cardozo  must  have  included.  We 
earnestly  hope  that  no  others  will  ever  be  added. 

In  view  of  the  exhaustive  treatment  in  the  Appellants’ 
brief  of  the  authorities  construing  the  First  Amendment 
and  their  particular  application  to  this  Record,  we  have 
only  to  add  that  any  Congressional  or  statutory  classifi¬ 
cation  of  speech,  opinion  or  advocacy  into  “good”  and 
“bad,”  into  “American”  or  “Un-American”  is  itself  an 
abridgment  of  the  rights  guaranteed  by  the  First  Amend¬ 
ment  whose  protection  extends  to  all  speech,  thought  and 
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assembly  without  regard  to  its  quality  or  what  Congriess 
may  think  about  it.  “If  there  is  any  fixed  star  in  our  con¬ 
stitutional  constellation,  it  is  that  no  official,  high  or  petty, 
can  prescribe  what  shall  be  orthodox  in  politics,  national¬ 
ism,  religion,  or  other  matters  of  opinion,  or  force  citi¬ 
zens  to  confess  by  word  or  deed  their  faith  therein.  ”  Boqrd 
of  Education  v.  Barnette,  319  U.  S.  624,  641-642  (194^). 
Cf.  Thomas  v.  Collins,  323  U.  S.  516,  537  (1945);  Thorn¬ 
hill  v.  Alabama,  310  U.  S.  88,  95  (1940). 


The  Committee’s  Powers  of  Inquiry  Are  Devoid  of  Valid 
Legislative  Purpose.  Its  Sole  Purpose  Is,  by  “Ex¬ 
posure,”  Intimidation  and  Pillory,  to  Deprive  Per¬ 
sons  of  Their  Right  to  Think,  Speak  and  Advocate 
Freely  and  to  Assemble  in  Furtherance  of  Their 
Beliefs. 

Here,  too,  the  appellants’  brief  leaves  little  to  be  saijd. 
This  Committee  is  the  successor — without  change  in  char¬ 
acter  or  authority — of  the  so-called  Dies  Committee  aifd 
the  Wood-Rankin  Committee  which  were  special  Hou^e 
Committees  of  prior  Congresses.*  The  identity  in  func¬ 
tion,  power,  outlook  and  avowed  purpose  is  so  complete 
that  the  entire  succession  may  be  regarded,  for  all  bijit 
purely  formal  purposes,  as  one  continuing  committee,  j 
So  considered,  it  stands  condemned  upon  its  own  rec¬ 
ord  and  out  of  the  mouths  of  its  own  members.  It  has  sjo 
misconceived  the  permissible  function  of  a  Congressional 
Committee  as  to  claim  for  itself  the  powers  of  the  “grand 
jury”  of  America  (91  Cong.  Rec.  275).  It  has  announced 
it  will  put  whatever  interpretation  it  sees  fit  upon  its 

enabling  resolution  and  this  “without  any  limitation” 

— 

*  H.  Res.  282,  75th  Cong.,  3d  Scss.,  83  Con".  Rec.  7568,  7586  (1938) 
H.  Res.  26,  76th  Cong.,  1st  Sess.  84  Cong.  Rec.  1098,  1128  (1939)  ; 
H.  Res.  321,  76th  Cong.,  3d  Sess.,  86  Cong.  Rec.  572,  605  (1940);  H. 
Res.  90,  77th  Cong.,  1st  Sess.  87  Cong.  Rec.  886,  899  (1941);  H.  Resl 
420  77th  Cong.  2d  Sess.,  88  Cong.  Rec.  2282,  2297  (1942) ;  H.  Res.  65, 
78th  Cong.  1st  Sess.,  89  Cong.  Rec.  795,  810  (1943) ;  H.  Res.  5,  79t$ 
Cong.,  1st  Sess.,  91  Cong.  Rec.  10,  15  (1945). 
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(Cong.  Bee.  75th  Cong.  1st  Sess.,  p.  3285;  Cf.  U.  S.  v. 
Lovett,  et  al.,  32S  U.  S.  303,  308-313  (1946).  It  has  pub¬ 
licly  boasted  of  its  compilation  of  a  black  list  of  over  one 
million  persons  (H.  Report.  2748,  77-2).  It  has  condemned 
as  “subversive”  and  “disloyal”  the  most  moderate  ideas 
of  social  and  economic  change.  See  appellants’  brief, 
pp.  35-37 

It  is  small  wonder  that  with  such  an  outlook  upon  its 
powers  and  functions,  its  scope  and  practices  have  al¬ 
ready  met  with  judicial  criticism.  See  U.  S.  v.  Lovett,  et 
al.,  328  U.  S.  303,  30S-313  (1946) ;  Reeve  v.  77 owe  (E.  D. 
Pa.,  1940),  32  Fed.  Supp.  619  (unlawful  search  and  seiz¬ 
ure  by  committee  agents;  Ex  parte  Franlcfeld  (D.  C.  Dist. 
of  Col.,  1940),  32  Fed.  Supp.  915  (unlawful  commencement 
of  criminal  prosecution  by  committee  agents) ;  U.  S.  v. 
Blumberg  (D.  C.  Dist.  of  Col.,  1940),  Crim.  No.  65,800 
(unlawful  search  and  seizure  by  committee  agents) ;  U.  S. 
v.  Dotson  (D.  C.  Dist.  of  Col.  1946),  Crim.  No.  65,801  (un¬ 
lawful  arrest  by  committee  agents). 

Upon  such  a  record  of  performance — apart  from  the  con¬ 
stitutional  infirmities  inherent  in  its  establishment — it  is 
clear  that  this  Committee  is  a  continuing  violation  of  the 
Bill  of  Rights,  a  harbinger  of  the  police  state  with  its  se¬ 
cret  dossier  and  thought  surveillance. 

We  here  refer  to  the  entire  absence  of  anv  ascertainable 
standard  to  demark  the  bounds  or  criteria  of  the  Commit¬ 
tee’s  powers  of  inquiry  contained  in  the  controlling  statute 
and  resolution.  Terms  so  vague,  subjective  and  unspecific 
as  “subversive,”  “Un-American,”  “Propaganda”  leave 
witnesses  and  others  coming  before  the  Committee  wholly 
in  the  dark  as  to  what  questions  and  requests  they  may 
properly  submit  themselves  and  when  compliance  may  be 
lawfully  refused.  In  these  circumstances,  to  require  them 
to  decide  their  course  at  the  peril  of  criminal  prosecu¬ 
tion  is  a  gross  infringement  of  their  constitutional  and 
legal  rights.  In  this  connection,  we  refer  to  pp.  26-41  of 
appellants’  brief  where  this  point  is  conclusively  estab¬ 
lished. 
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IV. 

CONCLUSION. 

In  no  other  case  coming  before  an  appellate  courtj  in 
recent  years  has  the  forthright  application  of  the  constitu¬ 
tional  protections  of  the  Bill  of  Rights  been  more  urgently 
required.  In  fact,  this  Record  and  the  whole  situation  dis¬ 
closed  by  it  presents,  in  our  view,  one  more  acid  test  jfor 
the  judicial  integrity  which  has  so  often  defended  thjese 
basic  guarantees  against  assault  or  impairment  in  what¬ 
ever  guise  or  form: 

“Under  our  constitutional  system,  courts  stand  agaihst 
any  winds  that  blow  as  havens  of  refuge  for  those  who 
might  otherwise  suffer  because  they  are  helpless,  weak, 
outnumbered,  or  because  they  are  non-conforming 
victims  of  prejudice  and  public  exactment.  *  *  *  No 
higher  duty,  no  more  solemn  responsibility,  rests  upon 
this  Court,  than  that  of  translating  into  living  l^iw 
and  maintaining  this  constitutional  shield  deliberately 
planned  and  inscribed  for  the  benefit  of  every  hunpan 
being  subject  to  our  Constitution — of  whatever  rape, 
creed  or  persuasion.” 

Chambers  v.  Florida,  309  U.  S.  227,  241  (1940). 


We  live  in  a  period  of  maturing  world  crisis,  perhaps  the 
greatest  in  all  history.  Issues  and  problems  of  gravest 
moment  are  daily  taxing  the  resources,  mental,  material, 
emotional  and  spiritual,  of  all  thinking  Americans.  The 
rising  spiral  of  prices,  labor  management  relations,  the 
threat  of  monopoly,  the  precise  role  of  government  in  these 
domestic  affairs,  the  whole  complex  of  problems  connected 
with  our  policy  toward  foreign  nations  and  the  United 
Nations — these  merely  suggest  the  gravity  of  what  lies 
ahead  for  eventual  resolution  in  the  crucible  of  our  con¬ 
stitutional  process.  Never  before,  therefore,  were  the  free¬ 
doms  of  our  people  to  speak,  write,  assemble  and  organise, 
more  necessary  to  educate  opinion,  to  reconcile  contro¬ 
versy,  to  expose  fallacy,  to  channel  bitterness — in  a  worjl, 
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to  vindicate  our  constitutional  democracy  before  the  whole 
world.  They  are,  indeed,  indispensable  instruments  for 
the  peaceful  and  democratic  solution  of  the  growing  crisis. 
Never  better  demonstrated  was  the  prescience  of  our  foun¬ 
ders  in  setting  apart  these  sacred  rights  beyond  the  reach 
of  all  government  interference  including  the  attritions  of 
indirect  impairment. 

If,  however,  the  establishment  and  performance  of  this 
Congressional  Committee  are  to  receive  judicial  sanction; 
if  the  ideas,  opinions,  utterances,  publications,  assemblies, 
organizations — or,  in  the  euphemism  of  this  Committee’s 
own  resolution,  the  “propaganda  activities” — of  the 
American  people  may  be  “investigated”;  if  a  Committee 
of  Congress  may  decide,  without  any  disclosed  or  recog¬ 
nizable  standard,  what  is  and  what  is  not  “subversive,  and 
Un-American”  and  publicly  pillory  and  pursue  all  those 
whose  views  do  not  conform  to  the  resultant  orthodoxy — 
then  these  fundamental  rights  will  have  been  seriously  un¬ 
dermined  and  a  disastrous  encroachment  made  upon  the 
organic  law  which  prescribes  them. 

We  earnestly  entreat  this  Court  to  avoid  such  a  result 
by  its  decision  here.  With  great  respect,  we  are  con¬ 
strained  to  point  out,  moreover,  that  it  will  not  be  avoided 
bv  a  mere  formal  observance  of  the  basic  guarantees  which 
lie  at  the  root  of  this  issue  or  by  nice  distinctions  which, 
in  effect,  invalidate  them.  The  constitutional  mandate 
which  should  determine  this  appeal  can  only  be  fulfilled  by 
a  reversal  of  these  convictions  and  a  direction  to  dismiss 
the  indictments. 


Respectfully  submitted, 

National  Lawyers  Guild, 
Robert  W.  Kenny,  President. 


Arthur  G.  Silverman, 
Belford  V.  Lawson,  Jr., 

Counsel. 
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United  States  of  America 

v. 

I*] D WARD  K.  BARSKY 
Jacob  Auslander 
Lyman  R.  Bradley 
Marjorie  Chodorov 
Howard  Fast 

Ernestina  G.  Fleischman 
Leyerett  Gleason 
Harry  M.  Justiz 
Mrs.  Samuel  Kamsley 
Ruth  Leider 
James  Lustig 
Manuel  Magana 
Louis  Miller 
Herman  Shumlin 
Charlotte  Stern 
Jesse  Tolmach 
Mrs.  Bobbie  Weinstein 

The  Grand  Jury  charges: 

Identity  of  Defendants 

The  defendants  named  in  this  indictment  were  all  mem¬ 
bers  of  the  governing  body — known  as  the  Executive 
Board — of  the  Joint  Anti-Fascist  Refugee  Committee,  an 
unincorporated  association  having  its  main  office  at  192 
Lexington  Avenue,  New  York,  X.  Y.  The  names  of  the 
defendants  are  as  follows: 

Edward  K.  Barsky 
Jacob  Auslander 
Lyman  R.  Bradley 
Marjorie  Chodorov 
Howard  Fast 
Ernestina  G.  Fleischman 


Criminal  XTo.  36S-i7 
Grand  Jury  Original 
Violation  IS  U.S.C.  SS  and 
2  U.S.C.  192 

(Conspiracy  to  commit  con¬ 
tempt,  and  contempt,  of 
House  of  Representatives 
Committee) 
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Leverett  Gleason 
Harry  M.  Justiz 
Mrs.  Samuel  Kamsley 
Ruth  Leider 
James  Lustig 
Manuel  Magana 
Louis  Miller 
Herman  Shumlin 
Charlotte  Stern 
Jesse  Tolmach 
Mrs.  Bobbie  Weinstein 

1660  Introduction 

Throughout  the  period  of  time  hereafter  jnen- 
tioned  in  this  indictment  the  Committee  on  Un: American 
Activities  of  the  House  of  Representatives  was  conducting 
the  investigation  authorized  by  the  Resolution  by  virtue 
of  which  the  Committee  existed,  that  is,  Resolution  II.  Res. 
No.  5  of  the  79th  Congress,  dated  January  3,  1945.  The 
nature  of  this  investigation  appears  from  that  Resolution. 
It  may  be  generally  described  as  an  investigation  into 
subversive  and  Un-American  propaganda  activities  in  the 
United  States  which  attack  the  principle  of  the  form  of 
government  guaranteed  by  the  Constitution  of  the  Uilited 
States.  The  Committee  on  Un-American  Activities  will  be 
referred  to  hereafter  in  this  indictment  as  the  Congres¬ 
sional  Committee.  The  investigation  just  described  iwill 
be  referred  to  as  the  matter  under  inquiry.  The  jjoint 
Anti-Fascist  Refugee  Committee  will  be  referred  to  as1  the 
association. 

During  the  period  mentioned,  the  Congressional  Cjom- 
mittee  was  seeking  to  obtain  access  to  records  of  the 
association  upon  the  matter  under  inquiry  and  in  particu¬ 
lar  issued,  among  others,  subpoenas  directed  to  each  of 
the  defendants  and  a  subpoena  directed  to  the  association 


i 
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by  name  requiring  the  production  before  the  Congressional 
Committee  on  April  4,  1946,  at  Washington,  D.  C.,  of  rec¬ 
ords  of  the  association  which  were  upon  the  matter  under 
inquiry. 


Charging  Part 

Throughout  the  period  beginning  about  October  1,  1945, 
and  continuing  to  a  date  several  days  after  April  4,  1946, 
in  the  District  of  Columbia  and  in  and  near  the  City  of 
New  York,  the  defendants  conspired  to  defraud  the  United 
States  and  to  commit  offenses  against  the  United 
1661  States  as  are  more  particularly  set  forth  in  para¬ 
graph  (a)  and  (b)  immediately  following. 

(a)  The  defrauding  of  the  United  States  was  to  con¬ 
sist  of  interfering  with  a  function  of  its  government;  that 
is,  preventing  the  Congressional  Committee  from  obtain¬ 
ing  access  to  records  of  the  association  which  wrere  upon 
the  matter  under  inquiry.  This  object  w’as  to  be  accom¬ 
plished  by  encouraging  Miss  Helen  R.  Bryan,  Executive 
Secretary  of  the  association,  in  refusing  to  produce  those 
records  before  the  Congressional  Committee  as  required 
by  subpoenas  issued  and  to  be  issued  by  authority  of  the 
House  of  Representatives ;  by  causing  the  custody  of  those 
records  to  remain  in  Miss  Bryan  instead  of  transferring 
tho  custody  to  another  who  wrould  produce  the  records 
before  the  Congressional  Committee,  as  the  defendants 
had  pow’er  to  do;  and  by  refusing  themselves  to  produce 
those  records  before  the  Congressional  Committee  as  re¬ 
quired  by  subpoenas  issued  and  to  be  issued  by  authority 
of  the  House  of  Representatives,  which  the  defendants  had 
pow'er  to  do. 

(b)  The  offenses  against  the  United  States  wrere  to 
consist  of  violations  of  Section  192  of  Title  2  of  the  United 
States  Code,  in  wilfully  making  default  of  subpoenas 
issued  by  authority  of  the  House  of  Representatives  and 


directed  to  and  served  upon  each  of  the  defendants  re¬ 
quiring  them  to  produce  records  of  the  association  upon 
the  matter  under  inquiry  before  the  Congressional!  Com¬ 
mittee,  and  to  cause  and  assist  Miss  Helen  R.  Bryajn  wil¬ 
fully  to  make  default  of  a  like  subpoena  directed  J:o  the 
association  by  name  and  served  upon  her. 

i 

Overt  Acts 

In  pursuance  of  the  conspiracy  charged  in  this  Indict¬ 
ment  and  to  effect  the  objects  thereof  the  defendants  did 
among  others,  the  following  overt  acts: 

1662  1.  In  about  February,  1946,  in  and  near  thk  City 

of  New  York,  the  defendants,  as  members  <jf  the 
Executive  Board  of  the  association,  held  a  meetiijig,  at 
which  some  were  physically  present  and  others  partici¬ 
pated  by  telephone. 

2.  On  April  4,  1946,  in  the  City  of  Washington  the 
defendants  appeared  before  the  Congressional  Committee 
and  each  and  all  of  them  intentionally  responded  to  in¬ 
quiries  put  to  them  as  witnesses  in  such  way  as  dot  to 
disclose  to  the  Congressional  Committee  whether  |  they 
would  or  would  not  allow  the  Congressional  Committee  to 
have  access  to  the  records  of  the  association. 

Second  Count: 

I 

I  a 

The  parts  of  the  first  count  of  this  indictment  entitled 
“Identity  of  Defendants”  and  “Introduction”  are  bt  ref¬ 
erence  incorporated  into  and  made  a  part  of  this  couiiit. 

Before  the  date  of  April  4,  1946,  by  authority  ojf  the 
House  of  Representatives  the  defendants  and  eacjh  of 
them  were  summoned  to  produce  before  the  Congressional 
Committee  on  April  4,  1946,  records  and  papers  upofi  the 
matter  under  inquiry,  that  is  to  say,  all  books,  ledgers, 
records  and  papers  relating  to  the  receipt  and  disbjurse- 


ment  of  money  by  or  on  account  of  tlie  Joint  Anti-Fascist 
Refugee  Committee  or  any  subsidiary  or  subcommittee 
thereof,  together  with  all  correspondence  and  memoranda 
of  communications  by  any  means  whatsoever  with  persons 
in  foreign  countries  for  the  period  from  January  1,  1945, 
to  March  29,  1946. 


In  response  to  these  subpoenas  each  and  all  of  the  de¬ 
fendants  appeared  before  the  Congressional  Committee  in 
the  City  of  Washington,  District  of  Columbia,  on  April  4, 
1946,  but  failed  to  produce  the  records  called  for  in 
1663  the  subpoenas,  as  they  had  power  to  do,  and  there¬ 
by  wilfully  made  default. 

•  * 


George  Morris  Fay, 

Attorney  of  the  United 
States  in  and  for  the 
District  of  Columbia. 


A  TRUE  BILL: 

Helen  M.  Hoffman 
Foreman 

•  m  *  m 


1664  United  States 

vs. 

Edward  K.  Barsky 


Criminal  Xo.  36S-47 
Indicted  for 

Yio.  Sec.  SS,  Title  IS,  U.  S.  Code 
Yio.  Sec.  192,  Title  IS,  U.  S.  Code 


Come  as  well  the  Attorney  of  the  United  Stages,  as  the 
defendant  in  proper  person,  according  to  his  recognizance, 
and  by  his  attorney,  O.  John  Rogge,  Esquire;  whereupon 
the  defendant  being  arraigned  upon  the  indictment,  the 
reading  whereof  he  specifically  waives,  pleads  not  guilty 
thereto,  and  for  trial  puts  himself  upon  the  country  and 
the  Attorney  of  the  LTnited  States  doth  the  like. 


1665  United  States  Criminal  No.  36S-47 

vs.  Indicted  for 

Jacob  Auslander  Vio.  Sec.  SS,  Title  IS,  U.  S.  Code 

.  Vio.  Sec.  192,  Title  IS,  U.  S.  Code 

i 

Come  as  well  the  Attorney  of  the  United  States,  as  the 

defendant  in  proper  person,  according  to  his  recognizj 

and  by  his  attorney,  0.  John  Rogge,  Esquire;  wherejipon 

the  defendant  being  arraigned  upon  the  indictment]  the 

reading  whereof  he  specifically  waives,  pleads  not  guilty 

thereto,  and  for  trial  puts  himself  upon  the  country  and 

the  Attorney  of  the  United  States  dotli  the  like. 

*  *  *  * 

1666  United  States  Criminal  No.  36S-47  ! 

vs.  Indicted  for 

Lyman  R.  Bradley  Vio.  Sec.  SS,  Title  IS,  U.  S.  Ccide 

.  Vio.  Sec.  192,  Title  IS,  U.  S.  Code 

j 

Come  as  well  the  Attorney  of  the  United  States,  as  the 
defendant  in  proper  person,  according  to  his  recognizance, 
and  by  his  attorney,  O.  John  Rogge,  Esquire;  whereupon 
the  defendant  being  arraigned  upon  the  indictment,  the 
reading  whereof  he  specifically  waives,  pleads  not  guilty 
thereto,  and  for  trial  puts  himself  upon  the  country  and 

the  Attorney  of  the  United  States  doth  the  like. 

*  #  #  # 

1667  United  States  Criminal  No.  36S-47 

vs.  Indicted  for 

Marjorie  Chodorov  Vio.  Sec.  88,  Title  18,  U.  S.  Code 

.  Vio.  Sec.  192,  Title  18,  U.  S.  (jlode 

Come  as  well  the  Attorney  of  the  United  States,  as  the 
defendant  in  proper  person,  according  to  her  recognizance, 
and  by  her  attorney,  O.  John  Rogge,  Esquire;  whereupon 
the  defendant  being  arraigned  upon  the  indictment,  the 
reading  whereof  she  specifically  waives,  pleads  not  giiilty 
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thereto,  and  for  trial  puts  herself  upon  the  country  and 

the  Attorney  of  the  United  States  doth  the  like. 

*  *  #  * 


1668  United  States 

vs. 

Howard  Fast 


Criminal  No.  368-47 
Indicted  for 

Yio.  Sec.  SS,  Title  IS,  U.  S.  Code 
Yio.  Sec.  192,  Title  IS,  U.  S.  Code 


Come  as  well  the  Attorney  of  the  United  States,  as  the 
defendant  in  proper  person,  according  to  his  recognizance, 
and  by  his  attorney,  0.  John  Rogge,  Esquire;  whereupon 
the  defendant  being  arraigned  upon  the  indictment,  the 
reading  whereof  he  specifically  waives,  pleads  not  guilty 
thereto,  and  for  trial  puts  himself  upon  the  country  and 

the  Attorney  of  the  United  States  doth  the  like. 

*  #  *  * 


1669  United  States 
vs. 

Harry  M.  Justiz 


Criminal  No.  36S-47 
Indicted  for 

Yio.  Sec.  S8,  Title  IS,  U.  S.  Code 
Yio.  Sec.  192,  Title  IS,  U.  S.  Code 


Come  as  well  the  Attorney  of  the  United  States,  as  the 
defendant  in  proper  person,  according  to  his  recognizance, 
and  by  his  attorney,  0.  John  Rogge,  Esquire;  whereupon 
the  defendant  being  arraigned  upon  the  indictment,  the 
reading  whereof  he  specifically  waives,  pleads  not  guilty 
thereto,  and  for  trial  puts  himself  upon  the  country  and 

the  Attorney  of  the  United  States  doth  the  like. 

•  •  •  • 


1670  United  States 
vs. 

Ruth  Leider 


Criminal  No.  368-47 
Indicted  for 

Yio.  Sec.  88,  Title  18,  U.  S.  Code 
Yio.  Sec.  192,  Title  IS,  U.  S.  Code 


Come  as  well  the  Attorney  of  the  United  States,  as  the 
defendant  in  proper  person,  according  to  her  recognizance, 
and  by  her  attorney,  0.  John  Rogge,  Esquire;  whereupon 
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the  defendant  being  arraigned  upon  the  indictment;  the 
reading  whereof  she  specifically  waives,  pleads  not  guilty 
thereto,  and  for  trial  puts  herself  upon  the  country  and 
the  Attorney  of  the  United  States  doth  the  like. 


1671  United  States  Criminal  No.  368-47 
vs.  Indicted  for 

James  Lustig  Yio.  Sec.  88,  Title  IS,  U.  S.  Ccfde 

.  Yio.  Sec.  192,  Title  18,  U.  S.  Code 

Come  as  well  the  Attorney  of  the  United  States,  as  the 
defendant  in  proper  person,  according  to  his  recognizance, 
and  by  his  attorney,  0.  John  Rogge,  Esquire;  whereupon 
the  defendant  being  arraigned  upon  the  indictment,  the 
thereto,  and  for  trial  puts  himself  upon  the  country  and 
thereto,  and  for  trial  puts  himself  upon  the  country  and 
the  Attorney  of  the  United  States  doth  the  like. 


James  Lustig 


Criminal  No.  368-47 
1672  United  States  Indicted  for 

vs.  Yio.  Sec.  88,  Title  IS,  U.  S.  Co^le 

Manuel  Magana  ,  Yio.  Sec.  192,  Title  18,  U.  S.  Code 
Come  as  wrell  the  Attorney  of  the  United  States,  as  the 
defendant  in  proper  person,  according  to  his  recognizance, 
and  by  his  attorney,  0.  John  Rogge,  Esquire;  wherenjpon 
the  defendant  being  arraigned  upon  the  indictment,  the 
reading  whereof  he  specifically  waives,  pleads  not  gfiilty 
thereto,  and  for  trial  puts  himself  upon  the  country  jand 
the  Attorney  of  the  United  States  doth  the  like. 


Criminal  No.  368-47 
1673  United  States  Indicted  for 

vs.  '  Vio.  Sec.  88,  Title  18,  U,  S.  Code 

Louis  Millek  I  Vio.  Sec.  192,  Title  18,  U.  S.  Code 

Come  as  well  the  Attorney  of  the  United  States,  as  the 
defendant  in  proper  person,  according  to  his  recognizance, 
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and  by  his  attorney,  0.  John  Rogge,  Esquire;  whereupon 
the  defendant  being  arraigned  upon  the  indictment,  the 
reading  whereof  he  specifically  waives,  pleads  not  guilty 
thereto,  and  for  trial  puts  himself  upon  the  country  and 

the  Attorney  of  the  United  States  doth  the  like. 

♦  #  #  * 


1674:  United  States 
vs. 

Charlotte  Stern 


Criminal  No.  36S-47 
Indicted  for 

Yio.  Sec.  88,  Title  18,  U.  S.  Code 
Yio.  Sec.  192,  Title  IS,  U.  S.  Code 


Come  as  well  the  Attorney  of  the  United  States,  as  the 
defendant  in  proper  person,  according  to  her  recognizance, 
and  by  her  attorney,  0.  John  Rogge,  Esquire;  whereupon 
the  defendant  being  arraigned  upon  the  indictment,  the 
reading  whereof  she  specifically  waives,  pleads  not  guilty 
thereto,  and  for  trial  puts  herself  upon  the  country  and 

the  Attorney  of  the  United  States  doth  the  like. 

•  •  *  # 


1675  Request  for  a  Bill  of  Particulars 

Sir: 

Please  take  notice  that  upon  the  affidavit  of  0.  John 
Rogge,  Esquire,  duly  verified  the  19th  day  of  April,  1947, 
upon  the  indictment  found  against  the  defendants  and 
upon  all  the  proceedings  heretofore  had  herein,  a  motion 
will  be  made  at  a  term  of  this  Court  held  at  the  United 
States  District  Courthouse  in  Washington,  D.  C.,  on  the 
25th  day  of  April,  1947,  at  the  opening  of  Court  on  that 
day,  or  as  soon  thereafter  as  counsel  can  be  heard,  for 
an  order  directing  the  United  States  District  Attorney  to 
serve  and  file  a  Bill  of  Particulars  of  the  above-described 
indictment  setting  forth  the  following: 

With  respect  to  each  and  every  defendant  named  above 
on  the  First  Count  of  the  Indictment,  other  than  Ernestina 
G.  Fleischman: 
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1676  1.  When  and  where  was  the  alleged  conspiracy 
to  defraud  the  United  States  initiated  and  when 

and  where  did  each  of  the  defendants  join  in  such  alleged 
conspiracy. 

II.  When  and  where  was  the  alleged  conspiracy  to 
commit  offenses  against  the  United  States  initiated  |and 
when  and  where  did  each  of  the  defendants  join  in  such 
alleged  conspiracy. 

i 

III.  What  are  the  acts  or  actions  charged  of  eacl)  of 
the  defendants  which  allegedly  constitute  the  encouraging 
of  Helen  Bryan  to  refuse  to  produce  the  records  referred 
to  in  Charging  Part  (a)  of  the  Indictment,  and  the  d^ites 
of  the  commission  of  said  acts  or  actions. 

i 

IV.  Of  what  acts  or  actions  did  the  alleged  wilful 'de- 
fault  of  each  of  the  defendants  consist  as  charged  in 
Charging  Part  (b)  of  the  Indictment. 

V.  Of  what  acts  or  actions  did  the  alleged  wilful  default 
of  Helen  Bryan  consist  as  charged  in  Charging  Part  (b) 
of  the  Indictment. 

VI.  What  are  the  acts  or  actions  charged  of  eachj  of 
the  defendants  which  constituted  the  causing  and  assist¬ 
ing  of  Helen  Bryan  to  wilfully  default  in  the  production 
of  said  documents,  and  the  dates  of  commission  of  sa|ne. 

VII.  What  are  the  other  overt  acts  referred  to  in  the 
first  paragraph  of  the  Indictment  under  “Overt  Acts” 
which  the  defendants  allegedly  participated  in  and  the  date 
and  place  of  the  commission  of  such  of  said  alleged  ovtert 
acts. 

VIII.  How  did  the  records  referred  to  in  the  Indict¬ 
ment  bear  upon  the  matter  under  inquiry  referred  to  in 

the  said  Indictment. 

1677  IX.  What  is  the  basis  for  the  charge  with  regard 
to  each  of  the  defendants  that  they  had  power  to 
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produce  the  records  as  alleged  in  the  last  line  of  Part  (a) 
of  the  Charging  Part  of  the  Indictment. 

On  the  Second  Count  of  the  Indictment: 

X.  Of  what  acts  or  actions  did  the  alleged  wilful  de¬ 
fault  of  each  of  the  defendants  consist  as  charged  in  the 
said  Indictment. 

XI.  What  is  the  basis  for  the  charge  with  regard  to 
each  of  the  defendants  that  they  had  power  to  produce 
the  records  as  alleged  in  the  last  line  of  the  said  Second 
Count  of  the  Indictment. 

And  for  such  other  and  further  relief  as  to  the  Court 
may  seem  just  and  proper. 

Dated:  April  19,  1947. 

Yours,  etc. 

0.  John  Rogge 
160  Broadway 
New  York  7,  N.  Y. 

WO  2-1437 

Wolf,  Popper,  Ross  &  Wolf 
By  Benedict  Wolf 
160  Broadway 
New  York  7,  N.  Y. 

WO  2-1437 

Attorneys  for  Petitioners 

to:  Hon.  George  Morris  Fay 

United  States  District  Attorney 
District  of  Columbia 


1678  Affidavit  in  Support  of  Request  for  Bill  of 

Particulars 

State  of  New  York  | 

County  of  New  York  (  ss* 


i 

I 


0.  J ohn  Rogge,  being  duly  sworn  deposes  and  says : 

*1 

1.  That  he  is  one  of  the  attorneys  for  all  of  the  defend¬ 
ants  named  in  the  above  bill  of  indictment,  except  jErnes- 
tina  G.  Fleischman. 

2.  That  yor  deponent  makes  this  affidavit  since  he  has 
consulted  and  conferred  with  the  said  defendants,  jexcept 
Ernestina  G.  Fleischman,  with  respect  to  the  charges  in 
the  bill  of  indictment  and  is  apprised  of  the  information 
possessed  by  said  defendants  with  respect  to  the  charges 
in  said  indictment. 

3.  That  this  application  is  made  in  good  faith  fbr  the 
purpose  of  informing  the  said  defendants  of  the  particular 
offenses  upon  which  they  stand  charged  and  to  j  which 

they  must  answer. 

1679  4.  That  the  defendants  cannot  properly  alnswer 

the  charges  set  forth  in  said  indictment  without  the 
additional  information  asked  for  in  said  request  for  a  bill 
of  particulars.  j 

5.  That  the  indictment  is  so  vague  and  general  that 
the  said  defendants  cannot  properly  prepare  their  defense 
without  further  specifications  asked  for  in  said  request  for 
a  bill  of  particulars. 

0.  John  RcJgge 

Sworn  to  before  me  this  19th  dav  of  April,  1947. 

Ida  K.  Ellenbogen 
Notary  Public,  State  of  New  York 
Residing  in  Bronx  County 
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Bronx  Co.  Clks.  No.  3S,  Keg.  No.  S3-E-S 
N.  Y.  Co.  Clks.  No.  224,  Reg.  No.  229-E-S 
Kings  Co.  Clks.  No.  71,  Keg.  No.  155-E-S 
Commission  Expires  March  30,  194S 


1080  Opinion 

Indictment  for  conspiracy  to  encourage  defendant 
Helen  K.  Bryan  to  refuse  to  produce  records  subpoenaed 
by  the  House  Committee  on  Un-American  Activities  in 
violation  of  United  States  Code,  title  2,  section  192;  and 
for  willful  default  in  failing  to  produce  subpoenaed  rec¬ 
ords.  On  motion  of  defendants  for  bill  of  particulr 
Motion  denied. 

0.  John  Rogge,  Esq.,  Washington,  D.  C.,  for  defendants 
for  the  motion. 

George  Morris  Fay,  Esq.,  United  States  Attorney,  and 
Charles  B.  Murray,  Esq.,  Assistant  United  States  Attor¬ 
ney,  opposed. 

In  this  case  the  first  count  of  the  indictment  charges  the 
defendants  with  conspiracy  to  defraud  the  United  States 
and  to  prevent  the  House  Committee  on  Un-American 
Activities  from  obtaining  access  to  records  of  an  associa¬ 
tion  known  as  the  Joint  Anti-Fascist  Refugee  Committee. 
The  first  count  of  the  indictment  alleges  that  the  House 
Committee  on  Un-American  Activities  was  conducting  an 
investigation  into  subversive  or  un-American  propaganda 
activities  in  the  United  States.  It  further  avers 
1G81  that  the  Committee  issued  subpoenas  directed  to 
each  of  the  defendants  as  well  as  to  the  association 
by  name,  requiring  the  production  of  certain  records  be¬ 
fore  the  Committee  on  April  4,  1946.  The  indictment  then 
charges  that  throughout  the  period  commencing  on  October 
1,  1945,  and  continuing  for  several  days  after  April  4, 
1946,  the  defendants  conspired  to  encourage  Helen  R. 
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Bryan,  executive  secretary  of  the  association,  to  refujse  to 
produce  the  records  required  by  the  Congressional  Com¬ 
mittee  and  to  cause  the  custody  of  these  records  to  retmain 
in  Helen  Bryan  by  refusing  to  produce  them  as  required 
by  the  subpoenas.  It  is  further  charged  that  the  defend¬ 
ants  conspired  to  violate  Section  192  of  Title  2  oi‘  the 
United  States  Code  by  wilfully  making  default  in  failing 
to  respond  to  subpoenas  issued  by  the  Congressional  com¬ 
mittee.  Then,  two  overt  acts  are  alleged  as  steps  in  carry¬ 
ing  out  the  conspiracy. 

There  is  no  doubt  that  the  indictment  sets  forth  a  specific 
conspiracy.  The  defendants  now  move  for  a  bill  of  par¬ 
ticulars  containing  a  statement  of  the  dates  when  and 
places  where  the  conspiracy  was  initiated  and  the  qates 
and  places  at  which  each  of  the  defendants  joinedj  the 
conspiracy.  The  Court  is  of  the  opinion  that  this  informa¬ 
tion  should  not  be  required  to  be  furnished  by  the  pov- 
ernment.  It  is  well  known  that  in  charges  of  conspiracy 
it  is  freqeuntlv  impossible  to  fix  in  advance  the  exact  date 
or  the  specific  place  at  which  the  defendants  gathered  to¬ 
gether  and  formed  the  conspiracy  or  at  which  any  particu¬ 
lar  defendant  joined  the  conspiracy.  The  defendants  are 
charged  with  entering  into  a  conspiracy.  In  other  words, 
they  are  charged  with  agreeing  to  commit  these  offenses, 
because  a  conspiracy,  in  essence,  is  an  agreement  to  dt>  an 
unlawful  act.  It  seems  to  the  court  that  the  indictijnent 
contains  sufficient  information  to  apprise  the|  de- 
1682  fendants  of  the  charge  they  are  called  upo^i  to 
meet  and  that  it  furnishes  sufficient  data  to  enable 
them  to  prepare  for  trial. 

The  court  is  of  the  opinion  that  the  other  requests  are 
equally  without  foundation.  Paragraph  No.  3  of  the  mo¬ 
tion  seeks  information  as  to  the  acts  or  actions  charged 
in  respect  to  each  of  the  defendants  which  allegedly  con¬ 
stitute  the  encouraging  of  the  defendant  Helen  Bryaii  to 
refuse  to  produce  records.  This  request  overlooks  i  the 
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fact  that  the  defendants  are  not  charged  with  the  sub¬ 
stantive  offense  but  with  a  conspiracy  to  encourage  Helen 
Bryan  to  violate  the  law.  It  may  well  be  that  they  never 
did  encourage  her;  but  a  mere  agreement  to  do  so  consti¬ 
tutes  conspiracy  if  it  is  followed  by  an  overt  act  to  carry 
the  conspiracy  into  effect.  These  considerations  are 
equally  applicable  to  paragraph  No.  6  of  the  motion. 

Paragraphs  Nos.  4  and  5  of  the  motion  seek  information 
as  to  the  acts  or  actions  of  which  the  wilful  default  of  the 
defendants  consisted.  Again,  it  should  be  borne  in  mind 
that  the  defendants,  in  count  1  of  the  indictment,  are 
charged  with  conspiring  to  default  and  not  with  the  affirm¬ 
ative  act.  In  other  words,  they  are  charged  with  an  agree¬ 
ment  wilfully  to  default  in  failing  to  respond  to  the  sub¬ 
poenas.  It  is  alleged  in  the  indictment  that  subpoenas 
were  issued  by  the  Committee  returnable  on  a  specific 
date  and  at  a  specific  place.  An  allegation  that  the  de¬ 
fendants  conspired  to  cause  a  default  to  be  made  in  re¬ 
sponding  to  the  subpoenas  seems  to  the  court  to  furnish 
to  the  defendants  sufficient  information  to  enable  them  to 
prepare  for  trial  on  the  charge  set  forth  in  count  1  of  the 
indictment. 

The  second  count  of  the  indictment  alleges  a  substantive 
offense,  namely,  wilful  failure  to  produce  records  on 
1683  the  specific  date.  It  seems  to  the  Court  that  these 
averments  apprise  the  defendants  in  sufficient  detail 
of  the  charge  on  which  they  are  to  be  tried.  Wilfulness 
is  a  state  of  mind.  As  this  Court  ruled  at  the  trial  of 
United  States  v.  Fields,  the  word  “wilful”  as  used  in 
Section  192  of  Title  2  of  the  United  States  Code  means 
“deliberate  and  intentional”  and  not  inadvertent  or  acci¬ 
dental.  Particulars  of  wilfulness  cannot  be  furnished. 

Finally,  we  reach  paragraphs  Nos.  8,  9  and  11  of  the 
motion.  These  reqests  seem  to  the  court  to  call  for  argu¬ 
mentative  matter  rather  than  for  statements  of  fact. 


In  the  light  of  the  foregoing  considerations,  the  motion 
for  a  bill  of  particulars  is  denied. 

Alexander  Holtzoff 
Associate  Justice 


April  25,  1947. 


1684  Defendants’  Motion  to  Dismiss  Indictment 

The  defendants,  except  Ernestina  G.  Fleischman, 
move  that  the  indictment  be  dismissed  or  that  particular 
counts  thereof  be  stricken  on  the  following  grounds: 

1.  The  indictment  does  not  state  an  offense  against]  the 
United  States  if  House  Resolution  #5,  79th  Congijess, 
establishing  the  Committee  is  unconstitutional. 


2.  The  indictment  does  not  state  an  offense  against  the 
United  States  since  the  House  Resolution  is  unconstitu¬ 
tional  in  that  it  violates  Article  I,  Section  1;  Article  I, 
Section  8,  Paragraph  18;  and  the  Ninth  and  Tenth  Amend¬ 
ments  of  the  United  States  Constitution. 

3.  The  indictment  does  not  state  an  offense  aga{nst 
the  United  States  in  that  the  aforementioned  House  Reso¬ 
lution,  which  is  enforceable  by  the  penal  sanctions  Con¬ 
tained  in  Section  192  of  Title  2  of  the  United  States  Code, 

l 

does  not  provide  the  ascertainable  standard  of  guilt  re¬ 
quired  by  the  Fifth  and  Sixth  Amendments  of  the  Unijted 
States  Constitution. 

4.  The  indictment  does  not  state  an  offense 
1685  against  the  United  States  since  the  House  Resolu¬ 
tion  “is  so  vague  and  indefinite  as  to  permit  the 
punishment  of  the  fair  use”  of  freedom  of  expression  and 
therefore  violates  the  First  Amendment  to  the  Constitu¬ 
tion  of  the  United  States. 

5.  The  indictment  does  not  state  an  offense  against  the 
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United  States  since  the  investigation  authorized  by  the 
aforesaid  Resolution  contemplates  legislation  which  would 
be  unconstitutional  under  the  First  Amendment  of  the 
United  States  Constitution  and  the  Resolution  is  therefore 
unconstitutional  under  Article  I,  Section  1;  Article  I,  Sec¬ 
tion  8,  Paragraph  18;  and  the  Ninth  and  Tenth  Amend¬ 
ments  of  the  United  States  Constitution. 

6.  The  indictment  does  not  state  an  offense  against  the 
United  States  since  the  aforesaid  Resolution  violates  the 
Fifth  Amendment  of  the  United  States  Constitution  in 
that  the  Committee  has  so  administered  the  Resolution  “as 
practically  to  make  unjust  and  illegal  discrimination  be¬ 
tween  persons.” 

7.  The  indictment  fails  to  charge  an  offense  against 
the  United  States  since  no  default  of  subpoenas  served  or 
to  be  served  took  place ;  the  printed  and  written  document 
which  was  served  on  the  defendants  and  which  purported 
to  be  a  subpoena  duces  tecum  was  in  fact  a  direction  to 
the  Sergeant  at  Arms  or  his  special  messenger  requiring 
him  to  summon  each  of  the  defendants  and  this  written 
and  printed  document  was  served  in  lieu  of  a  valid  sub¬ 
poena. 

8.  The  first  count  of  the  indictment  fails  to  charge  an 
offense  against  the  United  States  in  that  no  conspiracy  to 
defraud  is  therein  stated. 

9.  The  indictment  fails  to  state  an  offense  against  the 
United  States  since  it  is  clear  from  the  face  of  the 

1686  indictment  that  the  alleged  subpoenas  duces  tecum 
served  on  defendants  were  invalid  because  the  de¬ 
fendants  did  not  have  custody  or  control  of  the  documents 
demanded. 

10.  The  first  count  of  the  indictment  fails  to  charge  an 
offense  against  the  Government  since  the  overt  act  neces- 
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sary  to  establish  jurisdiction  in  the  District  of  Columbia 
is  defective. 

11.  The  second  count  of  the  indictment  does  not  charge 
an  offense  against  the  United  States  in  that  the  alleged 
subpoenas  duces  tecuin  served  on  the  defendants  by  t^ieir 
terms  constituted  an  unreasonable  search  and  seizure  land 

i 

were  invalid  under  the  Fourth  Amendment. 


AND  for  such  other  and  further  relief  as  to  the  Court 
may  seem  just  and  proper. 


Dated :  May  3, 1947 

| 

0.  John  Rogge 
160  Broadway 
New  York  7,  N.  Y. 

WO  2-1437 

Wolf,  Popper,  Ross  &  Wolf 
By  Benedict  Wolf 
160  Broadway 
New  York  7,  N.  Y. 

WO  2-1437  j 

Attorneys  for  Petitioners 

(The  opinion  of  Holtzoff  J.  on  motion  to  dismiss  being 
a  supplemental  record  is  printed  at  p.  614  infra ) 


1687  Motion  for  Transfer  From  the  District  of  Columbia 

I 

1.  The  defendants,  except  Ernestina  G.  Fleideh- 
man,  move,  under  Rule  21(a)  of  the  Federal  Rules  of 
Criminal  Procedure,  and  upon  the  basis  of  the  facts  set 
forth  in  the  annexed  affidavit  of  Dr.  Edward  K.  Barsfcy, 
for  a  transfer  of  this  case  as  to  all  defendants  to  another 
District,  for  the  reason  that  there  exists  in  the  District 
of  Columbia  where  this  prosecution  is  pending  a  prejudice 
so  great  against  the  defendants  that  they  cannot  obtain 
a  fair  and  impartial  trial  in  the  District  of  Columbia. 

i 

j 

i 
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2.  The  defendants,  except  Ernestina  G.  Fleischman, 
move,  under  Rule  21(b)  of  the  Federal  Rules  of  Criminal 
Procedure,  and  upon  the  basis  of  the  facts  alleged  in  the 
annexed  affidavit  of  Dr.  Edward  K.  Barsky,  for  a  transfer 
of  this  proceeding  from  the  District  of  Columbia  to  the 
other  District  in  which  the  indictment  alleges  the  defend¬ 
ants  conspired,  and  in  which  the  indictment  alleges  that 
the  first  of  the  two  overt  acts  set  forth  took  place,  namely, 
to  that  district  which  comprises  the  area  described  in  the 
indictment  as  being  “in  and  near  the  City  of  New  York.” 

3.  And  for  such  other  and  proper  relief  as  to  the  Court 
may  seem  just  and  proper. 

0.  John  Rogge 
Benedict  Wolf 
902  20th  Street,  N.  W. 
Washington  6,  D.  C. 
Telephone :  REpublic  8165 
160  Broadway 
New  York  7,  N.  Y. 

WO  2-1437 

Dated:  June  13,  1947 

•  •  •  • 
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United  States  of  America 
District  of  Columbia 


Edward  Iv.  Barsky,  being  first  duly  sworn,  deposes  and 
says : 


1.  That  he  is  one  of  the  defendants  in  the  above  entitled 
case. 


A  press  campaign  has  been  carried  on  during  the  last 
week  in  connection  with  this  case  which  has  inevitably  re¬ 
sulted  in  the  creation  of  so  great  a  prejudice  and  bias 
against  the  defendants  on  the  part  of  the  residents  of  the 
District  of  Columbia  that  it  must  have  affected  and  carried 
over  to  prosepective  jurors  whether  they  themselves  actu- 
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ally  read  the  newspaper  accounts,  thus  making  it  impos¬ 
sible  for  defendants  to  obtain  a  fair  and  impartial  trial  in 
the  District  of  Columbia. 

2.  The  impression  has  been  created  by  this  press!  cam¬ 
paign  that  there  is  a  vast  scheme  afoot  involving  various 
unrelated  cases  in  all  of  which  there  is  an  attempt  to  delay 
trials  for  some  unstated  reason  until  some  time  iji  the 
future,  whereas  the  truth  is  that  the  defendants  in 
1689  this  case  are  nowT  ready  for  trial  and  their  onljy  de¬ 
mand  throughout  this  case  has  been  a  prdmpt, 
speedy,  fair  and  impartial  trial. 

Specific  examples  as  to  the  way  this  press  campaign  has 
been  carried  out  and  has  directly  affected  the  defendants 
herein  are:  | 

i 

The  linking  up  by  most  newspaper  accounts  of  th;e  in¬ 
stant  case  with  that  of  another  case  in  which  the  defendant 
was  found  guilty  of  a  charge  of  contempt  againstj  the 
House  Un-American  Activities  Committee  a  charge  \fhich 
also  faces  the  defendants  in  the  instant  case,  thus  inevitably 
creating  in  the  minds  of  readers  a  link  between  these  two 
entirely  unrelated  cases.  Highly  prejudicial  headlines, 
having  nothing  to  do  with  the  instant  case  have  been  placed 
over  newspaper  accounts  which  dealt  with  the 
in  this  case. 

The  papers  yesterday  and  this  morning  carried  accounts 
of  a  threat  of  a  bombing  against  the  Chairman  and  a 
prominent  member  of  the  House  Un-American  Activities 
Committee,  the  Committee  which  initiated  this  proceeding 
against  the  instant  defendant. 

The  prime  example  of  the  press  campaign  to  whi^h  I 
have  referred  is  the  article  on  the  first  and  second  p^ges 
of  this  morning’s  issue  of  Washington  Times  Heijald, 
which  I  have  attached  hereto  and  which  contains  sjuch 
statements  as  that  a  sum  of  One  Hundred  Thousand  Dol- 
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lars  was  being  offered  to  secure  delay  in  various  cases 
until  October,  cases  which  have  been  linked  up  by  the 
newspaper  accounts  and  by  the  article  just  referred  to 
with  the  instant  case. 

It  should  be  noted  that  this  newspaper  article  contains 
statements  by  the  Honorable  George  Morris  Fay,  United 
States  District  Attorney  for  the  District  of  Columbia, 
which  the  Washington  Times  Herald  was  able  to  use  so  as 
unfairly,  unjustifiedly  and  improperly  to  link  the 
1690  Joint  Anti-Fascist  Refugee  Committee,  of  which  I 
and  the  other  defendants  are  Executive  Board  mem¬ 
bers,  with  these  other  cases  in  connection  with  which  the 
newspapers  have  whipped  up  a  “witch  hunt”. 

The  issue  of  the  paper  containing  this  newspaper  article 
was  obviously  designed  and.  calculated  to  come  out  on  the 
very  day  when  the  instant  case  was  again  to  come  on  for 
a  trial  and  for  the  selection  of  a  jury. 

It  is  important  to  realize  that  the  daily  circulation  of 
the  Washington  Times  Herald  is,  according  to  the  Editor 
and  Publishers  Year  Book  for  1947,  a  total  of  262,216,  the 
largest  morning  newspaper  in  the  District  of  Columbia. 

1  also  wish  to  call  to  the  Court’s  attention  the  juxtaposi¬ 
tion  of  headline  paragraphs  in  the  article  to  which  I  have 
referred,  as  it  is  set  forth  in  the  attached  Exhibit,  Labeled 
Exhibit  A,  wherein  toward  the  end  of  the  article  there  is 
an  implication  that  Judge  Holtzoff  was  criticizing  defense 
attorneys  in  the  instant  case,  when  actually  Judge  Holtzoff 
reference  was  to  the  attorneys  in  a  different  case. 

Also  I  call  attention  to  headline  dealing  with  “Reds 
offer  One  Hundred  Thousand  Dollars  to  stall  Eisler 
Trial”,  and  the  first  news  item  under  the  headline,  dealing 
with  the  instant  case,  which  is  set  forth  on  page  one  of  the 


attached  first  page  of  the  Washington  Times  Herald  which 
I  have  marked  Exhibit  B. 


Edward  K.  BarsJky 

Subscribed  and  sworn  to  before  me  this  13th  day  of 
June,  1947. 


Charles  E.  Stewart.,  Clerk. 

By  Lewis  E.  Boroughe,  Deputy  Clerk 

•  m  m  # 
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Memorandum  Opinion 


Two  objections  were  interposed  by  counsel  fof  the 
defendants  to  the  admission  in  evidence  of  certain  exhibits 
offered  by  the  Government  covering  hearings  beforej  the 
Committee  on  Un-American  Activities  of  the  Housj*  of 
Representatives:  (1)  that  proper  foundation  has  not  teen 
laid  as  to  the  accuracy  and  proof  of  the  records;  and1  (2) 
that  28  U.S.C.  634  prohibits  the  admission  in  evidenc^  of 
the  exhibits  in  question. 

As  to  the  first  objection,  the  Court  holds  that  the  (gov¬ 
ernment  has  laid  an  adequate  foundation  so  far  as  the 
accuracy  of  the  exhibits  is  concerned.  This  objectiop  is 
therefore  overruled. 


A  more  difficult  question  is  posed  by  the  second  objec¬ 
tion.  The  Court  has  listened  with  interest  to  the  lengthy 
arguments  of  counsel  for  the  defendants  and  for  the  (gov¬ 
ernment.  Many  authorities  have  been  cited  by  each  side, 
but  there  has  been  limited  judicial  determination  with  (ref¬ 
erence  to  the  specific  section  under  consideration.  It  is 
therefore  incumbent  upon  the  Court  to  view  §  634  in  the 
light  of  its  legislative  history,  the  purposes  of  the  whole 
statute  of  which  it  is  a  part,  and  judicial  interpretations 
of  similar  immunity  provisions. 

As  disclosed  by  the  record,  the  original  statute  relating 
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to  the  matter  of  testimony  before  Congressional  commit¬ 
tees,  the  right  to  compel  testimony,  and  the  immunity  from 
self-incrimination  granted  to  persons  so  compelled 
1692  to  testify,  has  passed  through  several  stages.  . 

Congress  first  dealt  with  the  subject  in  1857  (11 
Stat.  355),  amending  the  act  in  1S62  (12  Stat.  333),  and 
again  in  1938  (52  Stat.  942). 

The  history  shows  that  this  legislation  stemmed  from 
the  need  of  the  Congress  not  only  to  obtain  voluntary  testi¬ 
mony,  but  to  be  enabled  to  compel  the  attendance  of  wit¬ 
nesses,  the  giving  of  testimony,  and  the  production  of 
documents  pertinent  to  matters  under  inquiry,  without 
infringement  upon  the  Constitutional  prohibition  against 
requiring  a  witness  to  incriminate  himself. 

To  provide  the  necessary  authority,  the  Congress  en¬ 
acted  the  Act  of  January  24,  1857,  “more  effectually  to 
enforce  the  Attendance  of  Witnesses  on  the  Summons  of 
either  House  of  Congress,  and  to  compel  them  to  discover 
Testimony.”  The  provision  of  that  Act  dealing  with  the 
protection  of  a  witness  from  prosecution  was  apparently 
added  as  a  precautionary  safeguard,  specifically  immuniz¬ 
ing  witnesses  from  criminal  prosecution  based  upon  facts 
which  they  might  be  compelled  to  disclose,  as  an  offset  to 
the  denial  of  their  right  to  refuse  to  give  self-incriminat¬ 
ing  testimonv.  As  shown  bv  the  debate  on  the  1S62 
amendment,  the  1S57  statute  granted  immunity  in  such 
broad  terms  that  persons  who  had  committed  grave  crimes 
against  the  government  welcomed  the  opportunity  to  ap¬ 
pear  before  an  investigating  committee  and  make  general 
disclosures,  thereby  immunizing  themselves  against  future 
criminal  prosecution.  (See  the  debate  on  H.R.  219,  37th 
Congress,  2nd  Session,  Globe,  pp.  428-431.)  Congress  ap¬ 
parently  intended  the  1S62  act  to  close  this  loophole  and  to 
amend  the  immunity  provision  to  prohibit  only  forced  self¬ 
incrimination. 


Section  634  of  Title  2S  is  but  a  part  of  the  Act  of  June 
22,  1938,  which  reenacted  in  different  form,  but  with  slight 
change,  the  previous  acts,  and  amended  the  statute  to  ex¬ 
tend  to  joint  committees  the  same  power  possessed  by  cJom- 
mittees  of  either  House.  To  arrive  at  the  true  ldgis- 
1693  lative  intent,  it  is  therefore  necessary  to  view! the 
act  as  a  whole. 

The  basic  purpose  of  the  statute  is  to  require  attendance 
of  witnesses,  their  full  response  to  questions,  and  the  pro¬ 
duction  of  records.  Sec.  101,  R.S.  (2  U.S.C.  191),  pro¬ 
vides  that  the  President  of  the  Senate,  the  Speaker  of  the 
House,  or  the  chairman  of  a  Congressional  committee, 
may  administer  oaths  to  witnesses  in  any  case  under  their 
examination.  Sec.  102,  R.S.  (2  U.S.C.  192),  provides  tjhat 
a  witness  shall  not  refuse  to  appear  to  testify  or  to  pro¬ 
duce  papers,  or,  having  appeared,  refuse  to  testify,  under 
penalty  of  certain  punishment.  Sec.  103,  R.S.  (2  U.S.C. 
193),  provides  that  no  witness  is  privileged  to  refuse  to 
testify  to  any  fact  or  to  produce  any  paper  on  the  ground 
of  self-incrimination.  Sec.  104,  R.S.  (2  U.S.C.  194),  pro¬ 
vides  the  method  of  certifying  to  the  courts  prosecutions 
for  failure  to  comply  with  Sec.  102.  Further,  in  order  to 
effectuate  the  full  disclosure  required  by  the  preceding 
sections,  Sec.  859,  R.S.  (28  U.S.C.  634),  provides  that  no 
testimony  reecived  shall  be  used  as  evidence  in  any  crimi¬ 
nal  proceeding,  except  in  prosecutions  for  perjury  com¬ 
mitted  in  giving  such  testimony. 

The  various  steps  in  the  legislative  history  inescapably 
lead  to  the  conclusion  that  it  was  the  intent  of  Congress 
not  to  take  from  any  witness  his  constitutional  right,  spe¬ 
cifically,  the  immunity  from  self-incrimination  prescribed 
by  the  Fifth  Amendment.  On  the  other  hand,  it  was  jiist 
as  clearly  the  intent  of  Congress  to  prevent  a  witness  frcjm 
failing  to  attend  in  disobedience  of  a  subpoena  or  failing 
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to  produce  records  required  by  subpoena,  or,  appearing, 
refusing  to  answer  questions  put,  and  to  punish  such  con¬ 
tempt. 

The  issue  here  raised  is  whether  the  purpose  of  the 
entire  statute  would  be,  or  is  intended  to  be,  frustrated 
by  construing  the  immunity  granted  by  §  634 
1694  to  embrace  contempt  proceedings,  or  proceedings 
growing  out  of  contempt,  for  violation  of  the  pro¬ 
visions  of  §  192. 

Significant  is  the  statement  found  in  the  Senate  report 
at  the  time  of  the  enactment  of  the  1938  act  (Senate  Re¬ 
port  No.  2108,  75th  Congress)  that  the  committee  had  added 
“the  restrictive  section  859  of  the  present  statute  so  that 
a  person  could  not  have  testimony  he  is  required  to  give 
without  privilege  of  the  rule  against  self -incrimination 
used  as  evidence  against  him  in  a  criminal  proceeding.” 

The  Supreme  Court  has  recognized  the  right  of  a  court 
in  interpreting  a  statute,  even  though  it  be  unambiguous 
in  its  terms,  to  so  construe  any  section  thereof  so  as  not 
to  defeat  the  true  purpose  of  the  enactment  as  a  whole. 
In  Glickstein  v.  United  States,  222  U.S.  139,  the  Court  con¬ 
strued  a  broad  immunity  clause  (containing  no  exceptions) 
not  to  include  a  prosecution  for  perjury  of  a  witness  in 
testifying  in  a  bankruptcy  examination.  The  Supreme 
Court  there  stated  (p.  143),  in  discussing  the  defendant’s 
claim  of  immunity: 

*  *  to  state  the  proposition  in  another  form,  it  is 
that  as  the  statute  in  the  immunity  clause  says,  ‘But  no  tes¬ 
timony  given  by  him  (the  witness  who  is  compelled  to  be 
examined)  shall  be  offered  in  evidence  in  any  criminal 
proceeding,’  and  as  these  words  are  unambiguous,  there  is 
no  room  for  limiting  the  language  so  as  to  cause  the  im¬ 
munity  provision  not  to  prohibit  the  offer  of  the  testimony 
in  a  criminal  prosecution  for  perjury.  •  •  •  the  statute 


expressly  commands  the  giving  of  testimony,  and  its 
manifest  purpose  is  to  secure  truthful  testimony,  while 
the  limited  and  exclusive  meaning  which  the  contention 
attributes  to  the  immunity  clause  would  cause  the  section 
to  be  a  mere  license  to  commit  perjury,  and  hence  not  to 
command  the  giving  of  testimony  in  the  true  sense  of  the 
word. 


“*  *  *  it  is  impossible  in  reason  to  conceive  that  Con¬ 
gress  commanded  the  giving  of  testimony,  and  at  the  s^me 
time  intended  that  false  testimony  might  be  given  xyith 
impunity  in  the  absence  of  the  most  express  and  specific 
command  to  that  effect. ” 

The  Court  cited  with  approval  the  opinion  in  Edelstein  v. 
United  States ,  149  F.  636,  which  also  involved  construction 
of  the  immunity  clause  in  the  Bankruptcy  Act.  In 
1695  rejecting  Edelstein ’s  contention  that  this  clause  jex- 
tended  to  immunity  from  prosecution  for  a  f^lse 
statement  made  at  his  examination,  the  Court  said : 

“*  *  *  The  immunity  was  made  conditional  upon  his 
giving  tsetimony  upon  subjects  out  of  which  prosecutions 
against  him  might  flow.  A  most  natural  and  reasonable 
inference,  therefore,  is  that  Congress  intended  the  im¬ 
munity  to  relate  to  the  use  of  his  evidence  in  such  criminal 
prosecutions  only. 


“It  would  seem  that  the  statute  in  question  was 
intended  to  confer  a  broader  immunity,  so  far  as  it  \(Tas 
applicable,  than  the  constitutional  provision  does  in  its 
scope  of  operation.  To  hold  that  the  statute  protects  a 
bankrupt  from  the  use  of  his  evidence  in  a  prosecution  for 
perjury  while  actually  testifying  would  defeat  the  obvious 
purposes  of  the  act.  *  *  *  Moreover,  it  would,  in  effect, 
secure  to  the  bankrupt  the  immunity  in  question  for  vio¬ 
lating  his  part  of  the  compact,  namely,  to  testify — that  is, 
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to  testify  truthfully — by  virtue  of  which  he  secured  a  right 
to  the  immunity.  We  are  not  willing  to  impute  to  Con¬ 
gress  any  such  contradictory  and  absurd  purpose.  The 
words  ‘any  criminal  proceeding,’  cannot  sensibly  or  rea¬ 
sonably  be  construed  so  literally  and  generally  as  to  in¬ 
clude  the  criminal  proceeding  provided  by  law  for  false 
swearing  in  giving  his  testimony.  *  *  *” 

It  is  the  opinion  of  this  Court  that  the  same  reasoning 
which  brought  the  court  to  conclude  in  the  foregoing  cases 
that  prosecution  for  the  crime  of  perjury*  could  be  read  as 
an  exception  to  a  similar  statute  conferring  immunity  from 
use  of  testimony  in  “any  criminal  proceeding”,  is  equally 
applicable  in  reaching  the  conclusion  that  prosecution  for 
contempt  and  actions  leading  up  to  contempt  must  be  ex¬ 
cluded  from  “any  criminal  proceding”  as  used  in  §  634. 
To  hold  otherwise  would  be  to  subvert  the  intent  mani¬ 
fested  in  the  preceding  sections  of  the  same  enactment. 

The  fact  that  §  634  contains  the  one  exception,  prosecu¬ 
tion  for  perjury,  in  no  wise  affects  the  analogy  between 
the  instant  case  and  the  cases  cited  above,  for  in  the 

Glickstein  case,  supra,  it  was  stated : 

1696  “Bearing  in  mind  the  subject  dealt  with  we  think 
the  reservation  of  the  right  to  prosecute  for  perjury 
made  in  the  statutes  to  which  we  have  referred  was  but 
the  manifestation  of  abundant  caution,  *  * 

And  in  Heike  v.  United  States,  227  U.S.  131 : 

#  *  This  last  proviso  was  added  only  from  super¬ 
fluous  caution  and  throws  no  light  on  the  construction.” 

By  this  very  exception,  §  634  shows  that  it  is  not  in¬ 
tended  that  all  testimony,  of  whatever  character,  shall  not 
be  used  in  any  criminal  proceding,  but  rather  that  it  shall 
not  be  used  in  prosecutions  for  crimes  distinct  and  apart 
from  those  of  a  contemptuous  character.  The  criminal 
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proceedings  which  §  634  contemplates  are  those  for  crimes 
which  occurred  prior  to  the  action  of  the  committee  in 
subpoenaing  the  witness  to  appear  and  to  which  thp  wit¬ 
ness  was  compelled  to  testify.  As  distinguished  from 
criminal  proceedings  for  such  separate  crimes,  it  ivould 
seem,  in  a  sense,  that  a  prosecution  for  contempt  is  but 
the  continuation  of  the  proceeding  before  the  comnjiittee, 
the  statements  made  and  events  transpiring  at  the  hearing 
being  inseparable  from  the  prosecution  for  contempt.  A 
prosecution  for  perjured  testimony  before  the  committee  is 
of  the  same  continuing  character  and  is,  in  terms,  excluded 
from  the  operation  of  the  immunity  provision.  Eyasive 
tactics  constitute  a  parallel  frustration  of  the  purpqse  of 
the  Congress  to  obtain  full  disclosure  of  all  facts  pertinent 
to  a  legislative  inquiry. 

This  is  not  a  case  of  using  responsive  testimont,  re¬ 
ceived  during  an  inquiry  and  pertinent  to  the  purpose  for 
which  the  committee  was  established,  in  proving  a  disre- 
lated  offense  which  occurred  theretofore.  The  criminal 
offenses  here  under  consideration  are  the  direct  outgrowth 
of  actions  or  lack  of  action  under  the  specific  a<bt  of 
which  §  634  is  an  integral  part,  and  occurred  aj  the 
hearing. 

1697  While  not  controlling  in  the  legal  determination 
of  the  question  put,  it  is  nevertheless  significant  that 
the  Government  in  this  particular  case  has  stated  that,  as 
of  the  time  of  argument  of  the  motion,  without  the  ajid  of 
the  evidence  in  question  it  would  not  be  able  to  prove  its 
case.  This  demonstrates  as  a  practical  matter  tha^;  the 
legislative  effort  and  purpose  would  be  defeated  by  a 
literal  construction  of  §  634. 

In  United  States  v.  Kirby,  74  U.S.  482,  486,  the  Supreme 
Court  clearly  stated  an  elementary  principle  of  statutory 
construction :  ] 
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*****  All  laws  should  receive  a  sensible  construction. 
General  terms  should  be  so  limited  in  their  application  as 
not  to  lead  to  injustice,  oppression,  or  absurd  consequence. 
It  will  always,  therefore,  be  presumed  that  the  legislature 
intended  exceptions  to  its  language,  which  would  avoid 
results  of  this  character.  The  reason  of  the  law  in  such 
cases  should  prevail  over  its  letter.” 

Sutherland’s  Statutory  Construction,  in  its  discussion 
of  the  limitation  on  literal  interpretation,  states  (§  4706) : 

“The  literal  interpretation  of  words  of  an  act  should 
not  prevail  if  it  creates  a  result  contrary  to  the  apparent 
intention  of  the  legislature  and  if  the  words  are  sufficient  1;. 
flexible  to  admit  of  a  construction  which  will  effectuate 
the  legislative  intention.  The  intention  prevails  over  the 
letter,  and  the  letter  must  if  possible  be  read  so  as  to  con¬ 
form  to  the  spirit  of  the  act.  *  *  *  Thus  words  or  clauses 
may  be  enlarged  or  restricted  to  harmonize  with  other 
provisions  of  an  act.  The  particular  inquiry  is  not  what 
is  the  abstract  force  of  the  words  or  what  they  may  com¬ 
prehend,  but  in  what  sense  were  they  intended  to  be  used 
in  the  act.  #  *  *” 

Are  we  to  hold  that,  although  Congress  has  given  the 
committees  the  right  to  compel  full  disclosure  of  matters 
pertinent  to  a  legislative  inquiry,  prescribed  penal- 
169S  ties  for  failure  of  a  witness  to  comply,  and  provided 
the  method  by  which  prosecution  for  contempt  shall 
be  instituted  in  the  courts,  it  has,  by  another  section  of 
the  same  enactment,  deprived  the  Government  of  the  very 
evidence  by  which  it  may  attempt  to  prove  a  concerted 
effort  to  frustrate  the  basic  intent  of  the  legislation? 
Patently,  this  is  a  construction  which  leads  to  an  absurd¬ 
ity.  The  law  does  not  require  that  such  interpretation  be 
placed  on  the  statute,  but,  on  the  contrary,  that  the  statute 
be  so  read  as  to  give  life  to  it  in  its  entirety.  This  can 
here  be  done  without  encroachment  upon  any  right  vested 
in  the  individual  by  the  Constitution. 
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The  Court  therefore  holds  that  28  U.S.C.  634  was  not 
intended  to,  and  does  not,  bar  the  use  of  all  testimony 
taken  at  a  Congressional  hearing  in  a  prosecution  for 
contempt  or  conspiracy  leading  to  contempt.  Defendants’ 
second  objection  is  overruled. 

R.  B.  Keech  j 
Associate  Justice 

June  19,  1947. 


1699  Come  again  the  parties  aforesaid,  in  mannejr  as 
aforesaid,  and  the  same  jury  that  was  respited  in 
this  case  yesterday;  whereupon  the  said  jury  upon  their 
oath  say  that  each  defendant  is  guilty  on  Count  Two  of 
the  indictment;  and  thereupon  by  direction  of  the  Court 
each  defendant  is  not  guilty  on  Count  One  of  the  indict¬ 
ment;  whereupon  each  defendant  is  permitted  to  rehiain 
on  bond  pending  sentence,  and  the  case  is  referred  to  the 
Probation  Officer  of  the  Court. 


1700  United  States 


Edward  K.  Barsky 


Criminal  No.  368-47 
Indicted  for 

Yio.  Sec.  88,  Title  18,  U.  S.  Code 
Vio.  Sec.  192,  Title  2,  U.  S.  (pode 


Come  as  well  the  Attorney  of  the  United  States,  a£  the 
defendant  in  proper  person,  according  to  his  recognizance, 
and  by  his  attorneys,  Messrs.  0.  John  Rogge  and  Benedict 
Wolf;  and  thereupon  it  is  demanded  of  the  defendant  what 
further  he  has  to  say  why  the  sentence  of  the  law  should 
as  he  has  already  said;  whereupon  it  is  considered  by  the 
Court  that,  for  his  said  offense,  the  said  defendant  be 
committed  to  the  custody  of  the  Attorney  General  o^  his 
authorized  representative  for  imprisonment  for  a  period 
not  be  pronounced  against  him  and  he  says  nothing  except 
of  Six  (6)  months  in  a  common  jail,  and  to  pay  a  fhje  of 
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Five  Hundred  ($500.00)  Dollars;  and  thereupon  the  Court 
fixed  the  amount  of  bond  in  this  case  at  Five  Hundred 

($500.00)  Dollars  pending  appeal. 

*  •  #  * 

Criminal  No.  308-47 
Indicted  for 

Yio.  Sec.  88,  Title  18,  U.  S.  Code 
Yio.  Sec.  192,  Title  2,  U.  S.  Code 

Come  as  well  the  Attorney  of  the  United  States,  as  the 
defendant  in  proper  person,  according  to  his  recognizance, 
and  by  his  attorneys,  Messrs.  O.  .John  Rogge  and  Benedict 
Wolf;  and  thereupon  it  is  demanded  of  the  defendant  what 
further  lie  has  to  say  why  the  sentence  of  the  law  should 
not  be  pronounced  against  him  and  he  says  nothing  except 
as  he  has  already  said;  whereupon  it  is  considered  by  the 
Court  that,  for  his  said  offense,  the  said  defendant  be 
committed  to  the  custody  of  the  Attorney  General  or  his 
authorized  representative  for  imprisonment  for  a  period 
of  Three  (3)  months  in  a  common  jail,  and  to  pay  a  fine  of 
Five  Hundred  ($500.00)  Dollars;  and  thereupon  the  Court 
fixed  the  amount  of  bond  in  this  case  at  Five  Hundred 

($500.00)  Dollars  pending  appeal. 

♦  •  •  * 

Criminal  No.  368-47 
1702  United  States  Indicted  for 

vs.  Yio.  Sec.  88,  Title  18,  U.  S.  Code 

Lyman  R.  Bradley  .  Yio.  Sec.  192,  Title  2,  U.  S.  Code 

Come  as  well  the  Attorney  of  the  United  States,  as  the 
defendant  in  proper  person,  according  to  his  recognizance, 
and  by  his  attorneys,  Messrs.  O.  John  Rogge  and  Benedict 
Wolf ;  and  thereupon  it  is  demanded  of  the  defendant  what 
further  he  has  to  say  why  the  sentence  of  the  law  should 
not  be  pronounced  against  him  and  he  says  nothing  except 
as  he  has  already  said;  whereupon  it  is  considered  by  the 
Court  that,  for  his  said  offense,  the  said  defendant  be 
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committed  to  the  custody  of  the  Attorney  General  pr  his 
authorized  representative  for  imprisonment  for  a  period 
of  Three  (3)  months  in  a  common  jail,  and  to  pay  a  fihe  of 
Five  Hundred  ($500.00)  Dollars;  and  thereupon  the  (^ourt 
fixed  the  amount  of  bond  in  this  case  at  Five  Hundred 

($500.00)  Dollars  pending  appeal. 

*  #  *  • 

I 

1  Criminal  No.  368-47 

1703  United  States  Indicted  for 

vs.  Yio.  Sec.  88,  Title  18,  IT.  S.  Cbde 

Marjorie  Chodorov  .  Yio.  Sec.  192,  Title  2,  IT.  S.  Code 

Come  as  well  the  Attorney  of  the  United  States,  a^  the 
defendant  in  proper  person,  according  to  her  recogniz4nce, 
and  by  her  attorneys,  Messrs.  O.  John  Rogge  and  Benedict 
Wolf;  and  thereupon  it  is  demanded  of  the  defendant  what 
further  she  has  to  say  why  the  sentence  of  the  law  should 
not  be  pronounced  against  her  and  she  says  nothing  except 
as  she  has  already  said ;  whereupon  it  is  considered  by!  the 
Court  that,  for  her  said  offense,  the  said  defendant  be 

i 

committed  to  the  custody  of  the  Attorney  General  or  his 
authorized  representative  for  imprisonment  for  a  period 
of  Three  (3)  months  in  a  common  jail,  and  to  pay  a  fine  of 
Five  Hundred  ($500.00)  Dollars;  and  thereupon  the  Cdurt 
fixed  the  amount  of  bond  in  this  case  at  Five  Hundred 

($500.00)  Dollars  pending  appeal.  | 

•  *  •  • 

I 

Criminal  No.  368-47 

1704  United  States  Indicted  for 

vs.  Yio.  Sec.  88,  Title  18,  IT.  S.  Code 

Howard  Fast;  Yio.  Sec.  192,  Title  2,  IT.  S.  Co^e 

Come  as  well  the  Attorney  of  the  United  States,  as  the 
defendant  in  proper  person,  according  to  his  recognizaiice, 
and  by  his  attorneys,  Messrs.  O.  John  Rogge  and  Benedict 
Wolf;  and  thereupon  it  is  demanded  of  the  defendant  what 
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further  he  has  to  say  why  the  sentence  of  the  law  should 
not  be  pronounced  against  him  and  he  says  nothing  except 
as  he  has  already  said;  whereupon  it  is  considered  by  the 
Court  that,  for  his  said  offense,  the  said  defendant  be 
committed  to  the  custody  of  the  Attorney  General  or  his 
authorized  representative  for  imprisonment  for  a  period 
of  Three  (3)  months  in  a  common  jail,  and  to  pay  a  fine  of 
Five  Hundred  ($500.00)  Dollars;  and  thereupon  the  Court 
fixed  the  amount  of  bond  in  this  case  at  Five  Hundred 

($500.00)  Dollars  pending  appeal. 

•  #  #  # 

Criminal  No.  368-47 

1705  United  States  Indicted  for 

vs.  Yio.  Sec.  88,  Title  18, 17.  S.  Code 

Harry  M.  Justiz  .  Yio.  Sec.  192,  Title  2,  U.  S.  Code 

Come  as  well  the  Attorney  of  the  United  States,  as  the 
defendant  in  proper  person,  according  to  his  recognizance, 
and  by  his  attorneys,  Messrs.  O.  John  Rogge  and  Benedict 
Wolf;  and  thereupon  it  is  demanded  of  the  defendant  what 
further  he  has  to  say  why  the  sentence  of  the  law’  should 
not  be  pronounced  against  him  and  he  says  nothing  except 
as  he  has  already  said;  w’hereupon  it  is  considered  by  the 
Court  that,  for  his  said  offense,  the  said  defendant  be 
committed  to  the  custody  of  the  Attorney  General  or  his 
authorized  representative  for  imprisonment  for  a  period 
of  Three  (3)  months  in  a  common  jail,  and  to  pay  a  fine  of 
Five  Hundred  ($500.00)  Dollars;  and  thereupon  the  Court 
fixed  the  amount  of  bond  in  this  case  at  Five  Hundred 

($500.00)  Dollars  pending  appeal. 

•  •  •  • 

'  Criminal  No.  368-47 

1706  United  Stat's  Indicted  for 

vs.  ’  Yio.  Sec.  88,  Title  18,  U.  S.  Code 

Ruth  Leider  .  Yio.  Sec.  192,  Title  2,  U.  S.  Code 

Come  as  w*ell  the  Attorney  of  the  United  States,  as  the 
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defendant  in  proper  person,  according  to  her  recognizance, 
and  by  her  attorneys,  Messrs.  O.  John  Rogge  and  Benedict 
Wolf;  and  thereupon  it  is  demanded  of  the  defendant  what 
further  she  has  to  say  why  the  sentence  of  the  law  should 
not  be  pronounced  against  her  and  she  says  nothing  except 
as  she  has  already  said ;  whereupon  it  is  considered  by[  the 
Court  that,  for  her  said  offense,  the  said  defendant  be 
committed  to  the  custody  of  the  Attorney  General  oij  his 
authorized  representative  for  imprisonment  for  a  period 
of  Three  (3)  months  in  a  common  jail,  and  to  pay  a  fine  of 
Five  Hundred  ($500.00)  Dollars;  and  thereupon  the  Court 
fixed  the  amount  of  bond  in  this  case  at  Five  Hundred 

($500.00)  Dollars  pending  appeal. 

*  *  »  • 

| 

Criminal  No.  30S-47 
1707  United  States  Indicted  for 

vs.  Yio.  Sec.  88,  Title  18,  U.  S.  Code 

James  Lustig  .  Yio.  Sec.  192,  Title  2,  U.  S.  Cotju* 

I 

Come  as  well  the  Attorney  of  the  United  States,  as  jthe 
defendant  in  proper  person,  according  to  his  recognizance, 
and  by  his  attorneys,  Messrs.  O.  John  Rogge  and  Benedict 
Wolf;  and  thereupon  it  is  demanded  of  the  defendant  wjhat 
further  he  has  to  sav  why  the  sentence  of  the  law  should 
not  be  pronounced  against  him  and  he  says  nothing  except 
as  he  has  already  said;  whereupon  it  is  considered  by  fhe 
Court  that,  for  his  said  offense,  the  said  defendant)  be 
committed  to  the  custody  of  the  Attorney  General  or  jhis 
authorized  representative  for  imprisonment  for  a  period 
of  Three  (3)  months  in  a  common  jail,  and  to  pay  a  fine  of 
Five  Hundred  ($500.00)  Dollars;  and  thereupon  the  Cohrt 
fixed  the  amount  of  bond  in  this  case  at  Five  Hundred 
($500.00)  Dollars  pending  appeal. 
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Criminal  No.  368-47 
1708  United  States  Indicted  for 

vs.  Yio.  Sec.  8S,  Title  IS,  U.  S.  Code 

Manuel  Magana  .  Yio.  Sec.  192,  Title  2,  U.  S.  Code 

Come  as  well  the  Attorney  of  the  United  States,  as  the 
defendant  in  proper  person,  according  to  his  recognizance, 
and  by  his  attorneys,  Messrs.  0.  John  Rogge  and  Benedict 
Wolf ;  and  thereupon  it  is  demanded  of  the  defendant  what 
further  he  has  to  say  why  the  sentence  of  the  law  should 
not  be  pronounced  against  him  and  he  says  nothing  except 
as  he  has  already  said;  whereupon  it  is  considered  by  the 
Court  that,  for  his  said  offense,  the  said  defendant  be 
committed  to  the  custody  of  the  Attorney  General  or  his 
authorized  representative  for  imprisonment  for  a  period 
of  Three  (3)  months  in  a  common  jail,  and  to  pay  a  fine  of 
Five  Hundred  ($500.00)  Dollars;  and  thereupon  the  Court 
fixed  the  amount  of  bond  in  this  case  at  Five  Hundred 

($500.00)  Dollars  pending  appeal. 

•  •  •  • 


1709  United  States 
vs. 

Louis  Miller 


Criminal  No.  368-47 
Indicted  for 

Yio.  Sec.  88,  Title  18,  U.  S.  Code 
Yio.  Sec.  192,  Title  2,  U.  S.  Code 


Come  as  well  the  Attorney  of  the  United  States,  as  the 
defendant  in  proper  person,  according  to  his  recognizance, 
and  by  his  attorneys,  Messrs.  O.  John  Rogge  and  Benedict 
Wolf ;  and  thereupon  it  is  demanded  of  the  defendant  what 
further  he  has  to  say  why  the  sentence  of  the  law  should 
not  be  pronounced  against  him  and  he  says  nothing  except 
as  he  has  already  said;  whereupon  it  is  considered  by  the 
Court  that,  for  his  said  offense,  the  said  defendant  be 
committed  to  the  custody  of  the  Attorney  General  or  his 
authorized  representative  for  imprisonment  for  a  period 
of  Three  (3)  months  in  a  common  jail,  and  to  pay  a  fine  of 
Five  Hundred  ($500.00)  Dollars;  and  thereupon  the  Court 
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fixed  the  amount  of  bond  in  this  case  at  Five  Huiidred 

($500.00)  Dollars  pending  appeal. 

*  #  #  # 

I 

Criminal  No.  308-47 

1710  United  States  Indicted  for 

vs.  Yio.  Sec.  88,  Title  18,  U.  S.  Code 

Charlotte  Stern  .  Yio.  Sec.  192,  Title  2,  U.  S.  Code 

Come  as  veil  the  Attorney  of  the  United  States,  a$  the 
defendant  in  proper  person,  according  to  her  recognizance, 
and  by  her  attorneys,  Messrs.  O.  John  Rogge  and  Benedict 
"Wolf;  and  thereupon  it  is  demanded  of  the  defendant  "\jvhat 
further  she  has  to  say  why  the  sentence  of  the  law  shbuld 
not  be  pronounced  against  her  and  she  says  nothing  except 
as  she  has  already  said ;  whereupon  it  is  considered  by*  the 
Court  that,  for  her  said  offense,  the  said  defendant  be 
committed  to  the  custodv  of  the  Attornev  General  or!  his 

4/  4- 

authorized  representative  for  imprisonment  for  a  period 
of  Three  (3)  months  in  a  common  jail,  and  to  pay  a  fine  of 
Five  Hundred  ($500.00)  Dollars;  and  thereupon  the  Court 
fixed  the  amount  of  bond  in  this  case  at  Five  Hundred 

($500.00)  Dollars  pending  appeal. 

•  #  *  # 

1711  Motion  for  New  Trial  and  for  Judgment  of 

Acquittal 

Each  and  every  one  of  the  defendants  except  Ernestjina 
G.  Fleischman  renew  their  motion  for  judgment  of  acquit¬ 
tal  in  accordance  with  Rule  29(b),  and  in  the  alternative 
further  move  the  court  for  a  new  trial  in  accordance  with 
Rule  33  of  the  Federal  Rules  of  Criminal  Procedure,  for 
the  following  reasons  as  to  both  motions: 

I.  The  court  erred  in  denying  defendants’  motion  jfor 
acquittal  on  Count  Two  made  after  conclusion  of  the  gov¬ 
ernment’s  evidence  and  of  all  the  evidence. 
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2.  The  verdict  is  contrary  to  the  weight  of  the  evidence. 

3.  The  verdict  is  not  supported  by  substantial  evi¬ 
dence,  and  particularly  there  is  no  evidence  whatsoever 
to  support  the  verdict  against  the  defendants  Herman 
Shumlin,  Mrs.  Bobbie  Weinstein,  Dr.  Louis  Miller,  and 
James  Lustig. 

4.  The  court  erred  in  sustaining  objections  to  questions 
addressed  by  the  government  to  all  the  defense  witnesses. 

5.  The  Court  erred  in  admitting  certain  testimony  of 
all  the  government  witnesses  to  which  objections  were 
made,  and  in  particular  in  admitting  Government  Exhibits 
2  and  6  in  violation  of  Section  634  of  Title  28  of  the  U.  S. 
Code. 

6.  The  court  erred  in  charging  the  jury  and  in  refusing 
to  charge  the  jury  as  requested,  and  particularly  in  charg¬ 
ing  the  jury  regarding  the  defendants’  having  “custody 

or  dominion  and  control”  over  the  records  in  ques- 
1712  tion,  without  further  explanation  of  the  meaning 
of  these  legal  terms. 

7.  The  defendants  were  substantially  prejudiced  and 
deprived  of  a  fair  trial  by  reason  of  the  following  circum¬ 
stances:  The  closing  argument  of  the  attorney  for  the 
Government  was  highly  prejudicial  and  inflammatory, 
especially  in  that  the  attorney  for  the  government  stated 
in  his  argument  that  certain  of  the  defendants  did  not  rise 
to  be  identified  by  a  government  witness  and  in  his  use  of 
the  word  “underground”  in  connection  with  the  Joint 
Anti-Fascist  Refugee  Committee. 

8.  The  defendants  were  substantially  prejudiced  and 
deprived  of  a  fair  trial  by  reason  of  the  following  further 
circumstances : 

The  evidence  on  the  conspiracy  count  and  the  evidence 
on  the  substantive  count  were  admitted  without  attempt 
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to  segregate  them  in  the  minds  of  the  jury,  and  the  Evi¬ 
dence  on  the  conspiracy  count  inevitably  colored  the  judg¬ 
ment  of  the  jury  toward  the  defendants.  The  announce¬ 
ment  to  the  jury  of  the  judgment  of  acquittal  on  tlie  con¬ 
spiracy  count  could  not  overcome  the  effect  of  the  evi¬ 
dence  on  the  conspiracy  count,  nor  could  the  members  of 
the  jury  segregate  this  evidence  from  that  properly  admis¬ 
sible  on  the  substantive  count  without  detailed  instruction 
from  the  court  on  each  item  of  evidence,  which  instruction 
was  not  given.  The  resultant  confusion  prevented  ithe 
jury  from  reaching  a  verdict  solely  on  the  evidence  prop¬ 
erly  admissible  in  connection  with  the  substantive  count. 

9.  The  court  erred  in  denying  all  of  the  defendants  ’ 
motions  for  mistrial. 


10.  The  court  erred  in  denying  the  defendant’s  motion 
for  a  change  of  venue. 

1713  11.  The  court  erred  in  denying  the  defendants’ 

motion  for  judgment  of  acquittal  for  the  defendant 
Edward  K.  Barsky  because  of  variance. 

12.  The  court  erred  in  charging  the  jury  that  tfyey 
might  find  the  defendants  guilty  of  aiding  and  abetting 
under  an  indictment  not  setting  forth  any  allegation  of 
aiding  and  abetting,  thereby  failing  to  inform  the  defend¬ 
ants  sufficiently  of  the  nature  of  the  offense  with  which 
they  were  charged  and  the  accusation  against  them. 

0.  John  Rogge 

Wolf,  Popper,  Ross  &  Wolf 

By  Benedict  Wolf 


Attorneys  for  Defendants 
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1714  FRIDAY,  JULY  11,  1947. 

The  Court  resumes  its  session  pursuant  to  adjourn¬ 
ment  :  Hon.  Richmond  B.  Keech,  Presiding. 

United  States 
vs. 

Edward  M.  Barsky 
Jacoi;  A  i/slander 
Lyman  R.  Bradley 
Marjorie  Chodorov 
Howard  Fast 
Lever ett  Gleason 
Harry  M.  Justiz 
Mrs.  Samuel  Kamsley 
Ruth  L eider 
.James  Lustig 
Manuel  Magana 
Louis  Miller 
Herman  Shumi-in 
Charlotte  Stern 
Jesse  Tolmach 
Mrs.  Bobbie  Weinstein 

Come  as  well  the  Attorney  of  tlie  United  States,  as  the 
defendant  in  proper  person,  according  to  his  recognizance, 
and  by  his  attorneys,  Messrs.  0.  John  Rogge,  Benedict 
Wolf,  Martin  Popper  and  Robert  H.  Goldman;  and  there¬ 
upon  the  defendant’s  motion  for  a  new  trial  and  motion 
for  acquittal  coming  on  to  be  heard,  after  argument  by  the 
counsel  is  by  the  Court  denied. 

1719  PROCEEDINGS 

*  •  •  • 


Criminal  No.  368-47 
Indicted  for 

Yio.  Sec.  88,  Title  18,  LT.  C.  Code 
and 

Yio.  Sec.  192,  Title  2,  U.  C.  Code 
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(GOVERNMENT’S  EXHIBIT  1  IS  AS  FOLLOWS  J) 

Wednesday,  January  23,  1946 

House  of  Representatives, 

Committee  on  Un-American  Activities,! 

Washington,  D.  C. 

Executive  Session 

I 

The  committee  met  in  Executive  Session  at  10  o’clock 
a.  m.,  Hon  John  W.  Wood  (chairman)  presiding. 

THE  CHAIRMAN :  The  committee  will  come  to  ordjer. 

Miss  Mitchell,  will  you  be  sworn? 

Testimony  of  Miss  Martha  E.  Mitchell , 

2915  Surf  Avenue,  Brooklyn,  New  York 

(The  witness  was  duly  sworn  by  the  Chairman.) 

MR.  ADAMSON:  Miss  Mitchell,  will  you  please  tbll 
the  committee  vour  name  and  place  of  residence? 

MISS  MITCHELL:  My  name  is  Martha  E.  Mitchell, 
and  I  live  at  2912  Surf  Avenue,  Coney  Island,  New  Yoik. 
That  is  Brooklyn,  New  York. 

MR.  ADAMSON :  As  a  matter  of  fact,  that  is  the  Hhlf 
Moon  Hotel? 

MISS  MITCHELL:  Yes.  I  was  in  the  Half  Mobn 
Hotel  for  many  years,  and  the  Navy  took  it  over,  and  I 
didn’t  want  to  leave  the  place,  so  I  have  been  living  thefre 
now  for  a  year  and  a  half. 

MR.  ADAMSON:  By  whom  are  you  employed? 
1720  Miss  Mitchell :  I  am  employed  by  Dr.  John  Jacob 
Posner. 

THE  CHAIRMAN :  Spell  the  name. 

MISS  MITCHELL :  P-o-s-n-e-r. 

MR.  RANKIN :  Before  you  go  into  that,  let  us  get  a 
little  more  of  your  background.  Where  were  you  bom? ! 
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MISS  MITCHELL :  I  was  bom  in  Pittsburgh,  Pennsyl¬ 
vania. 

MR.  RANKIN :  You  are  Miss  Mitchell? 

MISS  MITCHELL:  That  is  right. 

MR.  RANKIN:  You  are  not  married? 

MISS  MITCHELL:  I  have  been  married.  I  was  di¬ 
vorced  and  my  husband  is  now  dead. 

MR.  RANKIN:  What  was  his  name? 

MISS  MITCHELL:  His  name  was — it  is  so  long  ago 
I  don’t  remember — his  name  was  Charles  Wakeman. 

MR.  RANKIN :  But  your  maiden  name  was  Mitchell? 

MISS  MITCHELL:  That  is  right. 

MR.  RANKIN :  May  I  ask  you  if  you  are  a  member  of 
a  church? 

MISS  MITCHELL:  I  have  joined  the  Catholic  Church. 

MR.  RANKIN :  You  are  a  member  of  the  Church  now? 

MISS  MITCHELL:  I  do  not  go  to  church  now,  but  I 
certainly  am  a  believer  in  God. 

MR.  RANKIN :  That  is  what  I  wanted  to  know.  And 
vou  are  a  Christian? 

MISS  MITCHELL :  Yes,  sir. 

MR.  ADAMSON:  Now,  on  that  score,  Miss  Mit- 
1721  chell,  as  I  recall  the  Posner  family  in  New  York, 
they  are  Jewish,  aren’t  they,  by  belief? 

MISS  MITCHELL:  I  believe  they  are  Polish  Jews. 
That  is,  they  originated  in  Poland,  later  went  to  England, 
and  most  of  Dr.  Posner’s  brothers  and  sisters  were  born 
in  England. 

MR.  ADAMSON :  But  he  was  born  in  the  United  States. 

MISS  MITCHELL :  Dr.  Posner  was  born  in  the  United 
States. 

MR.  RANKIN:  Why  do  you  call  him  “Doctor”? 

MISS  MITCHELL:  He  is  a  dentist,  but  he  is  a  spe¬ 
cialist  in  oral  surgery.  He  does  not  do  dentistry,  filling 
teeth,  making  plates  and  things  like  that — just  surgery  of 
the  mouth. 
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MR.  ADAMSON :  If  I  remember  correctly,  Dr.  PoSner 
also  has  a  law  degree. 

MISS  MITCHELL:  Dr.  Posner  is  also  a  lawyer. 

MR.  ADAMSON :  Now,  to  make  this  very  brief,  do  ^ou 
know  Dr.  Edward  Barsky,  who  is  the  head  of  this  joint 
Anti-Fascist  Refugee  Committee1? 

MISS  MITCHELL:  Yes,  I  do  know  Dr.  Barsky. 

MR.  ADAMSON:  Did  you  see  him  outside  this  morn¬ 
ing? 

MISS  MITCHELL :  Yes,  I  did. 

MR.  ADAMSON:  And  did  you  write  a  letter  several 
years  ago  of  protest  to  the  President’s  War  Relief  Conjtrol 
Board,  objecting  to  this  committee’s  existence  jand 
1722  participation  in  the  National  War  Fund? 

MISS  MITCHELL :  Yes,  I  did. 

MR.  RANKIN :  Which  committee  now? 

MR.  ADAMSON:  The  President’s  War  Relief  Control 
Board.  I  am  talking  about  the  refugee  committee. 

THE  CHAIRMAN :  The  Joint  Anti-Fascist  Refugee 
Committee. 

MR.  RANKIN:  You  said  “this  committee,”  and  I 
didn’t  want  to  leave  the  impression  that  it  is  this  committee 
on  Un-American  Activities. 

MR.  ADAMSON :  You  are  right  about  that. 

MR.  MUNDT:  Put  the  'whole  name  of  that  committee 
in  the  record. 

MR.  ADAMSON :  Joint  Anti-Fascist  Refugee  ComiUit- 
tee.  For  the  sake  of  brevity,  Mr.  Chairman,  in  the  future 
can  we  refer  to  it  as  the  “Refugee  Committee”? 

MR.  RANKIN :  All  right,  just  so  you  identify  it. 

MR.  ADAMSON :  Now,  Miss  Mitchell,  did  you  and  iDr. 
Posner — for  the  sake  of  the  record — give  several  inter- 
views  to  the  New  York  World  Telegram  in  1941  concerning 
the  Communist  activities  in  Spain? 

MISS  MITCHELL :  Yes,  we  did. 

MB.  ADAMSON :  And  did  the  New  York  World  Tile- 
gram  publish  a  series  of  articles  on  that  subject? 
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MISS  MITCHELL:  Yes,  it  did. 

MR.  ADAMSON:  Were  they  illustrated  with  pic¬ 
tures? 

1723  MISS  MITCHELL:  They  were. 

MR.  ADAMSON :  And  is  your  picture  among 

them? 

MISS  MITCHELL :  Yes,  it  is. 

MR.  ADAMSON:  With  some  of  the  Commissars? 
MISS  MITCHELL:  Yes,  political  commissars. 

MR.  RANKIN:  Now,  let  her  tell  her  story. 

MR.  ADAMSON :  I  am  just  going  to  offer  these  articles 
for  the  record,  and  I  want  to  show  her  background,  that 
she  committed  all  this  to  writing  long  ago;  she  has  not 
just  prepared  her  testimony  for  this  hearing.  And  Dr. 
Barsky  and  his  activities,  they  are  described  in  these 
newspaper  articles? 

MISS  MITCHELL :  Yes,  they  are. 

MR.  ADAMSON:  Now,  would  you  tell  us  when  you 
went  to  Spain  first? 

MISS  MITCHELL :  I  went  in  April,  1937. 

MR.  ADAMSON :  And  you  went  with  Dr.  Posner? 
MISS  MITCHELL :  I  went  in  a  unit  after  Dr.  Posner. 
Dr.  Posner  went  ten  days  before  I  wentw  He  left  in  the 
latter  part  of  March,  and  I  left  in  early  April,  1937. 
Later  on  I  met  Dr.  Posner  in  Spain.  I  was  sent  by  the 
American  Medical  Bureau. 

MR.  ADAMSON :  And  were  you  or  Dr.  Posner,  either 
one,  affiliated  with  the  Communist  Party? 

MISS  MITCHELL:  No,  sir. 

MR.  ADAMSON :  And  were  you  at  that  time? 

1724  MISS  MITCHELL:  No,  sir/ 

MR.  ADAMSON:  When  you  got  to  Spain  and 
into  this  hospital  to  which  you  and  the  Doctor  were  as¬ 
signed,  what  did  you  find  that  hospital  was  supposed  to 
do?  Why  were  they  to  serve,  principally? 

MISS  MITCHELL:  Well,  I  felt,  of  course,  that  I  was 
going  to  an  American  hospital  to  help  the  Spanish  people, 
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help  Spanish  soldiers,  after  I  was  there  a  few  days!  that 
this  hospital  was  part  of  the  Inter-National  Brigade  Sani¬ 
tary  Service.  In  other  words,  we  were  a  hospital  s^t  np 
to  take  care  of  the  International  Brigade  soldiers,  j  You 
must  understand  that  in  the  International  Brigade  J;here 
were  also  a  certain  number  of  Spanish  personnel,  Spanish 
soldiers — if  you  know  the  history  of  the  Army,  probably 
better  than  I  do.  There  were  Spanish  soldiers  ii|  the 
International  Brigade,  but  primarily  the  purpose  of  the 
International  Brigade  was  to  take  care  of  these  boys}  who 
came  over  from  all  of  the  countries  to  join  the  Interna¬ 
tional  Brigade.  I  had  no  idea  there  would  be  any  i  such 
hospitals,  and  I  thought  we  were  going  over  to  wo^k  in 
and  with  the  Spanish  people,  that  perhaps  our  hospital 
would  be  known  as  the  American  hospital,  because  Ameri¬ 
cans  donated  the  money,  but  I  didn’t  know  we  were  going 
to  serve  under  the  International  Brigade  in  any  way.  It 
was  very  shocking  to  me. 

MR.  ADAMSON :  Who  was  in  charge  of  this 
tal? 

1725  MISS  MITCHELL :  Dr.  Barsky. 

MR.  ADAMSON:  The  man  who  is  here  toda^? 

MISS  MITCHELL:  That’s  right. 

MR.  RANKIN:  What  time  in  1941  did  you  go  iover 
there? 

MR.  THOMAS:  She  went  in  1937. 

THE  CHAIRMAN :  For  the  purpose  of  identifying 
Dr.  Barsky,  is  he  out  here  now? 

MISS  MITCHELL:  Yes,  sir. 

THE  CHAIRMAN :  Is  he  the  gentleman  who  is  now 
at  the  head  of  the  Joint  Anti-Fascist  Refugee  Committee? 

MISS  MITCHELL:  So  I  have  been  told;  also  I  was 
informed  by  persons  in  New  York  that  that  was  true. 

THE  CHAIRMAN:  Have  you  seen  him  here? 

MISS  MITCHELL :  Yes,  I  saw  him  here. 

MR.  RANKIN:  What  was  that  International  Brigade? 
Was  that  a  Communist  outfit? 
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MISS  MITCHELL :  After  I  had  been  there  a  while  and 
got  to  know  as  much  as  I  did  know,  I  accused  some  of 
those  people  over  there  that  the  International  Brigade  was 
a  Communist  outfit.  As  a  matter  of  fact,  I  said,  “So  far 
as  I  can  see  and  feel  and  understand,  the  International 
Brigade  is  the  nucleus  of  a  world  Communist  army.” 

MR.  THOMAS:  May  I  ask  a  question  right  there? 
What  soldiers  were  in  the  International  Brigade?  From 
what  countries  did  they  come? 

1726  MISS  MITCHELL:  I  understand  they  were 
from — well,  someone  said  51  nations. 

MR,  THOMAS:  Did  you  see  any  from  America? 

MISS  MITCHELL:  Yes,  I  did. 

MR.  THOMAS:  Did  you  see  any  from  Russia? 

MISS  MITCHELL:  There  were  very  few  Russians 
present  in  the  hospital. 

MR.  THOMAS:  Did  you  see  any  from  England? 

MISS  MITCHELL:  Yes,  I  did. 

MR.  THOMAS :  Did  you  see  any  from  Italy? 

MISS  MITCHELL:  Yes,  I  did. 

MR.  THOMAS:  Any  from  France? 

MISS  MITCHELL:  Yes. 

MR.  THOMAS:  That’s  all. 

MR.  ADAMSON:  How  about  Germany? 

MISS  MITCHELL:  There  were  some  Germans. 

MR.  ADAMSON:  There  were  some  Germans  too? 
MISS  MITCHELL:  Yes. 

MR.  THOMAS:  Now,  isn’t  it  a  fact  that  one  of  the 
leading  authorities  in  Spain  was  a  Russian  doctor  named 
Telge? 

MISS  MITCHELL:  Oscar  Telge  was  the  name,  yes. 
Dr.  Telge  and  Dr.  French  were  the  heads  of  the  Inter¬ 
national  Brigade  Sanitary  Service. 

THE  CHAIRMAN:  How  do  you  spell  that  name? 

MISS  MITCHELL:  F-r-e-n-c-k.  I  was  looking 

1727  through  my  records  last  night,  and  I  could  not  find 
the  first  name. 
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MR.  MUNDT:  What  was  his  nationality? 

MISS  MITCHELL:  I  was  never  told  what  Hr. 
French ’s  nationality  was,  but  my  heart  told  me  that  fhat 
man  vras  a  German  and  that  he  had  been  placed  ther&  by 
Hitler. 

MR.  ADAMSON:  Now,  would  you  tell  us  whether  or 
not  Dr.  Posner  and  yourself  accused  Dr.  Barsky  before 
the  Spanish  authorities  of  being  an  active  Communist 
leader? 

MISS  MITCHELL:  Yes,  indeed. 

MR.  ADAMSON:  What  happened?  Did  they  try  him 
or  give  him  a  hearing,  or  what? 

MISS  MITCHELL :  Dr.  Barsky— 

MR.  RANKIN  (interposing).  You  accused  whom? 

MISS  MITCHELL :  Barsky. 

MR.  RANKIN :  You  accused  Barsky  of  being  a  Com¬ 
munist? 

MISS  MITCHELL:  Yes. 

MR.  RANKIN :  You  accused  him  before  whom? 

MR.  ADAMSON :  The  local  Spanish  authorities  <}ver 
there  in  Spain. 

MISS  MITCHELL:  We  made  two  accusations  against 
Barsky  in  political  activities.  One  was  in  July  and  lone 
was  in  May,  1937  before  Robert  Minor  and  his  politlical 
commissars. 

MR.  RANKIN:  Who  was  Robert  Minor? 

MISS  MITCHELL:  Robert  Minor?  I  don’t  khow 
what  his  office  was  then  in  the  Communist  Party,  but  later 
on  he  became  secretary  of  the  Communist  Party. 
1728  MR.  RANKIN:  Where  was  he  from? 

MR.  ADAMSON:  He  was  an  American. 

MR.  THOMAS :  One  of  the  leading  Communists  of  the 
United  States. 

THE  CHAIRMAN :  He  was  secretary  of  the  Cominu- 
nist  Party. 

MR.  RANKIN :  That  is  what  I  am  try  to  get. 
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MR.  ADAMSON :  But  you  and  Dr.  Posner  objected  to 
the  Communist  activities  at  the  time? 

MISS  MITCHELL:  Not  only  of  Dr.  Barsky,  but  of 
the  whole  group.  As  Dr.  Barsky  was  the  head,  we  natu¬ 
rally  wanted  him  advised. 

MR.  MUNDT:  I  though  you  said  Dr.  Telge  was  the 
head. 

MISS  MITCHELL:  Dr.  Barsky — I  did  not  make  that 
clear.  Dr.  Barsky  was  the  head  of  the  American  Unit 
Hospital,  but  the  supreme  head  of  the  International  Bri¬ 
gade  Hospitals  was  Dr.  Oscar  Telge. 

MR.  MUNDT:  Who  was  a  Russian? 

MISS  MITCHELL:  Nobody  ever  told  me  he  was  Rus¬ 
sian,  but  I  gathered  from  looking  at  him  and  hearing  him 
talk  that  he  was  Russian. 

MR.  MUNDT:  And  a  Communist? 

MISS  MITCHELL:  Yes. 

MR.  MUNDT:  And  associated  with  Dr.  French? 

MISS  MITCHELL :  With  Dr.  French,  yes. 

MR.  MUNDT :  You  say  he  was  a  German,  a  Nazi? 
1729  MISS  MITCHELL:  Yes. 

MR.  MUNDT:  Kind  of  an  unholy  combination 

there. 

MISS  MITCHELL:  Yes. 

MR.  RANKIN :  Now  you  are  making  these  charges 
against  Barsky? 

MISS  MITCHELL :  Only  as  the  head  of  the  hospital, 
but  I  was  making  charges  more  or  less  against  this  or¬ 
ganization  that  had  sent  these  people  into  Spain  as  Anti- 
Fascists,  when  really  they  were  Communists.  They  did 
take  a  few  of  us,  call  us  dupes,  if  you  will,  as  we  were 
after  all — I  don’t  think  there  were  many  people  in  America 
who  were  very  well  politically  grounded  in  1937  as  to  what 
was  going  to  happen  in  the  world  or  what  had  been  happen¬ 
ing.  We  gave  our  services,  we  offered  our  services  purely 
in  an  American  way  to  aid  a  country  that  seemed  to  be 
in  distress,  and  for  one  other  reason:  we  did  feel  that 
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Germany  was  on  the  march  to  go  far.  X  don’t  think  there 
is  anything  un-American  about  that. 

THE  CHAIRMAN :  It  might  be  well  to  clarify  |  the 
record  to  this  extent :  under  the  auspices  of  what  organiza¬ 
tion  did  you  go  there?  ! 

MISS  MITCHELL:  We  went  under  the  auspice^  of 
the  American  Medical  Bureau,  which  was — I  don’t  kjiow 
whether  “auxiliary”  is  the  right  name  or  not,  but  I  jwill 
say  that — which  was  the  medical  end  of  the  American 
Friends  of  Spanish  Democracy.  They  were  paying  for 
this. 

1730  MR.  RANKIN :  Miss  Mitchell,  for  your  infor¬ 
mation  I  will  say  that  every  member  of  this  c0m- 
mittee  will  agree  with  you  that  there  was  nothing  un- 
American  in  being  opposed  to  Hitler  and  his  crowds  I 
don’t  think  there  is  any  objection  to  that. 

MISS  MITCHELL:  That  was  my  history  and  Dr. 
Posner’s  history. 

THE  CHAIRMAN :  Who  financed  this  expedition  as 
you  went  on? 

MISS  MITCHELL :  The  American  Friends  of  Spanish 
Democracy. 

THE  CHAIRMAN :  Was  that  an  organization  existing 
in  America? 

MISS  MITCHELL:  Yes.  The  same  people,  more  or 
less,  now  are  running  this  Refugee  Committee.  It  H  a 
continuation  of  that. 

MR.  ADAMSON :  But  they  never  said  anything  to  you 
about  Communism  until  after  they  got  you  over  there? 

MISS  MITCHELL:  I  went  over  there  as  an  anti- 
Fascist,  pure  and  simple.  Dr.  Posner  went  over  there  as 
an  anti-Fascist.  If  you  ever  hear  Dr.  Posner  speak  y|ou 
will  realize  that  he  is  a  political  anti-Fascist  even  today* 

MR.  ADAMSON :  So  are  we  all. 

MR.  BONNER:  Whom  did  you  go  to  Spain  to  treaty 

MISS  MITCHELL :  Republicans.  That  was  recognized 
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by  us,  that  we  were  sent  by  the  National  Medical  Bu¬ 
reau. 

1731  MR.  THOMAS:  Were  you  anti-Franco? 

MISS  MITCHELL :  Anti-Franco.  I  didn’t  even 

know  that  Franco  was  in  it  until  I  got  there.  I  just  knew 
that  the  United  States  Government  recognized  the  Repub¬ 
lican  government  of  Spain,  continued  to  do  so,  and  would 
not  recognize  Franco.  I  would  not  go  any  place  and  help 
anyone  that  the  United  States  Government  didn’t  recog¬ 
nize. 

MR.  MUNDT:  Now,  you  were  telling  us  about  what 
you  had  said  to  Mr.  Minor. 

MR.  ADAMSON :  Tell  us  what  they  did  about  Dr. 
Barskv  when,  as  the  head  of  the  hospital,  you  and  Dr. 
Posner  objected  to  his  Communist  political  activities  in 
the  hospital. 

MISS  MITCHELL:  The  point  will  take  me  a  few 
minutes  to  explain,  but  I  think  it  is  very  important.  When 
we  were  rather  sure  of  what  we  were  mixed  up  in,  we 
did  not  know  to  whom  to  appeal.  I  was  told  that  the 
Spanish  Consul  was  a  Fascist  and  that  I  must  not  go  near 
him.  I  had  no  reason  to  go  to  the  Consul.  I  was  in  with 
these  people,  being  taken  into  the  hospital,  and  that  was 
what  was  told  my  group,  “You  must  not  see  the  Consul, 
because  he  is  a  Fascist.” 

MR.  RANKIN:  You  mean  the  American  Consul? 
MISS  MITCHELL:  The  American  Consul. 

MR.  RANKIN:  Who  w^as  he  at  that  time? 

MISS  MITCHELL:  I  do  not  remember,  but  I  would 
have  his  name  in  my  files  some  place. 

1732  MR.  RANKIN :  But  they  told  you  not  to  go  to 
the  American  Consul,  because  he  was  a  Fascist? 

MISS  MITCHELL:  That  is  right.  I  was  terribly  sur¬ 
prised  that  the  American  Consul  would  be  allied  with  the 
Fascists.  Later  on  I  learned  that  the  term  “Fascist”  was 
given  to  anyone  who  was  not  a  Communist. 
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MR.  RANKIN:  Isn’t  that  the  Communist  slogan  now 
in  this  country? 

MISS  MITCHELL :  Yes.  And  I  would  like  to  tell  you 
gentlemen  something  right  here.  After  a  very  long,  bitter 
and  heartbreaking  struggle,  after  they  saw  I  was  thor¬ 
oughly  aroused,  I  was  told  that  the  time  had  come  in  life 
when  I  would  have  to  make  a  choice  between  Fascism  ^nd 
Communism. 

MR.  MUNDT:  Who  told  you  that? 

MISS  MITCHELL:  Someone  at  the  hospital,  of  ^he 
group  of  persons  there.  I  said,  “The  hell  you  say.  ipid 
you  ever  hear  of  Americanism?”  And  I  said,  “Well,  that 
will  be  my  choice  now  and  forever.”  And  as  I  have  sjjen 
things  developing,  I  realize  that  that  is  the  choice  that  is 
being  given  to  Europe  and  has  been  being  given  right  along 
up  until  the  time  we  joined  in  the  fight,  and  today  itj  is 
about  all  the  choice  they  are  being  given,  if  the  Comrpu- 
nists  have  anything  to  say  about  it  at  all,  and  that  choice 
was  given  to  me  in  1937,  and  I  said  to  them  at  that  time, 
“You  will  live  in  cellars  and  you  will  die  in  cellars, 
1733  and  Americanism  will  be  alive  long  after  you  hre 
dead.”  That  was  my  reaction  to  being  asked  to 
make  my  choice  between  Fascism  and  Communism.  Well, 
that  group  of  Americans  over  there,  I  didn’t  even  know 
they  were  Americans.  They  didn’t  even  know  there  vfas 
a  United  States  of  America. 

MR.  ADAMSON :  Did  you  hear  anything  about  the 
American  Federation  of  Labor  among  this  group? 

MISS  MITCHELL:  I  found  tha^t  it  was  pretty  bad 
policy  to  say  anything  about  the  American  Federation  of 
Labor.  If  you  liked  the  C.  I.  0.  it  was  wonderful.  The 
C.  I.  0.  was  thought  of  very  well  in  Spain  among  the 
American  group  in  the  year  1937. 

MR.  RANKIN :  You  mean  the  Communist  group? 

MISS  MITCHELL :  By  the  American  Communists. 
There  were  only  a  few  of  them,  Mr.  Rankin,  who  were  not 
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Communists,  therefore,  if  I  heard  any  speeches  made  or 
anything  said  it  would  be  by  Communists. 

MR.  ADAMSON :  Tell  us  what  happened  to  your  com¬ 
plaints  against  Barsky.  What  did  they  do  to  him  or  with 
him? 

MISS  MITCHELL:  Well,  that  is  what  I  wanted  to 
make  clear  a  few  moments  ago.  I  arrived  in  April,  and 
I  think  it  was  in  May,  now,  I  may  have  some  of  these  dates 
wrong,  but  I  have  them  all  in  my  files — 

MR.  ADAMSON  (interposing) :  That  is  near  enough. 

MISS  MITCHELL:  It  was  about  the  end  of 
1734  May  when  I  found  out  this  grave  inefficiency  in  the 
hospital.  I  came  to  the  conclusion  after  a  few 
months  that  it  was  not  all  inefficiency.  It  was  much  too 
smooth  and  much  too  perfect,  and  I  began  to  call  it  sabo¬ 
tage.  It  was  not  to  help  the  Spanish  people.  So  we 
demanded  an  investigation  of  Dr.  Barsky,  and  we  did  not 
know  to  whom  to  go,  because  Dr.  Pitts,  about  whom  I 
will  speak  later,  and  Dr.  Posner  and  myself  knew  very 
little  about  these  people.  We  didn’t  know  what  to  do. 

MR.  RANKIN:  Doctor  whom  did  you  say? 

MISS  MITCHELL:  Dr.  Donald  Pitts,  from  Elk  City, 
Oklahoma. 

MR.  RANKIN:  He  was  not  a  Communist? 

MISS  MITCHELL :  Now,  we  felt  that  this  thing  should 
be  cleared  up,  that  the  hospital  should  be  cleaned  out  and 
these  Communists — that  this  inefficiency,  this  sabotage, 
whatever  you  want  to  call  it,  must  be  cleaned  out,  and 
since  Barsky  was  the  head  and  since  we  knew  a  number  of 
things,  we  felt  Barsky  was  responsible  along  with  Mildred 
Rackley,  who  was  his  secretary,  so  we  raised  such  a  rumpus 
about  it  that  Mr.  Robert  Minor  arrived  one  day  for  an 
investigation  of  Dr.  Barsky  and  Mildred  Rackley.  I  was 
not  permitted  in  that  investigation;  however,  I  was  very 
friendly  with  Dr.  Pitts,  and  Dr.  Pitts  and  Dr.  Posner  told 
me  what  happened.  There  were  about  five  Communists 
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came  up.  There  was  Robert  Minor  and  about  five  po¬ 
litical  commissars  conducted  this  investigation  of 

1735  Barsky  and  Mildred  Rackley,  and  at  the  end  of  that, 
Dr.  Pitts  was  made  bead  of  the  hospital,  and  Dr. 

Barsky  was  to  be  sent  back  to  the  United  States  immedi¬ 
ately,  as  was  Mildred  Rackley.  There  was  a  lot  of  confu¬ 
sion  about  that.  Dr.  Barsky  did  come  home  eventually. 
He  came  home  about  the  middle  of  July.  He  was  not  to 
come  back  again. 

MR.  ADAMSON:  That  is  what  they  told  you? 

MISS  MITCHELL:  That  is  what  was  arranged  pub¬ 
licly,  in  front  of  Dr.  Pitts  and  Dr.  Posner  after  this  meet¬ 
ing.  However,  Dr.  Barsky  did  come  back  but  not  while!  we 
were  there.  I 

Now,  then,  in  spite  of  the  fact  that  Dr.  Barsky  had  dis¬ 
appeared,  was  no  longer  in  the  American  hospital,  the 
confusion  still  continued,  as  did  the  Communistic  activities, 
until  finally  I  was  working  in  the  hospital  under  a  politcal 
commissar. 

MR.  ADAMSON:  Who  was  he?  j 

MISS  MITCHELL :  Alfred  Stone.  I  have  written  evi¬ 
dence  to  that,  signed  by  Alfred  Stone. 

MR.  ADAMSON:  Was  he  an  American? 

MISS  MITCHELL:  He  was  an  American. 

MR.  MUNDT:  You  have  evidence  to  what? 

MISS  MITCHELL:  That  we  were  working  in  the 
American  hospital  in  Spain  under  a  political  commissar. 
MR.  MUNDT:  And  Stone  was  the  Commissar? 

MISS  MITCHELL:  Yes,  Alfred  Stone. 

1736  MR.  RANKIN:  Is  that  his  real  name? 

MISS  MITCHELL:  I  don’t  believe  that  anycjne 
traveled  under  their  real  name  in  Spain,  except  possibly 
Dr.  White.  ! 

MR.  RANKIN :  I  know  there  is  a  man  that  writes  ijor 
PM  that  calls  himself  “I.  F.  Stone,”  whose  real  name  is 
Isador  Feinstein. 
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MISS  MITCHELL:  Maybe  it  is  the  same  one.  If  I 
could  get  a  look  at  some  of  these  people  I  could  tell. 

MR.  RANKIN :  Cordell  Hull  made  him  give  his  real 
name  down  here  one  time  at  one  of  his  press  conferences. 
He  asked  him  his  name  and  he  said  “I.  F.  Stone,”  and 
Cordell  Hull  said,  “I  know,  but  what  is  your  real  name? 
I  know  you  go  under  the  name  of  I.  F.  Stone,  but  what 
is  your  name?”  So  he  made  him  give  his  name,  Isador 
Feinstein? 

MR.  ADAMSON:  You  used  your  real  name,  didn’t 
vou  ? 

MISS  MITCHELL:  Yes. 

MR.  ADAMSON :  Dr.  Posner  used  his  real  name? 

MISS  MITCHELL:  Yes. 

MR.  ADAMSON:  And  Dr.  Pitts? 

MISS  MITCHELL :  Yes,  Dr.  Donald  Pitts. 

MR.  MUNDT :  Just  to  make  this  clear  in  the  record, 
you  said  you  had  signed  evidence  that  Mr.  Stone  was  a 
political  commissar? 

MISS  MITCHELL:  I  called  him  a  commissar,  Alfred 
F.  Stone,  Political  Commissar. 

1737  MR.  ADAMSON :  She  has  got  a  copy  of  an 
order  signed  by  him. 

MR.  RANKIN :  Let  us  put  it  in  the  record  at  this 
point. 

MR.  ADAMSON :  I  am  going  through  the  case,  Mr. 
Rankin,  and  we  will  put  them  all  in. 

MR.  RANKIN :  But  we  are  making  a  record  here  now, 
and,  Mr.  Chairman,  I  submit  that  it  ought  to  go  into  the 
record  at  this  point. 

MR.  ADAMSON :  Can  we  refer  to  it  at  this  point,  Mr. 
Chairman,  then  put  it  in  later? 

MR.  RANKIN:  I  would  like  to  have  it  submitted  and 
go  into  the  record  here. 

THE  CHAIRMAN :  Mr.  Rankin,  you  see  that  file  of 
papers  over  there? 

MR.  RANKIN :  Yes. 
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THE  CHAIRMAN:  I  understand  counsel  intends  to 
put  that  all  in. 

MR.  RANKIN :  I  understand  that,  hut  this  thing  should 
go  in  at  this  point. 

1738  MISS  MITCHELL :  It  is  in  the  No.  1  file.  | 

MR.  ADAMSON :  Suppose  you  get  that  outj  and 

also  give  me  those  newspaper  articles  with  Mr.  Minor’s 
picture  and  your  picture  in  them. 

MISS  MITCHELL :  I  also  would  like  to  say  one  pther 
thing  that  I  failed  to  mention. 

MR.  RANKIN :  It  is  understood  that  when  th^t  is 
submitted,  it  goes  into  the  record  at  the  point  I  have  aisked 
to  have  it  go  in? 

THE  CHAIRMAN :  Yes. 

MISS  MITCHELL:  After  Dr.  Barsky  was  supposed 
to  have  been  sent  out  of  Spain  back  to  the  United  States, 
and  not  to  be  returned,  he  did  not  come  back  to  the  Uriited 
States.  There  was  a  hospital  in  the  southern  park  of 
Spain,  a  field  hospital,  and  Dr.  Barsky  remained  there 
for  some  time,  until  his  office  associate  of  20  years  arrived. 

MR.  ADAMSON:  What  was  his  name? 

MISS  MITCHELL:  Irving  Busch. 

MR.  ADAMSON :  And  Irving  Busch  held  Barsky ’s'  job 
warm  for  him  while  Barsky  came  to  the  United  States?  j 

MISS  MITCHELL:  Yes,  and  continued  sabotage 
against  Dr.  Pitts,  to  have  him  sent  home. 

MR.  RANKIN:  Is  Busch  Jewish  too? 

MISS  MITCHELL:  He  is  a  Jew.  Now,  I  don’t  want 
to  participate  in  anything  that  is  anti-Semitic.  | 

1739  MR.  RANKIN:  I  know,  but  we  just  want  to  get 
the  background. 

MR.  THOMAS:  I  don’t  think  it  should  be  brought  out 
whether  these  people  are  Jewish  or  not,  and  I  think  the 
witness  agrees  with  that.  I  don’t  think  it  is  relevant 
at  all. 

MR.  RANKIN :  Well,  I  think  it  is  material  for  a  ihan 
to  ask  whatever  kind  of  questions  he  uTants  to  here,  that 
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are  relevant,  and  I  think  that  if  Communism  in  this  country 
is  being  fostered  by  and  promoted  by  an  element,  we  have 
a  right  to  know  who  they  are. 

MR.  THOMAS :  That  is  all  right  to  know  who  they  are, 
but  it  doesn’t  make  any  difference  what  race  they  are, 
whether  they  are  Catholic  or  Jew  or  what  they  are. 

MR.  RANKIN :  I  am  not  going  to  be  muzzled  in  asking 
who  these  people  are. 

THE  CHAIRMAN :  I  think  it  is  fair  to  identify  anyone 
that  is  referred  to  here.  Of  course,  there  might  be  an 
unfair  inference. 

MR.  ADAMSON :  If  you  will  let  the  lady  go  on,  she 
will  explain  to  you  that  Dr.  Busch  kicked  Barsky  out. 

MR.  RANKIN:  All  right,  go  ahead. 

MR.  THOMAS:  Before  that  I  want  to  protest  for  the 
record  that  I  think  it  is  not  proper  to  characterize — to 
undertake  to  find  out  whether  these  people  are  Catholics 
or  Jews  or  Protestants  or  whatever  they  are,  what- 
1740  ever  their  religion  is. 

MISS  MITCHELL:  I  would  like  to  agree  with 
that.  That  would  be  my  mind. 

MR.  RANKIN :  This  is  an  investigation,  you  know. 

MR.  ADAMSON:  I  believe  Dr.  Posner  also  is  a  Jew, 
and  he  is  a  very  able  and  reliable  man. 

MR.  THOMAS:  That  is  right.  So  what  difference 
does  it  make  whether  a  person  is  a  gentile  or  a  Jew? 

MR.  ADAMSON :  And  Busch,  who  was  Barsky ’s  part¬ 
ner,  she  will  testifv  kicked  Barskv  overboard  after  he  had 

7  v  w 

been  associated  with  him  for  years. 

MR.  THOMAS :  I  just  want  to  make  that  public  protest. 

THE  CHAIRMAN :  Very  well,  the  record  shows.  Now 
go  ahead. 

MISS  MITCHELL:  After  Barsky  had  been  removed 
from  the  American  hospital  we  were  told  he  was  going 
to  be  sent  back  to  the  United  States,  he  remained  for  a 
month  or  a  month  and  a  half  until  Dr.  Busch  arrived. 
Sabotage  did  not  lessen  in  the  least.  Communist  activities 
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did  not  lessen  in  the  least.  They  became  more  active  than 

i 

ever. 

MR.  MUNDT:  Under  Dr.  Pitts? 

MISS  MITCHELL:  No.  You  see,  the  Doctor  was 
the  Commandant.  He  gave  orders,  but  this  was  a  grbup 
of  people  who  had  organized,  and  they  were  at  the  meeting, 
and  finally  Dr.  Pitts  became  so  enraged,  so  insultjed, 
1741  so  hurt  that  he  picked  up  his  grip  one  morning 

left.  I  asked  him,  “For  God’s  sake,  stay  Injre. 
Stay  with  us.  Help  us.”  I  had  begun  to  get  a  little 
frightened  and  I  begged  him,  “Stay  here  as  an  American 
and  see  this  thing  through,  and  then  take  it  to  our  Govern¬ 
ment  when  you  get  back  to  the  United  States.”  Dr.  Pitts 
made  every  effort  to  do  that,  but  he  just  could  not  stay 
there  and  he  left,  but  before  he  left,  and  when  he  saw  the 
political  activities  continuing,  Dr.  Pitts  and  Dr.  Posner 
went  to  Valencia,  where  the  Spanish  government  \^as 
located  at  that  time.  They  went  directly  to  the  Spanish 
government  to  agitate  the  abolition  of  the  International 
Brigade,  and  that  all  material  set  up  by  the  American 
Medical  Bureau  should  be  given  directly  to  the  Spanish 
people,  to  the  Spanish  government.  I  don’t  know  wjho 
the  officials  were  that  they  saw  in  the  Spanish  governmejit, 
but  I  have  some  records  on  that  here,  and  whoever  th^y 
saw,  they  were  asked  to  go  to  a  certain  room  in  the  English 
Hotel,  I  think,  in  Valencia  and  make  out  a  written  report, 
which  they  did.  Unfortunately  they  did  not  keep  a  carbpn 
copy.  Had  I  been  there,  there  would  have  been  a  carbon 
copy. 

MR.  RANKIN:  Do  you  mean  that  was  the  Franpo 
government? 

MISS  MITCHELL:  No,  that  was  the  Republican  gov¬ 
ernment,  the  Spanish  government.  Now,  this  political 
activity  continued  even  when  Dr.  Barsky  was  not  there. 
Later  on  we  found  Barsky  was  controlling  things  from  die 
south. 
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MR.  ADAMSON:  Isn’t  it  true — and,  gentlemen, 

1742  I  sat  up  a  good  part  of  the  night  talking  to  this 
lady  last  night.  She  has  not  had  any  sleep  at  all. 

I  have  had  three  or  four  hours  sleep— isn’t  it  true  that 
the  International  Brigade  organization  sort  of  interposed 
itself  between  the  so-called  Spanish  Republican  government 
and  the  people? 

MISS  MITCHELL:  Definitely. 

MR.  ADAMSON :  It  sort  of  descended  on  Spain  like 
a  plague? 

MISS  MITCHELL:  Yes,  sir. 

MR.  ADAMSON :  And  you  were  stymied  in  everything 
you  wanted  to  do  to  improve  the  medical  treatment  of 
the  Spanish  people? 

MISS  MITCHELL:  Everything. 

MR.  ADAMSON :  In  other  words,  the  International 
Brigade  was  like  an  octopus  that  took  possession  of  rela¬ 
tions  between  the  government  and  the  people? 

MISS  MITCHELL:  Well,  I  have  some  things  in  my 
record  here  where  one  of  the  Doctors,  one  of  the  young 
Doctors,  complained  about  not  getting  any  surgery,  and 
one  of  the  older  Doctors  said,  “Well,  I  don’t  know  -why  you 
are  worried  about  surgery.  You  didn’t  come  over  here 
to  do  surgery.  You  came  over  here  to  do  political  propa¬ 
ganda.  You  mustn’t  be  concerned  about  surgery.”  That 
was  Dr.  Irving  Busch. 

MR.  ADAMSON :  Barsky’s  partner? 

MISS  MITCHELL :  Yes. 

1743  MR.  ADAMSON :  For  the  first  three  months  after 
you  got  there,  did  they  give  you  and  Dr.  Posner 

any  surgical  cases  to  work  on? 

MISS  MITCHELL:  We  saw  practically  no  work  at 
all  for  three  months.  I  found  that  what  cases  there  were, 
after  all  they  were  not  always  cases  for  a  hospital.  You 
will  get  your  hospital  cases  when  you  have  a  push,  when 
you  have  a  battle,  and  there  were  not  so  many  battles, 
but  at  the  same  time  we  got  no  work  at  all.  I  tried  to 
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have  the  soldiers  that  were  ambulatory — I  tried  to  halve 
them  come  into  the  hospital,  into  our  clinic,  and  have  their 

J  •  •  i 

teeth  examined  and  see  if  they  had  any  gum  condition, 
looking  for  trench  mouth,  cavities  and  things  of  that  kijnd 
before  they  w*ent  back  to  the  trenches.  I  never  got  a[ny 
cooperation  in  that  at  all.  I  thought  that  as  long  as  (we 
were  doing  nothing,  we  should  be  doing  that  at  lealst. 
We  were  very  angry  over  the  fact  that  we  were  not  getting 
any  work. 

MR.  ADAMSON:  You  complained  about  it? 

MISS  MITCHELL :  I  complained  to  this  fellow  Freiick 
time  and  again.  Telge  appeared  once  or  twice  durihg 
those  three  months,  and  we  complained  to  him.  I  didn’t 
complain  to  him,  but  Dr.  Posner  did  and  Dr.  Pitts  did: 

MR.  ADAMSON :  And  that  is  when  you  were  told  tljat 
vou  didn’t  cover  over  there  to  do  surgerv,  vou  came  over 
there  to  do  Communist  propaganda? 

1744  MISS  MITCHELL:  No,  we  were  not  told  th^t. 

That  was  told  to  a  young  surgeon  that  belonged  to 
the  Communist  Party.  He  was  anxious  to  do  surgery  ajnd 
wasn’t  getting  any.  We  were  there  just  to  do  oral  surgeijy, 
and  we  weren’t  getting  any,  just  standing  there  idjle, 
wasting  our  time.  That  continued  for  some  time,  until 
the  day  that  Dr.  Pitts  resigned  and  w’ent  home.  We  went 
to  Alcasada  ( ?),  headquarters  of  the  International  Brigade 
Sanitary  Service  and  told  them  w*e  were  sick  of  the 
political  agitation,  we  were  sick  of  the  whole  setup,  and 
we  were  getting  no  work,  and  we  wrere  wrasting  our  time 
and  were  going  home  as  of  that  day,  which  was  about  the 
middle  of  July. 

MR.  RANKIN:  1937? 

MISS  MITCHELL:  Yes.  For  some  reason  or  othbr 
they  wanted  Dr.  Pitts  to  go  home  but  they  didn’t  waht 
Dr.  Posner  and  me  to  go  home.  At  that  time  and  fi>r 
the  first  time  I  wras  introduced  to  Dr.  Telge.  Well,  whether 
Dr.  Oscar  Telge  was  a  Russian  Communist  or  not,  he 
seemed  to  be  a  very  fair  man  and  seemed  to  v’ant  to  have 


60 


the  soldiers  eared  for,  and  he  begged  Dr.  Posner  to  stay. 
He  said,  “There  is  going  to  be  a  battle  soon  and  we  will 
need  you.  Please  stay.  I  will  see  that  you  do  get  work. 
I  will  see  that  work  is  sent  to  the  hospital.7 ’  And  he 
begged  us  to  stay. 

I  told  Dr.  Telge  at  that  time  how  disgusted  I  was  and 
how  hurt  I  was  and  how  sick  I  was  of  all  of  this.  We 
did  say  we  would  go  back  for  another  three  and  a 

1745  half  months,  but  I  said  I  would  rather  leave.  Don’t 
forget,  I  was  afraid.  Well,  we  went  back,  and  Dr. 

Telge — 

MR.  THOMAS  (interposing):  You  were  afraid  of  be¬ 
ing  shot? 

MISS  MITCHELL:  I  was  afraid  all  the  time.  We 
went  back,  and — 

MR.  RANKIN  (interposing) :  You  were  afraid  of  being 
shot  by  whom? 

MISS  MITCHELL:  By  people  that  didn’t  like  our 
frame  of  mind  and  the  fact  that  we  loved  America  and 
wanted  it  to  remain  a  democratic  country. 

THE  CHAIRMAN :  You  were  afraid  of  being  shot  by 
the  Communists? 

MISS  MITCHELL:  I  was  afraid  that  we  would  not 
get  out  of  Spain  alive,  there  seemed  to  be  so  much  against 
us  every  place  we  went. 

MR.  RANKIN:  Because  of  your  American  attitude? 
MISS  MITCHELL :  That  is  right. 

MR.  BONNER:  Who  invited  you  people  to  come  over 
there  ? 

MISS  MITCHELL:  Dr.  Posner  volunteered  after  he 
was  approached  by  the  members  of  the  American  Medical 
Bureau  who  were  present  at  a  cocktail  party  that  Dr. 
Posner  went  to  in  New  York. 

MR.  BONNER:  Nobody  in  Spain  invited  you  to  come 
over  there? 

1746  MISS  MITCHELL:  No,  nobody  in  Spain. 
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MR.  BONNER:  You  say  there  were  no  patients 

to  treat  ? 

MISS  MITCHELL:  We  had  very  few  patients.  | 

MR.  BONNER:  You  said  so  far  you  had  nobody  to 
treat,  no  patients.  j 

MISS  MITCHELL:  We  had  just  a  few  cases. 

MR.  BONNER:  You  were  in  a  general  hospital ?j 

MISS  MITCHELL:  That  is  right.  There  were |  very 
few  operations  being  done  in  the  American  hospital.! 

MR.  BONNER :  Who  promoted  the  plan  to  go  over 
there?  You  were  not  invited  by  Spain  to  come  over?! 

MISS  MITCHELL:  You  mean  the  American  Medical 
Bureau? 

MR.  BONNER:  Yes.  You  say  there  were  no  patients, 
there  was  no  wo>rk  for  you  to  do.  What  was  the  incentive 
for  your  going? 

MISS  MITCHELL:  I  didn’t  say  that  in  Spain  there 
was  no  work  to  be  done. 

MR.  BONNER:  You  said  your  hospital  didn’t  gef  any 
patients. 

MISS  MITCHELL:  That  is  right.  I  said  so,  and  that 
is  exactly  what  I  mean. 

MR.  BONNER:  But  there  were  people  there  who  Were 
suffering  and  needed  medical  attention,  yet  they  were!  not 
coming  to  the  hospital? 

MISS  MITCHELL:  That  is  right.  They  were 
1747  not  coming  to  the  hospital.  They  may  have  "been 
going  to  some  other  hospital  but  they  were  I  not 
coming  to  us,  and  there  were  very  few  operations  clone 
during  my  stay  at  the  American  Hospital. 

MR.  BONNER :  What  part  of  the  Spanish  government 
invited  you  over  there  to  begin  with?  j 

MISS  MITCHELL:  Do  you  mean  me  personally? 

MR.  BONNER:  No,  the  whole  outfit  you  wTere  witji. 

MISS  MITCHELL:  That  is  information  you  wcjrnld 
have  to  get  from  the  American  Medical  Bureau  or  the 
American  Friends  of  Spanish  Democracy. 
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MR.  BONNER:  That  is  what  we  need. 

MR.  THOMAS:  May  I  say  right  there,  isn’t  it  true 
that  this  Medical  Bureau  was  a  part  or  an  auxiliary  of 
the  International  Brigade? 

MISS  MITCHELL:  I  was  not  told  that  here  in  New 
York. 

MR.  THOMAS:  But  you  found  it  out  later  on? 

MISS  MITCHELL:  Yes. 

MR.  THOMAS:  And  that  the  International  Brigade, 
through  the  friends  of  Spanish  democracy,  arranged  it 
so  that  your  group  could  go  over  there? 

MISS  MITCHELL :  That  is  right. 

MR.  RANKIN :  Now,  Miss  Mitchell,  what  time  did  you 
leave  Spain? 

MISS  MITCHELL :  I  left  Spain  in  September,  I  think 
about  the  15th,  some  time  between  the  15th  and  the 
174S  19th,  1937,  but  I  did  not  get  home  until  November, 
because  I  stayed  six  weeks  in  Europe.  We  were 
very  thin  and  worn  out,  and  I  did  not  want  to  go  home  in 
that  condition. 

MR.  RANKIN :  And  you  have  not  been  back  over 
there  since? 

MISS  MITCHELL:  No,  I  have  not,  but  we  made 
arrangements  to  go  back  and  then  cancelled  them. 

MR.  RANKIN :  Are  you  connected  wbth  this  move¬ 
ment,  this  Friends  of  Spanish  Democracy  here  in  this 
country  now? 

MISS  MITCHELL:  No,  we  severed  our  relationship 
as  soon  as  we  found  out  what  was  going  on. 

MR.  RANKIN :  You  regarded  it  as  a  Communist  setup 
at  that  time? 

MISS  MITCHELL:  Absolutely. 

MR.  RANKIN :  Has  it  changed  from  that  day  to  this? 

MISS  MITCHELL:  I  have  not  associated  with  them 
since  I  came  from  Spain,  but  Dr.  Barsky  seems  to  be  into 
everything,  and  that  would  be  enough  for  me. 

MR.  RANKIN :  He  was  a  Communist*  then? 


MISS  MITCHELL :  Yes,  he  was,  and  Dr.  Irving  Busch 
told  me  he  was  a  Communist  of  one  year’s  standing  at  this 
time,  at  the  time  he  went  to  Spain. 

MB.  RANKIN:  That  Busch  was? 

MISS  MITCHELL :  That  Dr.  Barsky  was.  There  was 
complaint  on  Dr.  Busch’s  part  and  also  Dr.  Burns,  land 
Dr.  Burns  told  me  first  that  he  had  been  a  Cfom- 

1749  munist  of  many  years  standing,  and  that  Barsky 
had  only  been  a  Communist  of  one  year’s  standing. 

Irving  Busch  said  he  had  been  a  Communist  of  about  ejight 
years  standing,  and  that  Dr.  Barsky  had  only  been  jone 
year’s  standing. 

MR.  MUNDT:  Burns  and  Busch  and  Barsky  were  all 
Communists? 

MISS  MITCHELL:  Yes,  they  were. 

MR.  ADAMSON :  Now,  tell  us,  did  Busch  get  disguited 
with  Barsky  and  sever  his  relations  with  him?  Dr.  Bu^ch, 
you  say,  was  an  associate  of  20  years  standing.  Isl  he 
still  associated  with  Barsky? 

MISS  MITCHELL:  No,  Dr.  Busch  severed  his  pro¬ 
fessional  association  with  Dr.  Barsky  upon  his  coming  hack 
from  Spain.  They  had  been  professional  associates,  und 
they  had  their  offices  together  almost  from  their  college 
days,  which  was  about  20  years.  He  no  longer  has  his 
office  with  Dr.  Barsky  and  has  not  had  for  some  timeJ 
MR.  MUNDT:  Do  you  know  why  they  separated? 
MISS  MITCHELL :  Because  of  what  happened  in 
Spain.  Dr.  Busch  had  no  idea  he  was  just  going  over  to 
hold  the  bag  for  Barsky. 

MR.  MUNDT:  They  were  both  Communists,  you  s^y? 
MISS  MITCHELL:  Yes,  but  Dr.  Busch  felt  that  he 
was  going  over  there  to  take  charge  and  that  Barsky  was 
coming  home.  He  did  come  back,  although  he  told  them 
he  was  coming  back,  and  that  is  what  Robert  Mbjior 

1750  told  us.  He  did  not  feel  that  Barsky  would  in  ^ny 
way  try  to  cut  the  ground  from  under  his  feet,  but 

he  did,  and  I  told  him  that  he  would.  I  told  Dr.  Bufech 
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iiiat  v  ien  Dr.  BarsSy  got  back  lie  would  certainly  see  that 
he  was  no  longer  head  of  the  American  hospital,  and  that 
he  himself  would  be  head  from  then  on  and  Busch  would 
not  be  any  place,  and  that  is  exactly  what  happened. 

MR.  RANKIN :  Miss  Mitchell,  you  started  your  testi¬ 
mony  1  efore  I  came  in.  You  say  you  are  a  trained  nurse? 

MIS. 5  MITCHELL:  I  am  an  undergraduate  nurse. 
You  do  not  have  to  be  a  nurse  for  the  dental  profession. 
I  was  a  very  young  girl  when  I  went  into  nursing.  I 
went  in,  really,  to  help  in  the  last  war.  I  was  young  and 
inexperienced.  All  my  people  were  out  of  the  country 
at  war.  I  have  a  very  small  family.  As  a  matter  of 
fact,  I  have  been  an  orphan  most  of  my  life,  and  I  didn’t 
understand  exactly  how  much  training  would  mean  to  me 
in  the  future.  I  became  ill  from  the  overwork  that  I  went 
through  in  the  hospital,  and  I  went  out.  But  I  am  an 
undergraduate  nurse,  and  I  have — well,  I  had  a  little 
flurry  of  being  unstable  when  I  was  young,  very  young, 
I  think  more  or  less  due  to  lack  of  money — when  you  don’t 
have  a  family  vou  have  got  to  look  out  for  vourself  eco- 
nomically.  But  in  the  last  23  years  of  my  life  I  have  had 
two  jobs  in  New  York  City.  I  think  that  is  proof  that  I 
have  stability. 

MR.  RANKIN:  You  have  a  job  there  now? 

MISS  MITCHELL:  I  do.  I  have  been  in  this 
1751  present  job  12  years  in  June. 

MR.  RANKIN:  What  is  your  present  job? 

MISS  MITCHELL:  I  am  Dr.  Posner’s  assistant.  He 
just  does  surgery,  and  I  am  his  surgical  nurse  in  the 
office.  The  other  job  that  I  was  in  for  nine  years  was 
similar.  He  also  was  a  specialist  in  oral  surgery. 

MR,  ADAMSON:  Would  you  open  your  file  there  now 
and  let  these  gentlemen  see  the  newspaper  pictures? 

THE  CHAIRMAN :  While  you  are  doing  that,  would 
you  mind  answering,  what  is  Dr.  Pitts’  first  name? 

MISS  MITCHELL:  Donald. 

THE  CHAIRMAN:  WLere  is  he? 
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MISS  MITCHELL:  He  is  in  Floydada,  Texas,  how. 
At  the  time  I  knew  him  he  was  in  Elk  City,  Oklahoma!. 

MR.  MUNDT:  Can  you  identify  Dr.  Burns  any  fur¬ 
ther?  Give  us  his  first  name. 

MISS  MITCHELL :  Albert  Burns.  I  have  letters  liiere 
from  Dr.  Burns. 

MR.  MUNDT:  Where  is  he  now? 

MISS  MITCHELL:  I  had  a  Christmas  card  from  Dr. 
Burns — I  don’t  believe  there  was  any  return  address. 
He  was  a  doctor  in  Sumount,  at  the  Veterans  Hospital 
there  for  several  years  after  he  came  back  from  Sjlain 
with  tuberculosis. 

THE  CHAIRMAN:  Did  you  know  anything  about  the 
whereabouts  of  Dr.  Mildred  Rackley? 

1752  MISS  MITCHELL:  I  have  been  trying  to  {ind 
out  the  whereabouts  of  Mildred  Rackley,  bujt  I 
haven’t  been  very  successful.  But  I  think  I  could. 

AIR.  MUNDT :  Was  Dr.  Burns  a  patient  in  that  tuber¬ 
cular  hospital? 

MISS  MITCHELL:  Dr.  Burns  was  a  patient  in  this 
tubercular  hospital. 

MR.  ADAMSON:  (Producing  newspaper  clippings.) 
Gentlemen,  here  is  a  picture  of  the  American  Commissar 
Robert  Minor,  and  the  lady  in  the  upper  right-hand  corher 
is  Miss  Mitchell.  These  articles  were  prepared  from  the 
data  given  to  them  by  Dr.  Posner  and  Miss  Mitchell.  I 
should  like  to  mark  that  front  page  sheet,  which  is  dated 
Friday,  February  21,  1941,  New  York  World  Telegram, 
second  edition,  page  11,  as  Exhibit  No.  1  in  connection  with 
the  testimony  of  this  witness. 

THE  CHAIRMAN:  Let  it  go  into  the  record. 

(The  article  in  the  New  York  World  Telegram  of  Fri¬ 
day,  February  21,  1941,  was  marked  Exhibit  1,  Mitchell, 
and  is  as  follows:) 

“Commissars,  M.  D. 

“Top  Man  in  U.  S.  Base  Hospital  in  Spain 
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During  Civil  War  Was  Communist  Leader  Here 

“This  is  the  second  article  of  three  on  the  inside  story 
of  American  medical  relief  work  in  Loyalist  Spain,  as  told 
for  the  first  time  by  the  chief  of  oral  surgery.  It  is  pre¬ 
sented  as  an  object  lesson  to  those  Americans  who 

1753  sponsor  causes  directed  behind  scenes  by  the 
Communists. 

“By  Frederick  Woltman, 

“World-Telegram  Staff  Writer. 

“When  non-Communist  staff  members  at  the  American 
base  hospital  charged  mismanagement  in  American  medi¬ 
cal  relief  work  in  Loyalist  Spain  they  were  given  a  hear¬ 
ing.  The  man  who  appeared  to  preside  and  serve  as  final 
authority  was  Robert  Minor. 

“Sitting  with  him  on  the  board  of  inquiry"  were  four 
political  commissars,  as  they  were  called  officially,  repre¬ 
senting  the  Communist  parties  of  different  countries. 

“Now,  Mr.  Minor,  a  veteran  Communist  party"  leader 
and  a  member  of  its  central  executive  committee  here,  had 
no  official  title  in  Spain.  On  the  record  he  was  careful  to 
disclaim  official  connection  with  the  American  Medical  Bu¬ 
reau  there.  Officially  the  celebrated  cartoonist  was  cor¬ 
respondent  for  the  Daily  Worker  (that’s  how  lie  got  into 
Spain) ;  actually  he  was  principal  agent  for  the  Communist 
party  of  the  United  States. 

“But  somehow  or  other,  according  to  Dr.  John  Jacob 
Posner,  well-known  New  York  oral  surgeon  who  set  up 

1754  the  division  of  oral  surgery  for  the  bureau,  some  of  its 
most  important  questions  of  policy  in  Spain  were 

settled  finally  by  the  Communist  wheel-horse. 

“On  Mr.  Minor’s  decision,  said  Dr.  Posner  at  his  office 
at  200  W.  57th  St.  today,  medical  and  administrative  per¬ 
sonnel  in  the  American  hospitals  were  shifted  and,  in  in¬ 
stances,  even  sent  back  to  America. 

“This  may  come  as  a  surprise  to  the  American  public 
that  financed  Loyalist  medical  relief  to  the  sum  of  $1,176,- 


000.  It  may  also  throw  light  on  the  American  Rescue  Ship 
Mission  now  raising  money  to  buy  a  ship  for  evacuating 
Spanish  refugees  from  France. 

‘  ‘  The  Ship  Mission  was  projected  by  the  pro-Comnrpnist 
group  in  the  Medical  Bureau.  Its  chairman,  Dr.  Edwfard 
K.  Barsky,  a  Communist  fellow  traveler,  was  the  official 
in  charge  of  the  American  hospitals  in  Spain. 

“Among  the  American  nurses  and  doctors,  however,  Dr. 
Posner  said,  Mr.  Minor’s  emergence  as  supreme  arbiter 
was  taken  for  granted:  ‘When  he  walked  in  to  presidp  at 
the  trial,  it  was  as  if  Gen.  Pershing  had  entered.  He  jvas 
held  in  great  reverence  and  awe  by  most  everyone. 
1755  No  one  questioned  Mr.  Minor’s  authority.’ 

“Posner  Resigns. 

“Evidently,  it  was  accepted  also  by  the  inside  Medical 
steering  committee  of  the  Medical  Bureau  here.  For,  afiter 
six  months  in  Spain,  Dr.  Posner  and  his  medical  assistant, 
Miss  Martha  E.  Mitchell,  resigned  and  returned  to  New 
York.  i 

“They  appeared  before  the  committee  of  three  doctprs 
and  made  charges,  running  to  50  pages  of  transcript,  tfiat 
political  intrigue  and  Communist  propagandizing  w^re 
running  at  full  tilt  in  the  American  hospitals  at  the  Ex¬ 
pense  of  efficient  administration  of  medical  relief.  Thbir 
charges  were  never  acted  upon  by  the  inside  committee, 
according  to  Dr.  Posner.  ! 

“Here  is  an  excerpt  of  their  testimony,  given  in  No¬ 
vember  of  1937  but  not  made  public  until  today: 

“  ‘All  of  this  (alleged  maladministration)  brought  about 
the  investigation  that  took  place  in  Villa  Paz  under  the 
direction  of  Bob  Minor,  head  of  the  American  Communists 
in  Spain;  Bill  Lawrence,  head  political  commissar  for  t^ie 
American  Communists:  Bill  Hayward,  another  political 
commissar,  and  Frank  Ayers,  who  was  political  commissar 
at  Villa  Paz,  elected  by  the  personnel.’ 

“Red  Flag  on  Wall. 
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“The  hearing  before  Mr.  Minor  and  the  assembled 
commissars  took  place  in  the  American  base  hospital’s 
dining  room.  Here  the  staff  always  met  for  political 
speeches.  On  the  wall  hung  a  red  Hag  with  hammer  and 
sickle  alongside  pictures  of  Lenin,  Stalin  and  Marx.  It 
was  only  after  a  few  of  the  staff  protested,  according  to 
Dr.  Posner,  that  the  hospital  authorities  sent  to  Valencia 
and  got  an  American  flag  to  hang  there  also. 

“After  the  hearing  Dr.  Posner  photographed  the  Com¬ 
munist  leader,  seated  in  his  shirtsleeves  outside  the  hos¬ 
pital  entrance,  his  round  face  beaming  under  a  beret. 
Standing  or  kneeling  about  Mr.  Minor  were  the  com¬ 
missars. 

“Miss  Mitchell  and  Dr.  Donald  H.  Pitts,  then  the  hos¬ 
pital  commandant,  were  in  several  photos. 

“Being,  according  to  Dr.  Posner,  ‘a  Communist,  but  a 
realistic  one,’  Minor  sustained  the  complainants  at  the 
time.  Things  soon  got  bad  again,  however.  On  several 
occasions,  particularly  after  the  Communists  started  gang¬ 
ing  up  on  the  non-Communist  minority  of  the  staff,  he  had 
to  carry  his  troubles  to  Minor,  whose  headquarters  were 
in  the  Ripaldo  Hotel  in  Valencia. 

1757  “Of  one  such  visit  Posner  wrote  a  friend:  ‘Bob 
Minor  was  deeply  injured  by  the  stand  taken  by  his 
fellow-Communists  because  they  fought  all  those  who  were 
not  of  their  political  faith  and  failed  to  accept  us  purely 
as  anti-Faseists,  which,  according  to  the  real  minds  in 
Spain,  was  all  that  was  required.’ 

“At  that  time,  said  Dr.  Posner  today,  ‘Minor  was  sym¬ 
pathetic.  He  told  me  there  were  some  people  in  the  Com¬ 
munist  party  for  all  they  could  get  out  of  it — Communist 
careerists.  After  the  war  he  assured  me  they  would  all 
he  crushed.’ 

“Conditions  nevertheless  became  intolerable  and  Pos¬ 
ner.  Miss  Mitchell  and  an  associate  dentist  decided  to  leave 
Spain.  They  were  given  a  dinner  by  the  jaw  patients. 
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Then,  according  to  Posner’s  later  testimony  in  New  York: 

“  ‘Word  came  that  we  were  not  to  leave  Spain  until  we 
lrad  spoken  to  Robert  Minor  in  Valencia.  We  laid!  the 
entire  story  before  Robert  Minor.  Minor  pleaded  with  me 
to  remain,  but  1  explained  that  as  a  result  of  amcjebic 
dysentery  and  malaria  fever  1  was  physically  unablp  to 
continue.  ’  j 

“Thereupon  Minor  write  the  following  letter  longhand, 
dated  Sept.  23,  1937 :  j 

1758  “  ‘Dear  Dr.  Posner: 

“  ‘  In  bidding  you  goodbye  and  expressing  j  my 
admiration  for  the  service  you  have  rendered  Spain  I  \i’ish 
I  had  for  the  occasion  some  official  title  or  capacity  to 
give  weight  to  my  words. 

“  ‘Having  none,  I  can  at  least  give  my  best  wishes  4s  & 
simple  and  ordinary  journalist  to  a  fellow  anti-Pasj^ist 
tighter  and  a  fellow  Democrat  in  that  best  sense  of  the 
word  which  is  now  coming  into  greater  use  among  us. 

“  ‘The  fact  that  I  am  a  Communist  and  you  are  not,  is 
all  the  more  reason  to  emphasize  our  brotherhood  in  [the 
struggle  against  a  common  enemy,  to  which  struggle  jwe 
both  pledge  our  lives.  j 

“  ‘The  many  men  of  Spain  and  of  the  International 
Brigades  whom  you  have  capably  served  to  become  norrhal 
men  again,  will  thank  you  always  more  eloquently  than 
any  others  can.  j 

“  ‘Your  friend  in  the  cause  of  Democracy,  Robert 
Minor.’  j 

“Minor  also  asked  Posner  to  visit  Earl  Browder,  he[ad 
of  the  American  Communist  party,  and  gave  him  tljiis 
letter  of  introduction:  I 

“  ‘Dear  Earl:  | 

“  ‘I  think  you  would  be  much  interested  in  a  e<}n- 

1759  versation  with  Dr.  Posner.  In  view  of  your  debp 
interest  in  all  that  concerns  the  work  of  American 

hospitals  here  and  vour  alreadv  manifested  liking  to  hear 

I 
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the  various  expressions  of  points  of  view  at  first  hand,  I’m 
sure  a  few  minutes  with  him  will  repay  you. 

“  *  Yours  as  always,  Bob.’ 

“Because  Dr.  Posner  and  his  associates  had  expressed 
a  desire  to  visit  the  Soviet  Union,  Mr.  Minor  obligingly 
gave  them  a  letter  in  French  to  Luigi  Gallo,  who  was  the 
top  political  commissar  sent  by  Moscow  to  Spain. 

“Beginning  it  ‘Cher  Cam.  Gallo,’  Mr.  Minor  asks  per¬ 
mission  for  the  three  to  travel  in  the  17.  S.  S.  R.  lie  is 
writing,  he  explains,  due  to  the  absence  of  Dr.  Oscar  Telge, 
chief  of  the  International  Brigade’s  Sanitary  Service,  of 
which  the  American  hospitals  were  a  part. 

“Tn  Dies  Inquiry. 

“Minor's  importance  in  the  Brigade  has  been  testified 
to  before  the  Dies  Committee.  There  Humberto  Galleani 
declared  there  would  be  no  change  in  either  its  military 
command  or  the  political  commissariat  without  the  consent 
of  the  Communist  leader,  Mr.  Galleani  had  been  a  major 
and  one  of  the  high  command  of  the  Brigade;  later 
17G0  he  became  a  major  in  the  loyalist  army. 

“After  appearing  before  the  steering  committee 
in  Xew  York,  Dr.  Posner  and  Miss  Mitchell  submitted  a 
memorandum  concerning  23  of  the  base  hospital’s  pro¬ 
fessional  staff,  in  many  instances  listing  Communist  activi¬ 
ties.  Here  are  a  few  typical  excerpts. 

“Of  one  nurse  who  was  given  to  hysteria,  they  wrote: 
‘As  a  party  member  she  took  it  upon  herself  to  create 
conditions  that  one  would  expect  to  find  among  our  op¬ 
pressed  workers  in  the  17.  S.  She  organized  the  dining 
room  so  that,  when  she  was  ordered  out  of  her  post,  she 
precipitated  a  strike  among  the  kitchen  help.’ 

“Concerning  a  doctor:  ‘Incapable  of  keeping  himself 
free  from  political  intrigue.  .  .  .  Incapable  of  unprejudiced 
thinking  except  for  C.  P.  welfare.  ’ 

“Another  physician:  ‘Insubordinate,  arrogant,  not  too 
efficient  in  his  work.  Quickly  joined  hands  with  the  other 


political  agitators  and  openly  showed  his  hatred  for  us 
as  non-party  members.’ 

“A  laboratory  worker:  ‘Gross  political  intrigue,  spend¬ 
ing  most  of  his  time  talking  and  intriguing  instead  of 
working.  Refused  to  learn  every  angle  of  labpra- 

1761  tory  work.  .  .  Never  went  to  bed  before  2-3-4  a.  m. 
each  morning,  always  disturbing  those  who  had  re¬ 
tired  earlier.’ 

“Gus  Tannen,  an  ambulance  driver:  ‘Presents  the  cb.se 
of  one  of  the  American  Hospital  members  being  rail¬ 
roaded  through  to  the  front  .  .  .  against  his  will  ... 
When  he  escaped  from  the  barracks  in  Madrid  and  fohnd 
his  way  to  Huete,  they  tried  to  maneuver  things  so  t)iat 
Gus  would  be  placed  under  arrest  and  tried.  He  finally 
reached  the  American  Consul  in  Valencia  and  spread  [liis 
complete  story  before  him.’ 

“Most  of  the  hundreds  of  prominent  Americans  who 
backed  the  Medical  Bureau  to  Aid  Spanish  Democracy  ire 
unaware  of  what  was  taking  place  in  Spain,  Dr.  Posher 
believes.  Because  of  his  desire  for  the  loyalists  to  get 
all  the  help  they  could,  he  refrained  until  recently  frjrni 
taking  the  issue  to  the  public. 

“As  to  the  actual  situation,  he  cites  a  letter  from  Dr. 
Pitts,  also  a  non-Communist  who  was  head  of  the  bgse 
hospital  at  Villa  Paz  for  a  time.  Dr.  Pitts  wrote:  ‘pf 
course  we  knowr  that  .  .  .  the  funds  collected  for  Spain 
were  spent  in  part  in  the  aim  of  establishing  in  each  cjtv 
a  Communistic  headquarters  for  furthering  party  activi¬ 
ties.’  ” 

1762  MR.  ADAMSON:  I  have  another  page  which  is 
of  a  similar  nature — and  incidentally,  it  includes, 

Miss  Mitchell,  a  copy  of  the  official  order  of  Commisslar 
Stone,  a  photostat  copy,  which  will  cover  both  at  one  tinjie. 
The  date  of  this  is  Thursday,  February  20, 1941,  New  Yojrk 
World  Telegram,  second  section,  page  19.  I  ask  that  tljis 


exhibit  be  marked  Exhibit  No.  2  in  connection  with  the 
testimony  of  this  witness. 

MISS  MITCHELL:  1  have  the  original  of  that  order. 

MR.  ADAMSON :  1  ask  you,  Miss  Mitchell,  is  this  Dr. 
Posner  and  you  in  the  picture  there? 

MISS  MITCHELL :  Yes,  it  is. 

MK.  MUNDT:  You  have  the  original  from  which  that 
photostat  was  made? 

MISS  MITCHELL:  No,  Mr.  Frederick  Woltman  has 
it. 

MK.  MUNDT:  He  is  the  author  of  this  article  in  the 
New  York  World  Telegram? 

MISS  MITCHELL:  Yes. 

THE  CHAIRMAN:  Let  it  go  into  the  record. 

(The  extract  from  the  New  York  World  Telegram  of 
Thursday,  February  20,  1941,  was  marked  Exhibit  2, 
Mitchell,  and  is  as  follows:) 

“Commissars,  M.  D. 

“In  Spain  They  Refused  to  Permit  Doctors  to  Dine 
Apart  from  Infected  Men 

1763  “The  American  public  gave  $1,756,000  for  Loyal¬ 
ist  medical  relief.  Despite  reports  of  Communist 
control,  no  inside  story  has  yet  been  told  of  how  that 
relief  actually  was  administered  in  Spain — and  by  whom. 
This,  the  first  of  three  articles  telling  the  story  of  the 
chief  of  jaw  surgery  there,  is  presented  now  as  an  object 
lesson  for  those  Americans  who  lend  their  names  to  causes 
with  a  Communist  background,  such  as  the  American 
Rescue  Ship  Mission. 

“By  Frederick  Woltman 
“World-Telegram  Staff  Writer. 

“Communist  political  commissars  ran  the  American 
hospitals  in  Loyalist  Spain  and  bossed  the  American  doc¬ 
tors  and  nurses  sent  over  by  American  funds. 

“Problems  of  hygiene  and  sanitation  in  the  American 


base  hospital  there  were  decided  not  by  scientific  require¬ 
ments,  but  by  naive  ideas  of  Communist  comradeship. 

“Hence,  when  doctors  and  nurses  on  the  American  st&ff 
7  #  | 
insisted  they  should  not  be  jammed  into  a  dining  ropm 

with  soldiers  with  open  wounds  and  infectious  diseases 

and  when  they  protested  the  lack  of  screens  which  gave 

flies  easy  access  from  untended  toilets,  a  political  isijue 

was  made  of  the  matter. 

1764  “They  were  jeered  at,  called  Fascists  and  votjed 
down  in  a  staff  meeting  presided  over  by  the  hos¬ 
pital’s  political  commissar. 

“Dr.  Posner  Reports. 

“This  was  what  Dr.  John  Jacob  Posner,  internationally- 
known  New  York  jaw  surgeon  and  textbook  author,  said 
today  he  found  after  heading  the  second  American  medical 
unit  to  Loyalist  Spain,  to  organize  a  division  of  jaw  sdr- 
gery. 

“Most  of  the  American  contributors  of  $1,176,000  to 
Loyalist  medical  relief,  no  doubt,  would  be  surprised  to 
hear  that  their  money  helped  to  set  up  a  miniature  Soviet 
political  machine.  So  would  many  of  the  hundreds  jof 
prominent,  liberal,  and  anti-Fascist  sponsors  of  the  Ameri¬ 
can  Medical  Bureau. 

“They  undoubtedly  would  be  surprised  to  learn  tliht 
each  American  medical  unit  in  Spain  had  its  own  political 
commissar,  known  officially  as  the  ‘political  commissar’ 
and  living  in  residence  at  each  hospital. 

“They  probably  would  be  astounded  to  see  a  document 
Dr.  Posner  brought  back  from  the  base  hospital  at  Villa 
Paz — a  document  probably  without  a  counterpart  in  ally 
other  American  hospital  setup. 

“It  was  a  bulletin  board  notice,  typed  on  the  official  let¬ 
terhead  of  the  Republican  Espanola,  Brigadas  Ib- 

1765  ternacionales,  Hospital  Americano  num.  1.  It  beaj-s 
the  hospital’s  official  stamp:  ‘Brigada  Internap- 

tional,  Servicio  Sanitario,  Hospital  Americano  No.  1.’ 
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“And  it  reads: 

“  ‘To  the  personnel  and  patients  Villa  Paz  American 
Hospital  No.  1. 

“  ‘Comrades: 

“  ‘Due  to  the  reorganization  of  some  phases  of  our 
work,  it  has  been  necessary  to  transfer  Comrade  Frank 
Ayres,  political  commissar  of  Villa  Paz,  to  Castillejo  (an¬ 
other  American  hospital)  to  function  there  in  a  similar 
capacity.  The  accomplishments  achieved  under  the  direc¬ 
tion  of  Comrade  Frank  Ayres  will  not  be  forgotten  by 
Villa  Paz  comrades.  We  are  certain  that  he  will  continue 
his  good  work  at  Castillejo. 

“  ‘Comrade  Joseph  Highlin  has  been  appointed  political 
commissar  of  Villa  Paz  with  our  fullest  confidence  in  his 
ability  to  develop  each  political  activity  as  to  make  Villa 
Paz  a  model  hospital.’ 

“It  is  signed:  ‘A1  Stone,  Political  Commissar,  Ameri¬ 
can  Medical  Unit.’ 

“Dr.  Posner,  whose  office  is  at  200  W.  57th  St.,  and 
his  technical  assistant,  Miss  Martha  E.  Mitchell, 
1766  went  to  Spain  early  in  1937  because  of  their  Loyal¬ 
ist  sympathies.  Neither  had  had  any  political  affilia¬ 
tions  before.  Associate  Chief  of  the  Dental  Department 
at  St.  Luke’s  Hospital,  Dr.  Posner  had  been  a  well  known 
lecturer  both  here  and  abroad. 

“Developed  New  System. 

“A  new  system  of  local  jaw  anesthesia  which  he  intro¬ 
duced  in  his  textbooks  had  been  accepted  all  over  the  world 
and  is  known  as  the  Posner  technique. 

“They  were  sent  to  Spain  by  the  Medical  Bureau  to 
Aid  Spanish  Democracy  which  financed  all  American  medi¬ 
cal  relief  work  there.  Among  the  scores  of  non-Commu- 
nists  on  its  various  committees  were  Bishop  Francis  J. 
McConnell,  Lillian  D.  Wald,  Louise  Homer,  Serge  Kousse- 
vitzkv,  Josef  Lhevinne,  Archibald  MacLeish,  Fannie  Hurst, 
Sherwood  Eddy,  Prof.  Albert  Einstein,  Grace  Abbott  and 
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Ernest  Hemingway.  Dr.  Walter  B.  Cannon,  eminent 
Harvard  psychologist,  was  co-chairman. 

“After  six  months  in  Spain  Dr.  Posner,  Miss  Mitchell, 
and  an  associate,  Dr.  Z.  M.  Stadt,  resigned  and  returned 
to  the  United  States. 

“Here,  Dr.  Posner  disclosed  publicly  today  for  the  first 
time,  the  three  of  them  appeared  before  the  bureau’s  medi¬ 
cal  steering  committee  of  three  doctors.  In  highly-detailed 
testimony  covering  50  pages  they  told  their  stojy. 
1767  They  charged  that  the  American  medical  service 
in  Spain  was  wholly  Communist-controlled  and  wlas 
shot  through  with  political  activity  and  intrigue,  maladmin¬ 
istration  and  inefficiency. 

“Dined  with  Infected  Men. 

“Here  is  an  excerpt  of  Dr.  Posner’s  charge,  made  in 
November,  1937 : 

“  ‘I  complained  bitterly  over  the  fact  that  the  doctors 
and  nurses  were  compelled  to  eat  in  the  same  dining  rodm 
with  the  soldiers — patients  who  were  covered  with  bloody 
bandages,  some  with  pus  draining,  others  with  broken 
arms  and  legs,  and  the  doctors  all  huddled  together  in  the 
dining  room. 

“  ‘I  objected  to  this  for  many  obvious  reasons.  Thr^e 
patients  had  syphillis.  Many  had  trench  mouth.  Doctors 
and  nurses  should  sit  separately,  as  in  all  hospitals  in  tljie 
world.  But  the  theory  of  Communism  interfered  with 
this  . . .’ 

“He  told  how  Political  Commissar  A1  Stone  called  a 
meeting,  how  he  spoke  on  the  filthy  toilets  and  millions  of 
flies  and  dangers  of  staff  infection  in  the  dining  room.  The 
commissar  passed  out  a  questionnaire.  Ten  voted  for  a 
separate  dining  room,  15  against. 

176S  “Some  Responses. 

“But  the  replies  to  the  questionnaire  were  posted 
on  the  bulletin  board,  for  staff  and  patients  alike  to  sefe. 
At  the  beginning  was  a  notation  that  ‘  anyone  who  doubts 
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the  accuracy  can  see  the  originals  which  will  be  kept  by 
Comrade  Stone.’ 

“Dr.  Posner  turned  over  a  copy  to  the  bureau’s  steer¬ 
ing  committee.  Perhaps  better  than  anything  else,  these 
responses  show  the  political  bent  of  the  hospital.  Here 
are  a  few  excerpts: 

“  ‘As  an  anti-Fascist,  a  brother  in  arms,  I  enjoy  the 
company  of  the  boys  who  have  fought  everywhere  and 
even  at  the  table. 

“  ‘I  love  trench  mouth  and  syphillis  is  my  meat. 

“  ‘Unnecessary — unfriendly — uncomradely.  Because  to 
have  one  (a  separate  dining  room)  is  to  be  snobbish,  to 
make  for  class  distinction.  Because  it  would  not  cut  out 
the  flies.’ 

“  ‘I  am  prepared  to  risk  all  the  disease  that  Spanish 
nature  can  give  to  man,  from  typhoid  to  trench  mouth  and 
even  syphillis,  as  neither  I  nor  anyone  else  who  believes 
in  the  true  spirit  of  comradeship  has  any  guarantee  of 
above  said  complaint  being  rectified.’ 

“One  Wanted  Bombings. 

“  ‘Let  some  of  us  stop  noticing  the  flies  in  the 
1769  toilet.  Let  us  pay  more  attention  to  the  elephant; 

the  anti-Fascist  movement,  and  build  one  here.  For 
this  we  need  more  discussions  among  ourselves,  as  to  our 
aims  in  coming  here.’ 

“  ‘Let’s  forget  our  own  petty  troubles  and  remember 
at  all  times  that  we  came  here  with  one  sole  purpose — to 
help  our  Spanish  comrades  in  their  struggle  against 
Fascism.’ 

“  ‘  I  suggest  a  bomber  a  day  to  come  over  and  keep  some 
of  our  agitators  at  bay.’ 

‘Eliminate  all  nationalism;  otherwise  eliminate  all 
Spaniards.’ 

“  ‘Tf  the  hospital  is  considering  a  caste  system,  it 
should  be  done  thoroughly.  .  .  .  After  all,  did  we  come  over 
to  fight  Fascism  or  eat  with  Spaniards?’ 


“  ‘Squash  Dr.  Posner. ’ 

“He  told  the  steering  committee  that  Stone,  ‘a  political 
Commissar,  had  complete  charge  and  was  the  persoi|  of 
highest  authority  at  the  American  Hospital  in  Villa  Pjaz.’ 

“Confident  the  charges  would  be  acted  upon,  Dr.  Posner 
continued  to  speak  and  raise  money  for  the  medical  relief 
work.  He  organized  a  dental  division  and  became  chhir- 
man.  Then  he  ordered  a  $2000  ambulance  and  equipment 
for  a  mobile  jaw  unit  and  got  reservations  on  |the 

1770  Queen  Mary  for  himself  and  Miss  Mitchell  to  return 
to  Spain. 

“Meanwhile,  according  to  his  story,  the  committee  faijled 
to  act,  the  same  Communists  and  pro-Communists  were  left 
in  charge  in  Spain,  including  Dr.  Edward  K.  Barsky,  chief 
of  the  American  hospitals,  against  whom  he  had  com¬ 
plained  particularly  as  favoring  the  Communist  control. 

“Canceled  Reservations. 

“He  canceled  the  reservations  and  the  hospital  order!. 

“So  far  as  he  can  learn,  he  says,  the  charges  were  never 
disclosed  to  the  Medical  Bureau’s  backers.  Nevertheless, 
he  and  Miss  Mitchell  refrained  from  making  them  public 
for  fear  of  injuring  the  Loyalist  cause  or  of  pinning  tjhe 
Red  Label  on  the  Loyalist  Government,  which,  they  bqth 
insist,  neither  was  Communist  nor  Communist  dominated. 

“They  also  avoided  the  Dies  Congressional  Committee, 
which  would  have  jumped  handsprings  for  their  testimony. 

“Eventually,  they  did  turn  their  stories  and  documents 
over  to  the  Federal  Bureau  of  Investigation. 

“Their  decision  to  speak  publicly  came  after  reading 
the  World-Telegram’s  articles  on  the  American 

1771  Rescue  Ship  Mission,  from  which  Mrs.  Eleandr 
Roosevelt  had  resigned  as  sponsor  because  of  iis 

Communist  background. 

“They  read  that  Dr.  Barsky  is  chairman  of  the  Ship 
Mission.  And  that  its  most  active  executive  board  merft- 
bers  include  Dr.  Louis  Miller  and  Dr.  Jesse  A.  Tolmacl^, 

I 
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the  chairman  and  a  member  of  the  Medical  Bureau’s  steer¬ 
ing  committee  that  heard  the  Posner  charges ;  and  Mildred 
Rackley,  who  has  been  chief  administrator  of  the  American 
base  hospital  at  Villa  Paz. 

“Decided  to  Speak. 

“They  decided  then.  Dr.  Posner  said  today,  that  the 
Ship  Mission  is  the  ‘Communist-front  successor’  to  the 
group  that  ran  medical  relief  in  Spain. 

“When  they  arrived  at  Villa  Paz,  Dr.  Posner  said,  all 
Americans  had  to  write  out  their  political  affiliations.  He 
wrote  ‘Vote  Democratic  ticket.’  Miss  Mitchell  indig¬ 
nantly  refused  to  give  hers. 

“  ‘After  that,’  he  said,  ‘there  were  incessant  disputes 
in  which  the  minority  were  attacked  as  capitalists  and 
therefore  pro-Fascist  and  the  enemies  of  the  majority. 
They  refused  to  believe  we  could  be  anti-Fascist  without 
being  Communist.  We  were  constantly  hounded.’ 
1772  “Ninety  per  cent  of  the  staff,  he  estimates,  were 
openly  Communist,  and  it  was  the  regular  procedure 
for  the  American  nurses  to  teach  the  Red  International 
to  the  Spanish  help  and  the  Spanish  wounded  in  the  wards. 

“  ‘The  political  commissars,’  he  said,  ‘had  free  run  of 
all  the  hospitals.  Their  job  was  to  see  that  both  staff  and 
patients  were  worked  up  to  the  political  pitch  of  the 
Communist  party. 

“  ‘The  only  papers  supplied  free  to  any  of  the  American 
hospital  libraries  were  the  New  York  Daily  Worker  and 
other  Communist  periodicals  which  arrived  in  bundles. 
The  other  papers  you  had  to  have  mailed  in.’ 

“Notwithstanding  his  charges  and  criticisms,  the  steer¬ 
ing  committee  had  confidence  enough  in  Dr.  Posner  to 
approve  his  and  Miss  Mitchell’s  return  to  Spain.  For, 
several  months  after  he  made  them,  Dr.  Tolmach  wrote 
the  Centrale  Sanitaire  Internationale  in  Paris  that  Dr. 
Posner  ‘served  ably  as  our  chief  oral  surgeon  in  the 
American  hospitals  in  Spain  for  a  period  of  six  months, 
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returned  to  this  country  and  has  helped  us  considerably 
in  our  campaign.’  ”  j 

MR.  ADAMSON :  I  also  want  to  offer  a  newspaper 
article  dated  Saturday,  February  22 — 

MR.  THOMAS  (interposing) :  Just  a  minute — I  tfjink 
it  would  be  very  interesting  to  the  members  of  the 

1773  committee  if  they  heard  the  reading  of  this  article. 

MR.  MUNDT:  I  would  like  to  have  Mr.  Thoilnas 

read  it. 

MR.  THOMAS:  No,  Mr.  Adamson  can  read  it. 

MR.  ADAMSON:  This  looks  like  an  official  order.  It 
bears  the  stamp  in  the  lower  left  hand  corner  “Brighda 
Internacional-Servicio  Sanitario.  Hospital  Americano 
No.  1.”  | 

On  the  letterhead  it  says  “Republica  Espanola,  Briga- 
das  Internacionales.  Hospital  American  num.  1. 

“To  the  Personnel  and  Patients  Villa  Paz  American 
Hospital  No.  1. 

‘  ‘  Comrades :  j 

“Due  to  the  reorganization  of  some  phases  of  our  wprk 
it  has  been  necessarv  to  transfer  Comrade  Frank  Avijes 
Political  Commissar  of  Villa  Paz  to  Castillejo  to  function 
there  in  a  similar  capacity.  The  accomplishments  achieved 
under  the  direction  of  Comrade  Frank  Ayres  will  not  be 
forgotten  by  Villa  Paz  Comrades.  We  are  certain  that  he 
will  continue  his  good  work  at  Castillejo. 

“Comrade  Joseph  Highkin  has  been  appointed  Political 
Commissar  of  Villa  Paz  with  our  fullest  confidence  in  hfs 
ability  to  develop  such  political  activity  as  to  make  Villa 
Paz  a  modern  hospital. 

“With  Anti-Fascist  Greetings, 

A.  Sto^e,  | 

Political  Commissar 
American  Medical  TJnit.’i 

1774  This  is  the  first  time  I  ever  knew  that  political 
activity  was  essential  to  a  modern  hospital,  but  ap¬ 
parently  it  is. 
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Now,  the  third  newspaper  article,  i\lr.  Chairman,  is 
dated  Saturday,  February  22,  1941,  New  York  World 
Telegram,  Second  Section,  page  11.  This  contains  a  pic¬ 
ture  of  Dr.  Posner,  and  shows  an  ambulance  being  used 
to  haul  sand.  The  other  picture  here  is  one  that  seems 
to  be  some  sort  of  a  military  advance.  I  offer  that  as 
Exhibit  No.  3. 

THE  CHAIRMAN:  It  will  be  admitted  in  the  record. 

(The  extract  from  the  New  York  World  Telegram,  Sat¬ 
urday,  February  22,  1941,  was  marked  Exhibit  3,  Mitchell, 
and  is  as  follows:) 

“Commissars,  M.  D. 

“Dr.  Posner  Gives  Details  of  how  Reds  Ran 
Hospitals  Inefficiently  in  Spain 

“This  is  the  final  article  on  the  inside  story  of  the 
American  medical  work  in  Loyalist  Spain,  as  told  for  the 
first  time  by  the  chief  of  oral  surgery  there.  It  is  pre¬ 
sented  as  an  object  lesson  for  those  Americans  who  spon¬ 
sor  causes  directed  by  Communists  behind  the  scenes. 
“By  Frederick  Woltman, 

“World-Telegram  Staff  Writer. 

“  Anti-Fascist-minded  Americans  gave  $1,176,000 
1775  for  medical  relief  to  the  Loyalists  in  the  Spanish 
civil  war. 

“But  the  Communists  and  their  followers  who  ran  the 
American  medical  service  in  Spain  kept  it  out  of  control 
of  the  Loyalist  government,  according  to  Dr.  John  Jacob 
Posner,  noted  New  York  oral  surgeon. 

“After  six  months  as  chief  of  the  jaw  division,  Dr. 
Posner  returned  to  the  United  States  and  told  an  inside 
steering  committee  that  there  was  endless  conflict  between 
the  Communists  and  non-Communists  on  the  American 
staff  and  between  the  Loyalist  government  and  the  Ameri¬ 
can  medical  service  itself. 

“Demanded  Control. 


“The  pro-Communists,  he  charged,  had  insiste4  on 
keeping  relief  administration  under  the  International 
Brigade. 

“This  was  an  autonomous  army,  run  by  the  Comintern 
under  a  Soviet  hierarchy  of  political  commissars.  While 
many  in  the  fighting  ranks  were  non-Communists,  the  top 
control  emanated  from  Moscow. 

“Earl  Browder,  representing  the  Communist  Party  be¬ 
fore  the  Dies  Committee,  testified  that  ‘Not  the  least 
source  of  our  pride  is  the  fact  that  over  60  per  cenj;  of 
the  Lincoln  Battalion  are  members  of  the  Communist 
Party.  ’  The  Lincoln  Battalion  was  the  American 

1776  unit  in  the  brigade. 

“As  a  consequence,  according  to  Dr.  Posner, 
Albacete,  the  headquarters  of  the  brigade’s  Sanitary 
Service,  got  first  crack  at  the  American  ambulances,  money 
and  medical  supplies  and  managed  the  American  hospitals. 
Not  the  Loyalist  hospitals  or  the  Loyalist  Sanitary  Service. 

“A  hatred  developed  between  the  American  and  Splan- 
isli  doctors,  which  they  never  got  over,  he  said,  although 
the  Loyalist  government  itself,  naturally,  could  not  afford 
to  antagonize  the  Americans  and  had  to  accept  this  in¬ 
direct  svstem  of  relief. 

“Among  other  tilings  in  a  hearing  that  ran  to  50  pa^es 
of  typed  testimony  by  himself  and  two  associates  who 
resigned  with  him,  Dr.  Posner  told  the  American  com¬ 
mittee  in  November,  1937 : 

“  ‘The  American  Hospital  .  .  .  simply  serves  as!  a 
hollow  propaganda  organ  back  in  the  States  so  that  mclre 
money  can  be  collected — more  materials,  more  personnel, 
more  food  and  equipment — all  for  the  use  of  Albacete.  | 

“  ‘It  is  very  important  to  note  that  the  Albacete  crowd} — 
the  Sanitary  Service  and  division  of  Political  Commissajrs 
— only  represented  the  Communist  element  in 

1777  Spain.  ...  j 

“  ‘Albacete  seemed  to  be  very  anxious  to  get 
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tlieir  hands  on  every  ounce  of  supplies  sent  over  and 
all  the  ambulances.  A  few  of  us  objected  to  our  not 
being  directly  under  the  Spanish  government — we  who 
remained  non-political,  aside  from  being  anti-Fascists. 

“  ‘There  is  no  doubt  that  the  American  Hospital  in 
Spain  could  have  accomplished  much  more  active  service 
.  .  .  if  it  had  not  bogged  down  through  the  red  tape  of 
the  Albacete  Sanitary  Service  (Communist  party)  and  all 
its  political  intrigues,  through  its  administrators  and  po¬ 
litical  commissars  and  all  their  hopeful  satellites. 

“Hospital  Long  Idle. 

“  ‘As  a  result  of  the  Albacete  affiliation,  the  hospital 
was  practically  without  any  work  for  periods  of  time  as 
long  as  two  or  three  months,  and  when  we  were  busy  it 
was  only  when  the  American  Base  Hospital  at  Villa  Paz 
and  Castillejo  served  as  points  in  the  evacuation  system.’ 

“Dr.  Posner’s  conclusion  is  that  a  portion  of  the  Amer¬ 
ican  contributions  when  they  got  to  Spain  ‘were  used, 
first  to  build  a  Communist  anti-Fascist  political  machine, 
and,  secondarily,  to  help  the  Loyalists.’ 

“Here  are  some  more  excerpts  from  his  state- 
1778  ment  to  the  three-doctor  steering  committee  of  the 
Medical  Bureau  to  Aid  Spanish  Democracy  in  New 

York : 

“  ‘I  do  not  believe  that  we  will  be  very  far  from  cor¬ 
rect  when  I  say  that,  everything  considered,  I  believe  the 
American  hospitals  have  been  practically  useless,  and  my 
opinion  is  at  the  outset  that  if  the  American  hospitals  in 
Spain  were  abolished  tomorrow  there  would  be  scarcely 
a  ripple. 

“  ‘The  hospital  at  Villa  Paz,  where  I  was  situated,  was 
the  base  hospital.  During  the  six  months  when  I  was  pres¬ 
ent  at  this  hospital  I  do  not  believe  that  there  were  a  dozen 
operations  performed.  Cobwebs  for  months  hung  on  the 
doors  of  the  operating  room  which  really  had  degenerated 
into  a  dressing  station. 
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“  ‘The  second  hospital  at  Castillejo  has  no  operating 
room,  never  had  an  operating  room,  and  the  patients  \^ere 
sent  there  merely  to  convalesce.  There  were  usually  one 
or  perhaps  two  doctors,  who  merely  changed  dressings. 
“Off  Beaten  Path. 

“  ‘We  did  very  little  work  at  any  time  .  .  .  and  I  am 
quite  certain  that  no  medical  records  have  been  taken  or 
submitted  to  show  just  how  much  surgery  ever  was  4°ne 
by  the  Medical  Bureau  in  Spain.  I  have  yet  to  see  any 
report  made  to  anybody  of  the  medical  work  of  the 

1779  so-called  American  Hospital  in  Spain.’ 

“One  trouble,  he  told  the  committee,  was  that 
.  1 
Villa  Paz  and  Castillejo  were  ‘far  off  the  beaten  path  and 

certainly  inconveniently  located.’  You  had  to  travel  Over 
three  miles  of  dirt  road  in  poor  condition  to  get  to  i  the 
base  hospital  itself,  he  contended. 

“The  Loyalist  government,  he  said  today,  refused!  to 
permit  an  American  hospital  in  any  of  the  large  citjies, 
such  as  Madrid,  Valencia  or  Barcelona.  He  said  the  gov¬ 
ernment  did  not  want  the  Communists  running  the  Inter¬ 
national  Brigade  to  get  that  much  of  a  foothold  iiji  a 
key  city. 

“As  indication  of  the  periods  of  inactivity,  Dr.  Posner 
produced  photographs  of  one  of  the  ambulances. 

“Urged  Ouster  of  Reds. 

“It  was  purchased  by  contributions  from  Loyalist  s}(rn- 
pathizers  in  White  Plains.  On  the  side  was  painted,  ‘<po- 
mite,  Femenino  de  White  Plains,  N.  Y.,  American  Medical 
Bureau  to  Aid  Spanish  Democracy.’ 

“'The  ambulance  was  sitting  in  the  yard  of  Villa  Ifaz 
hospital.  A  man  was  shoveling  a  pile  of  sand  into  it. 

“Dr.  Posner’s  work  in  Spain  covered  only  the  first  ^ix 
months  of  American  participation  in  medical  relief. 

1780  That  was  during  1937.  He  has  no  first-hand  knowl¬ 
edge  of  what  happened  after  that.  Before  Ijhe 

medical  steering  committee  he  argued  for  the  removal  of 
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what  he  called  the  ‘Communist  careerists’  in  charge  on 
the  other  side. 

“Nothing  happened,  he  says  now.  The  Communists 
and  pro-Communists  remained,  and  Albacete  sat  in  the 
driver’s  seat  until  the  Loyalist  government  liquidated  the 
International  Brigade  and  took  over  the  medical  work 
six  or  seven  months  later. 

“Meanwhile,  he  contends,  the  true  state  of  affairs  never 
was  revealed  to  the  scores  of  prominent  Americans  from 
the  medical,  theatrical,  social  service,  teaching  and  other 
professions  who  sponsored  the  Medical  Bureau.  Knowing 
a  public  statement  might  blow  off  the  lid  and  injure  the 
Loyalist  cause,  he  kept  quiet. 

“When  they  left  Spain,  Dr.  Posner  and  Miss  Mitchell 
received  a  letter  from  Dr.  Irving  Busch,  then  commandant 
of  the  American  base  hospital,  stating  their  services  ‘have 
always  been  of  the  highest  order.’  ‘Because  of  this,’  it 
continued,  ‘at  any  time  that  they  should  desire  to  return 
to  Spain  for  further  service,  such  return  has  my  com¬ 
plete  approval.’ 

“Cites  Dr.  Bar  sky. 

“They  were  given  letters  of  high  praise  also  by 
1781  Dr.  Oscar  Telge,  chief  of  the  Sanitary  Service,  In¬ 
ternational  Brigade.  And  two  months  after  they 
made  their  charges  the  steering  committee  itself  approved 
their  return  to  Spain  to  run  a  mobile  oral  surgery  unit. 

“Early  in  1938,  however,  Dr.  Posner  canceled  plans  he 
had  made  to  go  back  to  Spain  for  the  Medical  Bureau  upon 
learning  that  his  charges  made  no  impression. 

“One  of  the  men  he  named  before  the  committee  as 
responsible  for  keeping  the  medical  work  under  Com¬ 
munist  control  was  Dr.  Edward  K.  Barsky,  in  charge  of 
the  American  Hospitals.  Dr.  Barsky  now  is  chairman 
of  the  American  Rescue  Ship  Mission,  from  which  Mrs. 
Eleanor  Roosevelt  and  other  sponsors  recently  resigned 
because  of  its  political  complexion. 
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“Some  months  ago  Dr.  Posner  turned  his  documents 
over  to  the  Federal  Bureau  of  Investigation.  He  made 
them  public  recently,  he  said,  after  deciding  ‘that  Ameri¬ 
can  liberals  should  be  told  how  Communists  and  Com¬ 
munist  fellow-travelers  run  their  causes  for  them.’ 

“One  letter  he  lias  is  from  a  former  commandant!  of 
Villa  Paz  Hospital,  the  principal  American  hospital  in 
Spain.  He  is  Dr.  Donald  H.  Pitts  of  Elk  City, 

1782  Okla. 

“A  Little  Russia. 

“Referring  to  the  International  Brigade,  Dr.  Pitts 
wrote  him  on  May  7,  1938: 

“  ‘I  have  done  my  best  to  make  people  believe  that  the 
medical  activities  were  alone  and  separate  from  that  Or- 
ganization,  but  we  know  that  it  all  was  just  a  little  Russia 
so  far  as  the  Americans  were  concerned.  The  mor<j  I 
know  about  it  the  more  ashamed  I  become  that  we  w^re 
associated  with  them. 

“  ‘The  work  done  in  Spain  is  great  and  we  would  l^ke 
to  help  the  Spanish  people,  but  not  to  force  Communism 
down  their  throats  during  half-hearted  efforts  to  aid  thejm. 

“  ‘Look  over  those  that  were  there  as  medical  personnel. 
Who  tried  to  do  real  work — the  party  members  or  thojse 
of  us  who  were  there  because  of  interest  in  the  probleijns 
of  the  Spanish  people?  The  others  were  only  furthering 
a  political  organization  with  no  real  thought  of  help  for 
Spain.’  ”  ! 

MR.  ADAMSON:  You  can  see  them  unloading  mOn 
from  the  ambulance  instead  of  hauling  wounded  persons 
in  it.  All  this  is  tending  to  show  that  the  organization 
that  you  have  asked  for  the  record  of  promoted  all  thjis 
business. 

THE  CHAIRMAN :  And  that  it  is  communistic 

1783  and  subversive. 

MR.  BONNER:  This  organization  now  was  the 
organization  that  sent  this  hospital  group  over  there? 

I 

i 
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MR.  ADAMSON :  It  is  this  same  man,  Dr.  Barskv, 
the  head  of  this  Joint  Anti-Fascist  Refugee  Committee 
that  she  is  talking  about  here.  She  has  identified  him.  He 
is  out  here  this  morning. 

MR.  BONNER:  This  is  off  the  record.  *  *  * 

THE  CHAIRMAN :  The  purpose  of  this  testimony,  so 
far  as  I  have  been  able  to  gather,  is  to  undertake  to 
identify  the  present  head  of  the  Joint  Anti-Fascist  Refugee 
Committee  as  being  the  Communist  who  was  in  charge  of 
this  hospital  at  the  time  this  lady  went  to  Spain.  She  was 
sent  there,  as  I  understand  it,  under  the  auspices,  indi¬ 
rectly  at  least,  of  the  American  Medical  Association. 

MISS  MITCHELL:  No,  the  American  Medical  Bu¬ 
reau. 

MR.  BONNER:  That  was  in  1937? 

THE  CHAIRMAN:  Yes. 

MR,  ADAMSON:  Will  you  tell  the  committee,  Miss 
Mitchell,  why  you  did  not  think  this  Joint  Anti-Fascist 
Refugee  Committee,  headed  by  Dr.  Barsky,  was  a  fit  organ¬ 
ization  to  participate  in  the  National  War  Fund? 

MISS  MITCHELL :  Simply  because  I  felt  it  was  a  con¬ 
tinuation  of  the  American  Fascist  Spanish  Congress 
against  liberty,  that  there  was  no  longer — Spain  had  fallen 
by  this  time,  and  there  was  no  longer  any  use  of  the 
American  Medical  Bureau  as  such,  therefore  if  they 
17S4  wanted  to  continue  their  activities  in  the  United 
States,  they  had  to  find  some  other  way,  and  taking 
care  of  the  refugees  was  an  excellent  way  to  do  so  and  to 
continue  indefinitely.  Which  brings  the  connection  right 
up  to  the  present  day. 

MR.  BONNER:  What  are  they  doing  in  Spain?  What 
is  this  organization  doing  in  Spain?  Do  vou  know? 

MISS  MITCHELL:  That  I  don’t  know. 

MR.  BONNER :  Do  you  know  what  they  are  doing  any¬ 
where  else? 

MISS  MITCHELL :  Well,  I  think  T  will  have  to  ask 
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yon  to  go  through  my  records,  and  you  will  find  tl^eir 
definite  connection.  At  the  time — do  you  want  to  do  that? 

MR.  BONNER:  No,  I  am  asking  you.  j 

MISS  MITCHELL:  I  am  trying  to  find  out—  | 

MR.  BONNER  (interposing) :  I  am  not  trying  to  de¬ 
fend  them.  I  am  trying  to  find  out  what  they  have  done 
and  w’hat  they  are  doing. 

MISS  MITCHELL:  At  the  time  that  they  decide 
as  a  matter  of  fact,  I  believe  that  the  American  Medical 
Bureau  was  no  longer  permitted  to  function  more  or  Uss 
through  the  State  Department.  There  was  really  ho 
reason  for  it  to  have  done  so,  and  I  was  protesting  to  the 
State  Department  at  this  time,  and  I  guess  others  were, 
so  that  this  American  Medical  Bureau  had  to  go  out  of 
existence,  as  there  were  no  longer  any  wounded, 
17S5  there  was  no  fighting  going  on  over  there,  there 
was  no  reason  to  be  gathering  medical  supplies  for 
the  wounded  in  Spain.  The  war  was  over,  but,  as  you 
know,  the  Republicans  went  into  France  as  refugees,  and 
they  said  that  through  this  refugee  committee  they  wei*e 
going  to  aid  these  refugees  and  bring  them  to  the  United 
States  or  bring  them  to  Mexico  or  in  some  way  briijig 
them  out  of  Europe. 

MR.  BONNER:  Have  they  brought  any  of  them  to  the 
United  States? 

MISS  MITCHELL:  I  understand  they  have  brought 
some. 

MR.  BONNER:  I  mean  do  you  know  whether  they 
have? 

MISS  MITCHELL :  Well,  I  can  get  data  on  it.  j 

MR.  BONNER:  I  am  talking  about  what  you  know, 
not  what  you  can  get.  You  are  the  witness.  What  do  yojn 
know  about  it,  of  your  own  knowledge,  that  you  ca 
testify  to? 

MISS  MITCHELL:  I  have  not  followed  up  this  refu¬ 
gee  committee.  I  have  not  followed  it  up,  but  as  an  Ameh- 
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ican  citizen  I  protested  against  it  vigorously,  that  if  these 
same  people  that  I  was  associated  with  in  Spain  were 
again  going  to  head  a  committee — 

MR.  BONNER  (interposing) :  I  understand  your 
frame  of  mind. 

MISS  MITCHELL:  I  did  not  want  them  to  do  that, 
because  the  continuation  of  communistic  activities  would 
certainly  follow,  therefore  I  objected  to  it,  and  I  believe 
that  when  1  go  back  to  the  office  I  can  find  copies  of 
1786  letters  that  I  wrote  to  the  State  Department  and 
that  I  wrote  to  the  F.  B.  I.  against  this  refugee 
committee.  1  also  had  Herman — I  think  that  is  his 
name — Herman  Rustig — he  was  a  man  who  was  made 
the  head  of  this  refugee  committee  right  after  the 
American  Medical  Bureau  was  closed  down — I  had 
some  very  interesting  correspondence  on  that  subject  in 
which  we  absolutely  were  opposed  to  these  people  con¬ 
tinuing  any  kind  of  refugee  help  whatsoever,  and  I  did 
ask  the  State  Department  if  there  was  going  to  be 
any  help  to  the  refugees  and  Americans  were  going  to  put 
up  the  money,  to  please  either  have  the  Red  Cross  or  our 
friends  help  them. 

MR.  BONNER:  How  much  money  had  the  American 
Government  given  to  this  organization? 

MISS  MITCHELL:  The  American  government?  Ido 
not  know. 

MR.  ADAMSON:  They  rejected  their  request. 

MR.  BONNER:  I  understand.  I  am  asking  her  about 
this.  I  want  to  find  what  she  knows  about  it. 

MR.  THOMAS:  Just  a  minute — she  is  not  here  to 
testify  in  regard  to  the  Joint  Anti-Fascist  Refugee  Com¬ 
mittee,  is  she?  She  testified  about  Barskv. 

MR.  BONNER:  That  is  all  right,  if  you  mean  to  show 
up  his  background. 

MR.  THOMAS:  That’s  right. 

MR.  BONNER:  Yen’  well. 
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17S7  THE  CHAIRMAN:  I  think  it  is  perfectly 
proper  for  any  member  of  the  committee  to  ask 
any  questions  they  desire  to  ask. 

MR.  BONNER:  I  don’t  want  to  try  to  defend  j:he 
organization  that  we  have  before  us,  but  I  would  like|  to 
know  what  the  witness  knows  about  the  organization,  i^  I 
am  going  to  give  my  time  to  it.  I  would  like  to  know  wljiat 
the  witness  knows  about  it.  I  think  it  is  a  pertinent  in¬ 
quiry.  That  is  enough  for  me. 

MR.  MUNDT:  Who  is  Herman  Rustig? 

MISS  MITCHELL:  Herman  Rustig  was  the  man  who 
came  in, — I  believe  he  was  going  to  be  the  head  of  this 
new  Anti-Fascist  Refugee  Committee — I  don’t  know  that 
that  was  the  exact  name  at  that  time — and  he  came  up  to 
our  office  and  talked  about  it,  and  we  told  him  we  absolutely 
did  not  approve  of  it  and  we  did  not  know  whether  he 
was  a  Communist,  or  not,  but  so  far  as  we  were  concerned, 
we  would  not  in  any  way  give  our  support  to  such  a  move¬ 
ment  ;  that  we  felt  it  would  be  only  for  the  continuation  j  of 
Communist  refugees,  whether  they  came  from  Spain  to 
America,  to  the  United  States,  or  wherever  they  w4re 
sent  to. 

MR.  BONNER:  Who  is  “we”? 

MISS  MITCHELL:  Dr.  Posner  and  myself. 

MR.  BONNER:  You  two? 

MISS  MITCHELL :  Yes. 

MR.  MUNDT:  Have  you  since  been  able  to  discover 
whether  Rustig  was  a  Communist  or  not? 

178S  MISS  MITCHELL :  I  can  not  say,  no. 

MR.  MUNDT :  Let  me  ask  you  this :  Dr.  Barsky 
you  have  already  identified  as  a  Communist,  and  substan¬ 
tiated  your  classification  by  his  former  partner,  who  ypu 
say  was  a  Communist,  and  by  Dr.  Burns,  who  himself  Was 
a  Communist,  and  sort  of  bemoaned  the  fact  that  Ij>r. 
Barsky  had  been  a  Communist  at  that  time  for  but  ohe 
year.  Dr.  Barsky  was  with  this  organization  that  ybu 
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were  with  over  in  Europe  and  Spain,  and  is  not  the  head 
of  the  Joint  Anti-Fascist  Refugee  Committee.  Are  there 
any  of  the  other  Communists  that  you  know  of  with  whom 
you  worked  or  associated  with  in  Spain  in  1937,  that  you 
know  to  be  presently  connected  with  the  Joint  Anti-Fascist 
Refugee  Committee? 

MISS  MITCHELL:  No,  there  are  not,  because,  when 
I  came  from  Spain  I  was  pretty  sick  of  the  whole  busi¬ 
ness.  I  gave  what  information  I  had  to  the  State  Depart¬ 
ment  and  to  the  Federal  Bureau  of  Investigation,  and  now 
I  am  here.  After  all,  I  am  not  a  wealthy  person.  I  must 
work  for  my  living.  I  gave  to  this  what  time  I  could,  and 
after  I  had  finished  writing  the  State  Department  and 
their  associates  in  the  Bureau  of  Information,  I  more  or 
less  quit,  and  then  about  that  time  too  the  war  came  along 
and  Russia  became  our  Ally,  and  I  did  not  care  to  have 
anything  to  say  during  the  war,  therefore  I  did  not  keep 
up  with  their  activities  in  any  way. 

1789  Somebody  called  me  up  about  a  month  ago  and 
told  me  there  was  a  meeting  of  this  refugee  com¬ 
mittee,  and  that  Dr.  Barskv  was  the  head  of  it.  That  is 
the  first  that  I  was  aware  of  this  for  some  time.  After  all, 
I  have  alwavs  felt  that  thev  continue  their  activities,  ask 
the  Federal  Bureau  of  Investigation  to  continue  with  it 
and  go  into  it.  I  gave  them  the  leads  and  knowledge  that 
I  had,  and  I  told  them  at  that  time  I  would  not  have  time 
nor  strength  to  continue.  Once  in  a  while,  if  something 
very  pertinent  came  up,  I  took  time  off  and  I  would  write 
in  to  the  State  Department  or  I  would  simply — I  would 
write  to  Mr.  Adamson,  of  the  Un-American  Activities 
Committee,  and  that  is  about  all  the  activity  I  have  had. 

MR.  MUNDT :  When  writing  to  the  F.  B.  I.  would  you 
get  an  answer  back  from  the  F.  B.  I.? 

MISS  MITCHELL:  Oh,  yes. 

MR.  MUNDT:  Signed  by  Mr.  Hoover  or  someone  else? 

MISS  MITCHELL:  Well,  I  didn’t  look  into  my  files, 
but  I  did  receive,  I  think,  two  letters  from  Mr.  Hoover. 
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MR.  MUNDT :  It  was  brought  to  the  personal  attention 
of  Mr.  Hoover? 

MISS  MITCHELL :  That  is  right. 

THE  CHAIRMAN:  Are  there  any  other  questions? 

MR.  ADAMSON :  I  would  like  to  ask  her  one  question. 
Is  Dr.  Posner  agreeable  to  appearing  before  the  com¬ 
mittee  at  some  convenient  time  if  we  desire  him  to 
appear? 

1790  MISS  MITCHELL:  I  will  ask  you  to  give  him 
a  couple  days  notice.  There  are  appointments  in 

advance  that  I  would  have  to  cancel,  the  same  as  I  did 
for  myself.  He  has  not  been  able  to  continue  with  his 
regular  work  while  I  am  here. 

MR.  ADAMSON:  I  think  that  is  all. 

MR.  THOMAS:  You  told  of  the  meeting  with  |lr. 
Minor,  and  you  went  on  to  tell  of  the  continued  dissatisfac¬ 
tion,  so  far  as  yourself  and  Dr.  Posner  were  concerned, 
and  then  we  began  to  ask  questions  and  I  think  you  got 
off  the  track  a  little  bit,  and  you  did  not  include  what 
happened  at  the  end  of  your  stay  over  in  Spain,  \fyqll 
you  tell  the  committee  just  what  happened  in  the  latter 
part  of  your  stay  in  Spain? 

MISS  MITCHELL:  Well,  when  we  went  to  resign  in 
the  middle  of  July — I  believe  that  is  what  you  are  Re¬ 
ferring  to — Dr.  Telge  asked  us  to  go  back,  and  we  did, 
and  Dr.  Telge  has  kept  his  word.  He  notified  all  the  hos¬ 
pitals,  notified  the  Brigade  that  had  jaw  work  as  such, 
to  see  that  they  were  sent  to  us.  Then  we  found  that  we 
had  too  many  cases.  The  hospital  became  a  little  bit  foo 
busy,  our  department  anyway,  and — well,  anyway,  unqer 
all  these  difficulties  we  did  continue  with  our  work.  l|)r. 
Telge  was  pretty  much  with  us  and  made  it  a  little  easier 
for  us  to  continue,  but  there  were  always  these  little  cojm- 
munistic  activities  popping  up  just  the  same  and  distutb- 
ing  us  more  or  less.  However,  we  continued  with  our  work, 
and  in  September  a  cousin  of  Dr.  Posner’s  died 

1791  and  we  came  home  because  of  some  little  matter 
about  the  will,  and  at  that  time  we  said  that  we  woiild 
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try  to  come  back  but  would  certainly  have  to  be  under  the 
Spanish  government,  directly  under  the  Spanish  Govern¬ 
ment,  and  that  we  would  only  work  directly  under  the 
Spanish  Government.  That  was  subsequently  arranged. 

MR.  THOMAS:  In  your  testimony  you  referred  to 
political  activities.  Will  you  just  give  one  illustration  of 
what  you  mean  by  the  political  activities  which  were  car¬ 
ried  on  in  this  hospital? 

MISS  MITCHELL:  Well,  for  instance,  it  is  a  political 
activity,  this  thing  signed  by  a  political  commissar.  This 
meeting  was  held  and  an  election  was  held  and  this  fellow 
Higgins  or  Hickens  was  elected  a  political  commissar  of 
an  American  hospital.  I  never  heard  of  such  a  tiling 
before. 

MR.  THOMAS :  Did  the  employees  of  the  hospital 
have  meetings  that  you  might  refer  to  as  Communist 
meetings? 

MISS  MITCHELL:  Regularly. 

MR.  THOMAS:  What  would  they  do  at  these  meet¬ 
ings? 

MISS  MITCHELL:  They  would  bring  up  various 
things  about  the  hospital  and  how  it  should  be  organized, 
and  whether  or  not  they  should  have  a  political  commissar, 
and  eventually  they  decided  that  they  would  have  a  politi¬ 
cal  commissar.  That  was  made  up  at  these  meetings.  I 
finally  found  out  that  these  meetings  were  so  unpleasant 
and  they  seemed  to  be  wanting  to  bring  out  the 
1792  most  unpleasant  things  about  everyone,  that  after 
a  little  while  I  did  not  go  to  them.  I  just  did  not 
go  to  them.  I  knew  they  were  held,  and  in  the  dining 
room,  for  instance,  there  was  the  red  flag  of  Russia  and 
not  any  flag  of  the  "Cnited  States. 

MR.  THOMAS:  And  this  money  to  carv  on  this  work 
came  from  the  Enited  States? 

MTSS  MITCHELL :  Came  from  the  United  States  for 
the  American  hospital. 
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MR.  THOMAS:  That  was  the  only  flag  that  &flew 
there? 

MISS  MITCHELL:  That  was  in  the  hospital,  <j)ver 
a  window. 

MR.  THOMAS:  But  it  was  the  only  flag  there? 

MISS  MITCHELL:  That  was  the  only  flag. 

MR.  THOMAS:  Even  though  all  the  funds  came  from 
the  United  States? 

MISS  MITCHELL :  That  is  right.  There  was  no  pic¬ 
ture  of  President  Roosevelt  in  that  dining  room,  but  there 
was  a  picture  of  Lenin. 

MR.  RANKIN :  There  was  a  picture  of  Lenin  in  the 
hospital? 

MISS  MITCHELL :  Yes. 

MR.  MUNDT:  In  the  American  hospital? 

MISS  MITCHELL:  In  the  American  hospital.  If  fchey 
could  get  the  Daily  Worker  over  there,  hundreds  of  cqpies 
of  it,  why  couldn’t  they  get  the  New  York  Times  Over 
there  and  hundreds  of  copies? 

1793  MR.  THOMAS:  Was  the  Daily  Worker  the  only 
paper  they  got  there? 

MISS  MITCHELL :  That  was  the  only  one  that  seamed 
to  come  in  by  the  bundle. 

MR.  MUNDT:  Was  it  distributed  all  over  the  hospital? 

MISS  MITCHELL:  It  was  put  in  the  library  therp. 

MR.  THOMAS:  This  political  activity  that  you  ijefer 
to.  Communist  activity,  can’t  you  describe  more  in  detail 
just  what  you  mean  by  the  Communist  activity  that  was 
there  under  Dr.  Barsky? 

MISS  MITCHELL:  Well,  I  don’t  know— 

MR.  THOMAS  (interposing) :  Did  they  advocate  in 
any  of  these  meetings  overthrow  of  the  government  of 
the  United  States? 

MISS  MITCHELL:  No,  that  I  could  not  say. 

MR.  THOMAS:  Did  they  complain  about  the  condi¬ 
tions  in  the  United  States  and  compare  them  with  condi¬ 
tions  in  Russia? 
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MISS  MITCHELL:  Everything  was  compared  with 
conditions  in  Russia.  Everything  in  America  was  com¬ 
pared  with  things  in  Russia. 

MR.  THOMAS :  In  other  words,  we  were  always  in  an 
unfavorable  light? 

MISS  MITCHELL:  Absolutely. 

MR.  THOMAS:  That  is  all  I  have. 

1794  MISS  MITCHELL:  And  w^e  have  a  report  that 
we  made  to  the  Steering  Committee  after  we  came 
back  to  the  United  States,  in  which  we  stated  a  great  many, 
or  practically  all,  of  the  activities  that  we  met  up  with  in 
Spain,  and  which  I  shall  be  very  glad  to  give  to  this 
committee. 

MR.  MUNDT:  Do  }*ou  have  a  copy  of  your  report? 

MISS  MITCHELL:  Yes,  indeed.  That  was  given  to 
the  Steering  Committee. 

MR.  MUNDT:  Of  the  American  Medical  Bureau? 

MISS  MITCHELL:  Yes. 

MR.  MUNDT:  I  think  it  would  be  well  if  you  would 
leave  that  with  us. 

MISS  MITCHELL :  I  shall  be  very  happy  to  do  so. 

MR.  ADAMSON:  Miss  Mitchell,  might  I  ask  you  to 
look  at  one  of  the  files  sent  up  to  us  by  the  President’s 
War  Relief  Control  Board,  and  tell  me  if  this  letter 
dated  December  24,  1943,  on  the  letterhead  of  the  Half 
Moon  Hotel,  is  an  original  letter  written  by  you  to  the 
President’s  War  Relief  Control  Board?  (Showing  a  paper 
to  the  witness.) 

MISS  MITCHELL :  Yes,  it  is. 

MR.  ADAMSON:  In  which  you  said,  among  other 
things : 

“Edward  K.  Barsky  and  anyone  who  is  associated  with 
him  is  a  communist  revolutionist”? 

MISS  MITCHELL:  That  is  right. 

MR.  ADAMSON:  And  is  that  letter  a  true  and 
1795  correct  statement  of  your  opinion  in  1943? 

MISS  MITCHELL:  That  is  right. 
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ME.  KANKIN :  Is  it  your  opinion  now? 

MISS  MITCHELL:  That  is  my  opinion. 

THE  CHAIRMAN :  Based  on  your  former  association 
with  him? 

MISS  MITCHELL :  Yes,  sir. 

MR.  MUNDT:  I  think  that  letter  should  go  into  I  the 
record,  Counsel. 

MR.  ADAMSON:  I  am  going  to  ask  the  Chairman  to 
permit  me  to  have  a  copy  made  of  the  letter  and  p^t  it 
in  the  record. 

MR.  RANKIN :  Now,  insert  it  in  the  record  at  this 
point,  where  it  is  discussed. 

(The  letter  referred  to,  dated  December  24,  1943,  signed 
by  Martha  E.  Mitchell,  follows:) 

“December  24th,  19-j-3 

“Homer  S.  Fox 
“Executive  Secretary, 

“President’s  War  Relief  Committee  Control  Board, 
“Washington  Building, 

“Washington,  D.  C. 

“My  dear  Sir: 

The  papers  have  brought  to  my  attention  the  fact  that 
Dr.  Edward  K.  Barsky,  head  of  the  Joint  Anti-Fascist 
Refugee  Committee,  has  an  appointment  this  Tuesda}  to 
consult  with  Joseph  R.  Davies,  Chairman  of  the  National 
War  Fund,  regarding  having  his  group  join  the 
1796  United  War  Relief  Fund. 

“Edward  K.  Barsky,  and  anyone  who  is  associ¬ 
ated  with  him,  is  a  communist  revolutionist.  I  woilked 
with  this  man  and  his  group  in  Spain.  If  I  ever  was  the 
traitor  to  my  country  that  this  man  and  his  group  w^s,  I 
would  be  in  prison  or  shot  at  sunrise,  and  I  make  this 
statement  that  I  should  be.  Confusion  is  the  order  of  the 
day  for  the  Communist  membership.  The  National  War 
Fund  personnel  would  be  confused  as  they  never  dreamt 
they  could  be  with  this  group  on  their  backs  and  in  their 
midst.  I  know,  I  went  through  it,  and  after  five  years 
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I  am  not  over  it  yet.  The  Federal  Bureau  of  Investigation, 
the  State  Department  and  I  presume  other  government 
departments  know  all  about  these  people,  and  how  the 
National  War  Fund  Head  ever  got  to  the  point  of  making 
an  appointment  with  Barsky  to  even  discuss  joining  a 
National  War  Belief  is  a  sinister  mystery  to  me. 

“Any  refugee  that  they  are  interested  in  bringing  over 
would  have  to  be  a  communist,  and  if  the  poor  soul  ever 
made  the  mistake  of  wanting  to  become  a  democrat,  a  gun 
would  be  placed  at  his  head,  and  he  would  be  told  to 
march  the  Communist  line  or  else.  Then  too  these  people 
are  so  distorted  in  their  minds,  and  their  hatred  is  so 
great  for  their  country,  that  inefficiency  becomes  a 

1797  great  art  with  them,  because  inefficiency  can  sabo¬ 
tage  any  effort,  and  they  know  this  and  practice  it. 

Hate  is  their  bv  word  for  every  American  and  all  of 
America’s  efforts.  This  is  what  I  lived  through  in  Spain, 
only  I  was  not  a  coward,  and  I  lived  to  get  them  out  of 
Spain  along  with  my  employer,  Dr.  John  Jacob  Posner 
who  stood  staunchly  by,  and  exposed  to  our  Government 
all  of  their  dreadful  work  against  this  country.  The  work 
of  the  Nazis  and  Communists  are  identical. 

“I  have  files,  some  of  them  are  secret  reports  we  made 
to  the  American  Medical  Bureau  when  we  returned  from 
Spain.  The  American  Medical  Bureau  was  where  Barsky 
got  his  start  and  under  which  the  Communists  flourished 
during  the  crucifixion  of  Spain.  In  Spain  the  Nazis  and 
Communists  worked  hand  in  hand  and  Barsky  and  his 
group  didn’t  mind  grasping  the  hand  of  the  Nazis  firmly, 
and  between  them  they  laid  democratic  Spain  low.  And  I 
saw  something  far  more  awful,  I  realize  this  was  the  plan 
of  these  ism  groups,  to  do  to  all  democratic  countries  what 
they  did  to  Spain. 

“The  foregoing  paragraphs  were  a  slight  resume  of 
my  impressions  of  Barsky  and  his  group.  Barsky  should 
have  been  in  prison  long  ago,  and  every  one  of  his 

1798  devoted  followers,  and  superiors. 
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“But  I  have  secret  reports  and  evidence  against 
Barsky  and  his  group  which  have  been  submitted  toi  the 
Federal  Bureau  of  Investigation.  These  reports  are  at 
your  command.  I  will  be  glad  to  bring  them  to  you,  I  will 
be  glad  to  help  you  see  this  man  and  his  satellites  in  their 
true  colors.  So  far  I  have  permitted  only  the  F.  B.  I.  to 
see  these  reports,  and  to  stop  the  American  Rescue  Ship 
Mission,  Dr.  Posner  and  I  called  in  the  World  Telegram 
and  permitted  them  to  use  some  of  our  files  to  expose  'this 
man.  There  were  articles  for  three  days  in  the  Wprld 
Telegram  based  entirely  upon  our  files,  but  be  assured]  the 
World  Telegram  used  only  the  most  polite  part  of  oui*  re¬ 
port.  You  may  have  copies  of  these  articles  if  you  wish. 
The  F.  B.  I.  have  complete  files  and  have  been  shadowing 
these  people  for  years.  Barsky  has  been  hard  put  tp  it 
to  stay  in  business,  but  the  same  crowd  still  is  faithful.  In 
every  way  these  people  tried  to  block  every  move  we  made, 
and  still  are  doing  so.  Must  we  have  them  now  in  any 
agency  where  they  will  discourage  our  good  people  who 
volunteer  their  services  and  who  are,  many  of  them,  Wor¬ 
ried  about  their  own  dear  ones. 

“You  are,  as  I  said  before,  very  welcome  to  all  our  evi¬ 
dence  and  our  time  to  help  you  get  this  straightened 
1799  out  once  and  for  all.  If,  after  six  years  of  terribly 
wrong  conduct  toward  their  country,  these  pedple 
are  permitted  to  participate  in  any  way  in  our  grave  and 
great  struggle  against  their  own  kind,  then  I  am  going]  to 
call  in  a  magazine  and  I  am  going  to  give  all  of  the  infor¬ 
mation  I  have,  and  the  ax  may  fall  where  it  wishes.  I 
have  given  the  Government  every  chance  to  see  th^se 
people  as  they  are,  if  the  Government  does  not  see  its  Way 
clear  to  stop  such  nonsense,  then  maybe  a  complete  exppse 
through  some  popular  weekly  magazine  may  find  its  way 
to  a  great  number  of  the  people  and  then  the  people  can 
handle  this  problem.  It  seems  to  me  five  or  six  years  is 
a  long  time  to  wait  for  vermin  to  be  gotten  rid  of.  We 
should  have  had  some  far  more  effective  insecticide. 
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“There  will  be  lots  of  pressure  upon  you  regarding  this 
group,  and  I  do  hope  that  you  will  be  able  to  fairly  see 
that  not  any  of  us  are  unfair,  but  neither  do  we  want  to 
see  traitors  among  us  sharing  and  hindering. 

“Very  sincerely  yours, 

/s/  “Martha  E.  Mitchell 
“Secretary  to 
Dr.  John  Jacob  Posner 
200  West  57th  Street, 

New  York  City,  X.  Y. 

“P.  S.  Dr.  Posner  has  an  outstanding  position 
1S00  in  the  dental  world  and  he  will  be  very  happy  to  tell 
vou  all  that  he  knows.  I  also  refer  vou  to  a  Mrs. 
Bluh,  who  is  an  officer  in  the  Foster  Parents’  Plan  for 
War  Children,  Inc.,  55  West  42nd  Street,  New  York  City, 
N.  Y.  This  charitable  organization  had  a  nightmare  of  an 
experience  because  they  mistakenly  permitted  Miss  Mil¬ 
dred  Rackley,  Dr.  Barsky’s  closest  friend,  to  come  into 
their  organization.  She  will  be  glad  to  tell  you  about  it.” 

THE  CHAIRMAN:  As  I  understand  it,  Mr.  Rankin, 
those  hies  are  only  loaned  to  us.  If  there  is  no  objection, 
I  will  direct  that  counsel  have  the  letter  photostated  and 
put  a  photostatic  copy  in  the  record  at  this  point. 

MR.  RANKIN:  At  the  point  where  the  reading  took 
place,  so  that  it  will  be  there  in  connection  with  this  dis¬ 
cussion  of  it. 

MR.  ADAMSON:  That  is  right.  Mr.  Rankin  used  to 
be  a  District  Attorney,  and  he  insists  on  having  it  in  the 
right  place,  and  I  agree  with  him. 

THE  CHAIRMAN:  It  will  go  into  the  record  at  that 
point. 

MR.  ADAMSON:  Very  good.  Then  the  letter  will  be 
identified  as  I  have  described  it.  We  can  send  it  over  to 
the  library  by  messenger  and  have  it  photostated  and 
place  the  photostat  in  the  record,  showing  the  letter¬ 
head  and  the  date  and  everything. 


1801  MR.  MUNDT:  Then  there  will  be  no  question 
but  what  it  will  be  completely  authoritative.  We 
can  read  it  in  the  record. 


THE  CHAIRMAN :  Are  there  any  further  questions 
of  this  witness? 

MR.  ADAMSON :  Nothing  further  so  far  as  this  wit¬ 
ness  is  concerned. 

THE  CHAIRMAN:  I  want  to  advise  the  witness,  I 
understand  she  says  she  has  to  work  for  a  living,  ajid  I 
want  to  advise  her  that  she  is  entitled  to  her  per  qiem 
and  mileage.  | 

MR.  ADAMSON :  Yes,  and  I  will  see  that  that  is  ts[ken 
care  of. 

MISS  MITCHELL:  1  am  perfectly  willing  to  take 
care  of  it  myself. 

MR.  ADAMSON:  We  want  to  do  whatever  the  Jaw 
requires,  so  I  will  see  that  that  is  taken  care  of.  l  ory 
well,  Miss  Mitchell,  we  want  to  thank  you  for  coming 


here.  i 

THE  CHAIRMAN:  The  committee  expresses  appreci¬ 
ation  for  your  interest  in  coming  here  and  giving  tjhis 
testimony. 

MR.  RANKIN:  And,  Miss  Mitchell,  I  particularly  am 
gratified  with  your  stand  when  they  asked  you  take  sides 
between  Communism  and  Fascism  and  you  told  them  you 
preferred  Americanism. 

MISS  MITCHELL:  Yes,  and  I  believe  America 
1802  as  a  whole  would  try  to  get  that  idea  over  and  hhve 


them  give  that  answer.  I 

MR.  RANKIN :  That  is  right. 

MISS  MITCHELL:  Should  T  leave  that  report  tliat 
was  made  to  the  Steering  Committee  when  we  came  b^ck 

from  Spain?  j 

MR.  ADAMSON :  Yes,  I  would  like  to  study  it. 

(Witness  excused.) 

MR.  RANKIN:  I  move  that  we  adoum  until  10:^0 
tomorrow  morning. 
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ME.  THOMAS:  I  second  the  motion. 

MR.  ADAMSON:  Miss  Bryan  is  here,  Mr.  Chairman. 
This  is  off  the  record.  *  *  * 

(Miss  Helen  R.  Bryan  entered  the  hearing  room.) 
THE  CHAIRMAN:  Miss  Bryan,  I  believe  you  were 
served  with  a  subpoena  by  this  committee  some  days  ago. 
MISS  BRYAN :  Yes,  that  is  correct. 

THE  CHAIRMAN:  Calling  for  your  appearance  here 
today  and  from  day  to  day  until  discharged,  with  certain 
records.  Are  you  in  position  to  produce  those  records? 

A  VOICE :  Mr.  Chairman,  I  wish — 

THE  CHAIRMAN  (interposing) :  I  didn’t  ask  you.  I 
asked  her.  Are  you  in  position  to  produce  those  records? 

MISS  BRYAN:  Mr.  Chairman,  I  would  very  much 
like  to  have  the  right  of  consulting  with  counsel. 

THE  CHAIRMAN:  You  have  had  plenty  of  time  to 
consult  your  counsel.  Have  you  the  record?  That  is  a 
simple  question. 

1503  MISS  BRYAN:  I  would  like  to  have  the  right 
to  consult  with  counsel. 

THE  CHAIRMAN:  I  will  give  you  until  10:30  o’clock 
in  the  morning  to  consult  with  him. 

(Whereupon,  at  11:53  a.  m.,  the  committee  adjourned 

until  10:30  a.  m.  Thursday,  January  24,  1946.) 

•  •  *  • 

1504  Thursday,  January  24,  1946 

House  of  Representatives, 
Committee  on  Un-American  Activities, 

Washington,  D.  C. 

EXECUTIVE  SESSION 

The  committee  met  in  Executive  Session  at  10 :30  o  ’clock 
a.  m.,  Hon.  John  W.  Wood  (chairman)  presiding. 

THE  CHAIRMAN :  Let  the  committee  be  in  order. 
MR.  ADAMSON:  Mr.  Lamont  is  here,  Mr.  Chairman. 
This  may  be  off  the  record. 
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(Mr.  Lamont  entered  the  hearing  room.) 

MR.  ADAMSON:  Let  the  record  show  that  Mr.  La¬ 
mont  was  excused  until  Wednesday,  February  6,  1946,. 

THE  CHAIRMAN :  Gentlemen,  the  next  thing  oh  the 
agenda  is  the  Joint  Anti-Fascist  Refugee  Committee,  and 
the  executive  secretary  of  that  committee  is  named  Helen 

R.  Brvan.  She  is  outside.  She  came  before  the  committee 
* 

yesterday,  when  most  of  you  had  gone.  I  believe  Mr. 
Mundt  and  Mr.  Landis  were  here  when  she  came  if  I 
asked  her  if  she  was  prepared  to  respond  to  the  subpjoena 
that  had  been  served  upon  her  to  produce  the  recordsj  and 
documents  of  that  organization.  She  was  flanked  by  I  two 
young  attorneys,  and  she  stated  that  she  desired  timje  to 
confer  with  her  counsel  before  replying  to  the  inquiry,  and 
I  told  her  she  would  have  until  this  hour  and  hate 
1805  to  do  that.  The  question  now  comes  up,  is  it  the 
sense  of  the  committee  that  we  permit  her  counsel 
to  come  in  here  with  her  or  not? 

MR.  RANKIN :  No,  sir.  This  is  a  grand  jury,  Jand 
we  don’t  take  defense  counsel  into  the  grand  jury  room. 
We  are  just  an  investigating  committee.  We  are  in  Execu¬ 
tive  Session,  and  nobody  should  come  in  except  the  fit¬ 
nesses,  the  members  of  the  committee  and  the  necessarv 

i 

attendants.  And  besides,  when  she  comes  in,  if  she  re¬ 
fused — this  is  off  the  record.  •  *  * 

THE  CHAIRMAN:  She  said  yesterday  that  she  fas 
here  under  subpoena. 

MR.  ADAMSON:  I  now  want  to  call  Mr.  John  Ciar- 
rington,  and  let  him  swear  to  the  return  and  put  it  on  this 
record. 

THE  CHAIRMAN:  Have  you  got  a  copy  of  it?  j 
MR.  ADAMSON:  I  have  got  the  original  return  heire. 
I  am  ready  for  these  people. 

MR.  CARRINGTON :  Will  you  hold  up  your  rigtht 
hand  and  be  sworn? 
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Testimony  of  John  W.  Carrington,  Clerk  of  the  Committee 

on  Un-American  Activities,  House  of  Representatives. 

MB.  ADAMSON :  Mr.  Carrington,  what  is  your  name? 

MB.  CABB1NGTON:  John  YV.  Carirngton. 

MB.  ADAMSON :  Are  you  an  official  with  this  com¬ 
mittee  ? 

MB.  CARRINGTON:  1  am  Clerk  of  the  com- 
1800  mittee. 

MB.  ADAMSON :  Where  do  you  reside  in  Wash¬ 
ington  ? 

MB.  CARRINGTON :  2131  Suitland  Terrace,  South¬ 
east. 

MB.  ADAMSON :  Mr.  Carrington,  did  you  go  to  New 
York  and  go  to  the  offices  of  the  Joint  Anti-Fascist  Refugee 
Committee,  192  Lexington  Avenue,  Borough  of  Manhattan, 
New  York  City,  on  December  14,  1945? 

MR.  CARRINGTON:  1  did. 

MR.  ADAMSON :  And  I  show  you  an  original  sub¬ 
poena  signed  by  the  Chairman  of  this  committee,  dated 
the  4th  day  of  December,  1945,  and  countersigned  by  your 
good  self,  and  ask  you  if  you  served  that  subpoena  on  any¬ 
one  at  that  office?  (Handing  the  subpoena  to  the  witness.) 

MR.  CARRINGTON:  I  did. 

MR.  ADAMSON:  And  did  you  leave  a  copy  of  the  sub¬ 
poena  witli  the  person  upon  whom  you  served  it? 

MR  CARRINGTON:  Yes,  sir. 

MR.  ADAMSON :  Who  was  the  person  to  whom  you 
gave  the  subpoena  at  that  office? 

MR.  CARRINGTON:  Helen  R.  Bryan,  the  executive 
secretary. 

MR.  ADAMSON :  And  you  went  there  and  inquired 
for  her,  did  you? 

MR.  CARRTNGTON :  Yes,  sir. 

MR.  ADAMSON:  Have  you  seen  her  here  in  the  com¬ 
mittee  room? 
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MR.  CARRINGTON :  Yes,  sir. 

1807  MR.  ADAMSON:  And  you  recognize  lier  tc  be 
the  person  upon  whom  you  served  the  subpoena 

MR.  CARRINGTON:  Yes,  sir. 

MR.  ADAMSON:  Now,  I  want  to  read  the  subpoena 
into  the  record. 

THE  CHAIRMAN:  It  is  directed  to  whom? 

MR.  ADAMSON:  Here  is  the  way  it  reads — directed 
to  the  Sergeant  at  Arms,  or  his  Special  Messenger,  |md 
under  the  Resolution  of  our  Committee — which,  by  jthe 
way,  I  want  to  read  in  part  into  the  record — 

‘"You  are  hereby  commanded  to  summon  Helen  i  R. 
Bryan,  Executive  Secretary  or  Doctor  Edward  Bartjky, 
Chairman  of  the  Joint  Anti-Fascist  Refugee  Committee, 
192  Lexington  Avenue,  Borough  of  Manhattan,  New  Ycjrk, 
New  York,  to  be  and  appear  before  the  Un-American 
Activities  Committee  of  the  House  of  Representatives  of 
the  United  States,  of  which  the  Hon.  John  S.  Wood  is 
chairman,  and  to  produce  at  said  hearing  all  books,  ijee- 
ords,  papers  and  documents  showing  all  receipts  and  clis- 
bursements  of  money  by  the  said  Committee,  or  on  its  jbe- 
half,  and  all  letters,  memoranda  or  communications  from, 
or  with,  any  person  or  persons  outside  of  the  United 
States,  in  their  chamber  in  the  city  of  Washington  on 
December  1945,  at  the  hour  of  10  a.m.  then  and  there  to 
testify  touching  matters  of  inquiry  committed  to  sgid 
Committee ;  and  she  is  not  to  depart  without  leave  of 
said  Committee. 

1808  “Herein  fail  not,  and  make  return  of  this  sum¬ 
mons. 

“Witness  my  hand  and  the  seal  of  the  House  of  Repre¬ 
sentatives  of  the  United  States,  at  the  city  of  Washington, 
this  fourth  day  of  December,  1945. 

“JOHN  S.  WOOD | 
Chairman 

Attest : 

John  W.  Carrington 
Clerk.” 
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Now,  the  person  who  was  served  with  the  subpoena 
communicated  with  the  Chairman  and  with  me  and  asked 
for  a  postponement  of  their  appearance  from  December 
19th,  and  when  I  talked  with  them  they  said  that  they 
would  comply  with  the  subpoena,  and  1  took  that  as  a 
waiver  of  any  objection.  They  have  appeared,  and  whether 
they  have  produced  the  records  in  answer  to  the  subpoena 
1  don't  know  yet. 

MK.  RANKIN :  Before  you  get  that  far  let  us  have  the 
return  on  the  subpoena. 

MR.  ADAMSON :  It  is  on  there. 

MR.  RANKIN :  Let  us  introduce  the  subpoena  and  the 
return. 

MR.  ADAMSON:  I  am  going  to  offer  it. 

MR.  RANKIN:  It  ought  to  go  in  right  after  the  read¬ 
ing  of  the  subpoena. 

MR.  ADAMSON :  Well,  Mr.  Rankin,  I  would  like  to 
put  into  the  record  a  few  words  of  our  Resolution  of 
authority  with  the  subpoena. 

1S09  MR.  RANKIN:  But  the  return  ought  to  follow 
the  reading  of  the  subpoena.  All  records  require 

that. 

MR.  ADAMSON:  The  subpoena  is  going  to  be  put  into 
the  record  as  an  exhibit. 

MR.  RANKIN:  Well,  you  didn't  read  the  return  on  it, 
and  that  is  what  any  judge  would  require. 

THE  CHAIRMAN:  Mr.  Carrington  has  made  a  return 
to  the  committee  under  oath. 

MR.  PETERSON:  I  suggest  at  this  point  that  the 
subpoena,  together  with  the  return,  be  put  into  the  record. 

MR.  RANKIN:  The  subpoena  and  the  return  should 
go  in  right  here. 

MR.  ADAMSON :  I  offer  the  subpoena,  Mr.  Chairman, 
as  part  of  this  record. 

THE  CHAIRMAN:  With  the  return  on  it? 

MR.  ADAMSON :  Yes,  sir.  The  return  is  on  the  back 
of  it. 
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THE  CHAIRMAN :  It  is  admitted. 

(Tlie  subpoena,  dated  4th  day  of  December,  1945,  to¬ 
gether  with  the  return  on  the  back  thereof  dated  Decem¬ 
ber  14,  1945,  were  received  in  evidence.) 

MR.  RANKIN :  That  is  sufficient.  Now  bring  in  jthe 
witness.  You  don’t  have  to  read  the  law. 

MR.  ADAMSON:  I  want  to  put  into  the  record  jhe 
language  upon  which  this  subpoena  is  based.  It  reads  as 
follows : 

1810  THE  CHAIRMAN:  You  are  reading  from  Jhe 
Resolution  creating  the  committee1? 

MR.  ADAMSON :  Yes,  House  Resolution  5,  dated 
January  3,  1945: 

“For  the  purpose  of  any  such  investigation,  the  Cojm- 
mittee  on  Un-American  Activities” — 

MR.  RANKIN  (interposing) :  Let  us  just  insert  th|at 
in  the  record.  Put  those  few  lines  in  the  record  and  Jet 
us  call  the  witness.  Time  is  slipping  away. 

MR.  PETERSON:  Just  put  the  whole  thing  in  tjie 
record. 

MR.  ADAMSON:  Then  I  offer  the  whole  Resolution 
as  an  exhibit  for  the  record. 

(House  Resolution  5,  79th  Congress,  First  Session,  was 
received  in  evidence.) 

Mr.  Carrington,  will  you  call  Miss  Bryan?  Do  you  wait 
her  in  here  alone,  Mr.  Chairman? 

THE  CHAIRMAN:  Yes,  alone. 

(Miss  Helen  R.  Bryan  entered  the  committee  room.) 

Miss  Brvan,  were  you  sworn  on  yesterday  when  you 
were  here? 

MISS  BRYAN:  No,  I  was  not. 

THE  CHAIRMAN :  Will  you  hold  up  your  right  hand 
and  be  sworn? 
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1S11  Testimony  of  Helen  R .  Bryan ,  Executive  Secretary, 
Joint  Anti-Fascist.  Refugee  Committee,  192  Lex¬ 
ington  Avenue,  Borough  of  Manhattan, 

New  York,  New  York. 

MR.  ADAMSON:  Will  you  give  your  full  name  and 
residence  for  the  record? 

MISS  BRYAN :  Helen  R.  Bryan,  58  Bank  Street, 
New  Y^ork  City. 

MR.  ADAMSON:  And  also  your  office  address? 

MISS  BRYAN :  192  Lexington  Avenue,  New  York 
City. 

MR.  ADAMSON:  That  is  Borough  of  Manhattan"? 

MISS  BRYAN :  Borough  of  Manhattan,  yes. 

MR.  ADAMSON :  And  you  are  Executive  Secretary  of 
the  Joint  Anti-Fascist  Refugee  Committee? 

MISS  BRYAN:  That  is  right. 

MR.  ADAMSON:  Y'ou  were  served  with  a  subpoena  by 
Mr.  Carrington,  the  gentleman  you  saw  outside?  Is  that 
correct? 

MISS  BRYAN :  I  was  served  with  a  subpoena,  yes,  sir. 

MR.  ADAMSON:  Yrou  didn’t  recognize  Mr.  Carring¬ 
ton? 

MISS  BRYAN:  No,  I  did  not. 

MR.  ADAMSON:  And  that  subpoena  was  originally 
returnable  December  19th,  and  the  time  was  extended  at 
the  request  of  your  organization? 

MISS  BRYAN:  That  is  right. 

MR.  ADAMSON:  And  you  are  here  now  on  the  ad¬ 
journed  date  in  answer  to  the  subpoena? 

MISS  BRYAN:  Yes. 

1812  MR.  ADAMSON:  Now,  the  subpoena  calls  for 
the  production  of  certain  papers,  documents  and 
records,  and  I  now  call  upon  you  to  produce  those  papers, 
documents  and  records,  in  accordance  with  the  demand 
made  by  the  committee. 

MTSS  BRYAN:  I  am  informed  by— 
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MR.  RANKIN  (interposing) :  Mr.  Chairman,  I  demjmd 
to  know  whether  or  not  the  witness  is  sworn  to  produce 
those  records.  The  question  calls  for  “yes”  or  “no”.i 

THE  CHAIRMAN :  She  is  fixing  to  answer. 

MR.  RANKIN:  But  we  don’t  need  any  speech.  If  the 
is  going  to  refuse — 

MR.  ADAMSON  (interposing) :  You  want  a  categorical 
answer  “yes”  or  “no.” 

MISS  BRYAN:  Well,  I  would  like  to  ask  the  Chair¬ 
man — 

MR.  RANKIN  (interposing):  The  question  is  are  you 
going  to  produce  those  records? 

MISS  BRYAN:  I  would  like  to  make  my  statement 
with  regard  to  that.  j 

MR.  RANKIN:  We  don’t  need  that. 

THE  CHAIRMAN :  Of  course,  first,  we  would  like  to 
have  your  answer,  and  then  perhaps  it  might  eliminate 
the  necessity  for  any  statement.  Are  you  prepared  to  pro¬ 
duce  those  documents  called  for  in  the  subpoena? 

MISS  BRYAN:  I  am  informed  by  my  counsel — 

MR.  RANKIN  (interposing) :  Wait  a  minute,  Mir. 

Chairman,  I  demand  that  she  answer  “ves”  or 
1813  “no.”  *  j 

THE  CHAIRMAN :  Irrespective  of  what  yoju 
are  informed,  are  you  prepared  to  produce  them  now? 

MISS  BRYAN :  Mv  statement  covers  that,  Mr.  Chair- 

I 

man. 

THE  CHAIRMAN :  Just  answer  the  question.  Yoti 
can  answer  it  without  a  statement.  Have  you  got  them 
here  ready  to  present?  j 

MISS  BRYAN:  Mav  I  make  my  statement? 

MR.  RANKIN:  No.'  “  j 

THE  CHAIRMAN :  You  can  answer  the  question], 
then  we  will  pass  on  that.  Are  you  ready  to  produce  th<^ 
documents? 

MTSS  BRYAN:  Can  I  make  a  statement  about  it? 

MR.  RANKIN :  No,  you  can  answer  the  question. 
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THE  CHAIRMAN :  You  can  answer  the  simple  ques¬ 
tion  whether  or  not  you  have  the  documents. 

MISS  BRYAN:  But  my  answer  is  incorporated  in 
my  statement. 

THE  CHAIRMAN:  Just  answer  it  now. 

MISS  BRYAN:  Why  can’t  I  make  my  statement? 

THE  CHAIRMAN:  We  want  an  answer  to  the  ques¬ 
tion  that  is  asked  you. 

MISS  BRYAN:  Well,  the  statement  is  in  answer  to 
the  question. 

MR.  RANKIN :  Mr.  Chairman,  I  demand  that  she  an¬ 
swer  the  question  “yes”  or  “no.” 

1S14  THE  CHAIRMAN:  I  am  trying  to  get  the  an¬ 
swer,  Mr.  Rankin.  The  subpoena  that  has  been 
served  upon  you  as  Executive  Secretary  of  the  Joint  Anti- 
Fascist  Refugee  Committee  calls  for  the  production  of  all 
the  books,  records,  papers  and  documents,  showing  all  re¬ 
ceipts  and  disbursements  of  money  by  that  committee  or 
on  its  behalf,  and  all  letters,  memoranda  or  communica¬ 
tions  from  or  with  any  person  or  persons  outside  of  the 
Fnited  States.  The  committee  is  not  concerned  about  your 
reasons  for  producing  them  or  not  producing  them,  but 
what  the  committee  wants  to  know  now,  and  what  I  am 
asking  you  directly,  is  are  you  prepared  now  to  produce 
those  records  here  before  this  committee  or  not?  You  can 
answer  that  “yes”  or  “no.” 

MISS  BRYAN:  Let  me  make  the  statement — 

THE  CHAIRMAN  (interposing) :  The  committee  is 
not  concerned  about  vour  reasons.  The  committee  is  con- 
cerned  about  whether  you  are  going  to  produce  them  or 
not.  Are  you,  or  are  you  not? 

MISS  BRYAN:  No. 

MR.  RANKIN:  That’s  all,  Mr.  Chairman. 

THE  CHAIRMAN:  You  may  be  excused. 

MISS  BRYAN:  And  I  can’t  read  my  statement? 

MR.  RANKIN:  We  don’t  need  it. 

THE  CHAIRMAN :  You  can  leave  it. 
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MR.  RANKIN:  No,  don’t  let  her  leave  it. 

1815  THE  CHAIRMAN:  I  have  no  objection  to  Jier 
leaving  it. 

MR.  RANKIN :  I  object  to  it  being  left  in  here,  luet 
her  retire,  and  we  will  go  into  Executive  Session,  and  I 
will  explain  my  position. 

(Witness  excused.) 

THE  CHAIRMAN :  As  I  understand  it — this  is  oil  {lie 
record.  *  *  * 

The  motion  is  made  by  Mr.  Landis,  a  member  of  tjhe 
committee,  that  the  witness,  Helen  R.  Bryan,  Executive 
Secretary  of  the  Joint  Anti-Fascist  Refugee  Committee, 
be  cited  for  contempt  of  this  committee  by  reason  of  her 
refusal — failure  and  refusal  to  comply  with  the  provisions 
of  the  committee’s  subpoena  to  produce  the  records  and 
documents  named  in  the  subpoena  served  upon  her. 

MR.  RANKIN:  I  second  the  motion. 

MR.  ADAMSON:  Add  to  it  “papers  and  records.” 
MR.  BONNER:  This  is  off  the  record.  *  *  * 

MR.  RANKIN:  Mr.  Chairman,  I  move  the  previous 
question. 

THE  CHAIRMAN:  Is  there  anv  further  discussion? 

I 

The  previous  question  is  asked.  All  in  favor  of  the  motion 
as  made  by  the  gentleman  from  Indiana — 

MR.  THOMAS  (interposing) :  I  ask  for  yeas  and  nayjs. 
THE  CHAIRMAN:  Call  the  roll. 

(Mr.  Adamson  called  the  roll.'  The  yeas  were  Rankin, 
Petterson,  Bonner,  Landis,  Mundt,  Thomas,  Wood. 

1816  No  nays.) 

MR.  RANKIN :  Call  the  names  of  the  other  twp 
men  and  show  that  they  were  not  here. 

MR.  ADAMSON:  Very’  well.  Mr.  Murdock.  (No  re¬ 
sponse.)  Mr.  Robinson.  (No  response.) 

THE  CHAIRMAN:  Very  well,  gentlemen.  Is  ther£ 
anything  else  to  come  before  the  committee? 

MR.  LANDIS:  How  about  her  leaving  that  paper?  j 
^fR.  RANKIN :  No,  we  don’t  want  that  paper. 
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THE  CHAIRMAN :  Do  we  want  her  to  leave  her  state¬ 
ment? 

MR.  RANKIN :  No,  that  is  a  propaganda  statement. 

MR.  BONNER:  She  came  by  my  office — this  is  off  the 
record.  *  #  • 

MR.  RANKIN:  I  move  that  the  Chairman  be  directed 
to  report  this  citation  to  the  Speaker  for  contempt,  in  the 
usual  manner. 

THE  CHAIRMAN:  For  the  usual  procedure? 

MR.  RANKIN :  Follow  the  usual  procedure. 

MR.  THOMAS:  I  second  the  motion. 

THE  CHAIRMAN:  It  has  been  moved  and  seconded 
that  the  Chairman  of  your  committee  be  directed  to  report 
the  proceeding  that  has  taken  place  in  connection  with  the 
witness  Miss  Helen  R,  Bryan,  to  the  Speaker  and  carry 
out  the  procedure  outlined  for  the  purpose  of  pursuing  the 
motion,  that  she  be  held  in  contempt. 

1S17  MR.  THOMAS:  I  demand  the  yeas  and  nays — 
I  will  withdraw  it. 

THE  CHAIRMAN :  The  vote  is  unanimously  passed. 

MR.  ADAMSON:  I  want  to  put  this  letter  in  the 
record,  a  letter  forwarded  to  us  by  the  President’s  Mar 
Relief  Control  Board,  a  letter  from  William  Loeb. 

(The  letter  referred  to  follows:) 

“THE  BURLINGTON  DAILY  NEWS 

“William  Loeb 
“President  and  Publisher 
“Marka  T.  Loening, 
“Vice-President 
“Charles  G.  Weaver, 
“Treasurer  and  Gen.  Manager 
“127  College  Street, 
“Burlington,  Vermont. 

“Member,  Audit  Bureau  of  Circulations 

“January  14,  1944 
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“Charles  P.  Taft,  Esq., 

“President’s  War  Relief  Control  Board, 

“Washington,  D.  C. 

“Dear  Mr.  Taft: 

“I  have  noticed  some  press  reports  that  the  Joint  Anti- 
Fascist  Refugee  Committee,  pet  project  and  propaganda 
sounding  board  of  the  American  Communists,  which  grew 
out  of  the  ill  fated  American  Rescue  Ship  Mission,  is 
seeking  a  membership  in  the  National  War  Fund. 
ISIS  Along  with  many  other  Americans,  I  would  very 
much  like  to  protest  the  inclusion  of  this  group. 

“Our  two  daily  newspapers  here  in  Vermont  have  prob¬ 
ably  done  as  much  as  anyone  else  in  this  state  to  make 
your  recent  War  Fund  drive  a  success.  We  would  cer¬ 
tainly  not  want  to  help  in  the  future  if  this  group  were 
included  among  the  very  worthy  groups  for  whom  you 
have  so  ably  raised  money. 

“It  is  my  sincere  belief  that  the  Joint  Anti-Fascist 
Refugee  Committee  is  not  an  American  group  but  o|ne 
dominated  by  a  foreign  government  and  serving  that  gov¬ 
ernment’s  purpose,  and  that  it  has  as  its  main  purpose 
the  spreading  of  doctrines  and  ideas  completely  in  vari¬ 
ance  with  those  for  which  this  war  is  being  fought,  and 
with  the  principles  on  which  this  country  was  founded. 

Very  sincerely  yours, 

/s/  “William  Loeb 
“Publisher 

“WL:DP” 

THE  CHAIRMAN:  The  committee  will  now  adjourn. 

(Whereupon,  at  11 :25  o'clock  a.  m.,  the  committee  ad¬ 
journed.) 

M  *  *  * 
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1S19  ‘‘79th  Congress 
1st  Session 

H.  RES.  5 

“IN  THE  HOUSE  OF  REPRESENTATIVES 
“January  3, 1945 

“Mr.  Sabatli  submitted  the  following  resolution;  which 
was  agreed  to 

*  #  *  • 


“RESOLUTION 

“Resolved,  That  the  rules  of  the  Seventy-eighth  Con¬ 
gress  be,  and  they  are  hereby,  adopted  as  the  rules  of  the 
Seventy-ninth  Congress. 

“That  rule  N  of  the  Rules  of  the  House  of  Representa¬ 
tives  is  amended  by  adding  after  clause  40a  of  the  first 
paragraph  a  new  clause  to  read  as  follows: 

“  ‘40b.  On  Un-American  Activities,  to  consist  of  nine 
members.  ’ 

“Rule  XT  of  the  Rules  of  the  House  of  Representatives 
is  amended  by  adding  after  clause  40a  two  new  clauses  to 
read  as  follows: 

“  ‘40b.  To  Un-American  Activities — to  the  Committee 
on  Un- American  Activities. 

“  ‘40c.  The  Committee  on  Un-American  Activities,  as 
a  whole  or  by  subcommittee,  is  authorized  to  make  from 
time  to  time  investigations  of  (1)  the  extent,  character, 
and  objects  of  un-American  propaganda  activities  in 
1S20  the  United  States,  (2)  the  diffusion  within  the 
United  States  of  subversive  and  un-American  propa¬ 
ganda  that  is  instigated  from  foreign  countries  or  of  a 
domestic  origin  and  attacks  the  principle  of  the  form  of 
government  as  guaranteed  by  our  Constitution,  and  (3)  all 
other  questions  in  relation  thereto  that  would  aid  Congress 
in  any  necessary  remedial  legislation. 

“  ‘The  Committee  on  Un-American  Activities  shall  re¬ 
port  to  the  House  (or  to  the  Clerk  of  the  House  if  the 
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House  is  not  in  session)  the  results  of  any  such  investiga¬ 
tion,  together  with  such  recommendations  as  it  deems  ad¬ 
visable.  i 

“  ‘For  the  purpose  of  any  such  investigation,  the  Com¬ 
mittee  on  Un-American  Activities,  or  any  subcommiltee 
thereof,  is  authorized  to  sit  and  act  at  such  times  and 
places  within  the  United  States,  whether  or  not  the  Hoiise 
is  sitting,  has  recessed,  or  has  adjourned,  to  hold  s^ch 
hearings,  to  require  the  attendance  of  such  witnesses  4nd 
the  production  of  such  books,  papers,  and  documents,  ^nd 
to  take  such  testimony,  as  it  deems  necessary.  SubpeUas 
may  be  issued  under  the  signature  of  the  chairman  of  the 
committee  or  any  subcommittee,  or  by  any  member  desig¬ 
nated  by  any  such  chairman,  and  may  be  served  by  any 
person  designated  by  any  such  chairman  or  member.’  ’’ 
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Opinion  of  the  Court. 


THE  COURT  (Keech,  J.) :  I  want  to  say  Ito 
you  gentlemen  that  I  have  had  the  benefit  of  this  motion, 
which  was  filed  some  time  ago,  and  I  have  tried  to  antici¬ 
pate,  to  the  best  of  my  ability,  the  matters  and  things 
therein  presented,  and  I  have  reflected  over  the  record  in 
this  case,  as  supplemented  by  my  notes,  and  I  have  hr[d 
the  benefit  of  full  arguments  of  both  parties  to  the 
1S92  case.  | 

Many  of  the  matters  have  been  dealt  with  at  substantial 
length  in  the  course  of  the  trial.  | 

I  have  come  to  the  conclusion  that  I  will  deny  the  motion 
for  acquittal  and  the  motion  for  a  new  trial,  and  I  do  that 
as  to  each  of  the  defendants  with  reference  to  both  motion^. 


i 

1893  Amendment  to  Stipulation  As  to  Record  on  Appeal 

It  is  hereby  stipulated  and  agreed  that  the  stipu¬ 
lation  entered  into  by  the  undersigned  as  to  what  itemk 
shall  make  up  the  record  on  appeal,  said  stipulation  datei 


114 


July  25,  1947,  be  amended  to  include  the  following  items: 

1.  Opinion  of  Mr.  Justice  Keech  of  the  District  Court 
of  the  United  States  for  the  District  of  Columbia  over¬ 
ruling  objections  of  defendants  to  admission  into  evidence 
of  Government  Exhibit  No.  6. 

2.  Order  of  the  District  Court  of  the  United  States 
for  the  District  of  Columbia  sending  original  exhibits  to 
the  United  States  Court  of  Appeals  for  the  District  of 
Columbia. 

Dated :  August  18,  1947 

Wolf,  Popper,  Ross  &  Wolf 
By  Benedict  Wolf 
902  20th  Street,  X.  W. 
Washington,  D.  C. 

Re  S165 
160  Broadway 
New  York,  New  York 
Worth  2-1437 
Charles  B.  Murray 
Assistant  United  States 

Attorney 

•  *  *  * 

1S94  Stipulation  As  to  Record  on  Appeal 

It  is  hereby  stipulated  that  the  record  on  appeal 
hereon  shall  consist  of  the  following  items: 

1.  Indictment 

2.  Request  for  a  Bill  of  Particulars 

3.  Affidavit  in  Support  of  Request  for  Bill  of  Particu¬ 
lars 

4.  Bill  of  Particulars 

5.  Motion  to  Dismiss  Indictment 

6.  Opinion  of  the  District  Court  of  the  United  States 
for  the  District  of  Columbia  on  the  Motion  to  Dismiss 

7.  Motion  for  Transfer  from  the  District  of  Columbia 
and  affidavit  in  Support  Thereof 

8.  Transcript  of  Record 
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9.  Government  Exhibits  2,  5,  6,  7,  23,  24,  25,  26,  27 j  2S, 
29,  30,  31,  33,  35,  36,  36a,  36b,  36c 

10.  Defendant’s  Exhibits  4,  4a,  5  and  6,  and  defend¬ 
ants’  Exhibits  for  Identification  3,  7,  8  and  9  and  def. 

exh.  A  attached  to  motion  for  change  of  venue. 

1S95  11.  Verdict. 


12.  Motion  for  New  Trial  and  for  Judgmenlj  of 
Acquittal 

13.  Judgment  of  the  Court  entered  on  July  16,  1947 

14.  Notice  of  Appeal 

15.  This  Stipulation 

It  is  further  stipulated  that  it  shall  not  be  necessary 
for  the  appellants  to  file  assignments  of  errors. 

July  25,  1947  ^ 

0.  Johx  Rogge 
920  20th  Street,  N.  W.l 
Washington,  D.  C. 

RE  8165 


160  Broadway 
New  York,  New  York 
Worth  2-1437  I  . 

j 

George  Morris  Fay 
United  States  Attorney 

1  The  above-entitled  cause  came  on  for  trial  before 

Associate  Justice  Richmond  B.  Keech,  in  Criminal 
Division  7,  at  1:30  o’clock  p.  m. 

I 

APPEARANCES:  | 

On  behalf  of  the  United  States : 

Charles  B.  Murray, 

John  P.  Burke, 

Assistant  United  States  Attorneys. 

On  behalf  of  the  Defendants: 

O.  John  Rogge,  j 

Benedict  Wolf, 

Martin  Popper, 

Robert  H.  Goldman. 
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2  PROCEEDINGS 

THE  DEPUTY  CLERK:  United  States  against 
Edward  K.  Bar  sky,  Jacob  Aiislander,  Lyman  R.  Bradley, 
Marjorie  Chodorov,  Howard  Fast,  Ernestina  G.  Fleisch- 
man,  Leverett  Gleason,  Harry  M.  Justiz,  Mrs.  Samuel 
Kamsley,  Ruth  Leider,  James  Lustig,  Manuel  Magana, 
Louis  Miller,  Herman  Shumlin,  Charlotte  Stern,  Jesse 
Tolmach,  and  Mrs.  Bobbie  Weinstein. 

United  States  against  Helen  R.  Bryan. 

Lmited  States  against  Richard  Morford. 

United  States  against  George  Marshall. 

*  *  •  • 

3  MR.  ROGGE:  I  notice  the  Clerk  with  the  jury 
list.  Before  the  jurors  are  called  in,  or  prospective 

jurors,  I  have  a  motion  for  a  change  of  venue,  under  Rule 
21  (a)  and  21  (b)  of  the  new  Rules  of  Federal  Criminal 
Procedure  on  which  I  wish  to  be  heard. 

I  have  the  motion  itself  prepared.  I  also  have  a  sup¬ 
porting  affidavit  of  which  a  last  draft  is  being  prepared 
and  which  will  be  here  shortlv. 

(A  copy  of  the  motion  was  handed  to  the  Court.) 

THE  COURT:  This  has  been  served  on  the  Govern¬ 
ment,  of  course? 

MR.  ROGGE:  I  have  served  Mr.  Murray  with  that, 
but  there  is  also  a  supporting  affidavit  which  is  not  over 
in  court  yet,  due  to  the  physical  reasons  that  it 

4  could  not  be  completed  in  typing. 

•  •  •  • 

Now,  I  have  a  further  objection  to  going  ahead  with  the 
selection  of  the  jury,  and  that  is  this:  I  think  in  view 
of  what  has  transpired,  with  the  removal  of  one  Judge 
from  this  case,  that  I  am  entitled  to  ask  this  Court  to 
consider  anew  the  motions  that  were  dismissed  which  have 
been  filed  in  these  proceedings,  and  which  have  been  sup¬ 
ported  by — there  is  an  original  brief  and  there  are 

5  two  supplemental  briefs.  They  are  both  printed.  I 
think  I  am  entitled  to  ask  your  Honor  to  consider 
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anew  those  motions,  in  view  of  what  has  happened.! 

THE  COURT:  You  are  entitled  to  ask,  sir,  but  the 
Court  will  deny  that,  sir,  because  those  motions  dealj  with 
questions  of  law  and  have  become  law  in  the  case.  I  will 
deny  that,  sir. 

MR.  ROGGE:  I  would  only  make  this  suggestion  to 
your  Honor,  and  I  should  like  to  begin  by  pointing  out, 
as  the  Court  of  Appeals  pointed  out  in  its  opinion  oh  tiie 
writ  of  mandamus,  namely,  that  it  is  important  that  cburts 
retain  the  confidence  of  the  people.  For  that  reason, 
courts  should  be  above  suspicion. 

Now,  I  wonder  in  this  case  where  one  Judge  having  (been 
removed  and  that  Judge  being  the  one  who  having  decided 
those  motions  to  dismiss,  whether  it  would  not  be  better 
as  a  general  practice  and  in  order  that  the  courts  may 
retain  the  confidence  of  the  people,  that  your  Honor  shpuld 
consider  anew  those  motions  to  dismiss. 

THE  COURT:  I  will  deny  it,  sir.  j 

•  *  •  • 

7  THE  COURT :  *  *  *  That  is  your  affidavit,  sir  ? 
MR  ROGGE:  Yes,  it  has  arrived  now,  your 

Honor.  It  is  not  signed,  however,  but  I  would  like  to  have 
it  signed  and  sworn  to  by  Mr.  Barsky  right  now. 

8  THE  COURT :  Very  well,  sir.  I 

MR.  ROGGE :  Can  the  Clerk  swear  him,  if  your 

Honor  please  ? 

THE  COURT :  Yes,  sir.  | 

MR.  ROGGE :  And,  if  your  Honor  please,  may  we  Just 
read  this  before  he  signs  it?  I  know  we  read  it  at  the  office 
but  I  would  like  to  read  it  with  him  now  before  he  signs  it. 
THE  COURT :  Very  well,  sir. 

(Thereupon,  Mr.  Rogge  and  the  defendant  Barsky  ire- 
f erred  to  the  affidavit  in  question,  after  which  the  affidavit 
was  sworn  to  by  defendant  Barsky  in  the  presence  of  ^ke 
Deputy  Clerk,  and  the  affidavit  was  handed  to  the  Court.) 

THE  COURT :  Is  this  the  affidavit  you  were  referring 
to,  Mr.  Rogge?  ! 
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MR.  ROGGE :  Right,  if  your  Honor  please. 

THE  COURT :  Yes,  sir. 

MR.  ROGGE:  May  I  be  heard  in  argument  in  support 
of  this  motion,  your  Honor? 

THE  COURT:  If  it  is  embraced  within  the  affidavit 
and  motion,  sir,  you  need  not.  It  is  purely  a  factual 
situation,  Mr.  Rogge. 

MR.  ROGGE:  That  is  true.  It  is  factual  and  it  is 
also  legal,  because  it  involves  Rule  21,  and  I  want  to  call 
it  to  your  Honor’s  attention. 

THE  COURT:  I  am  very  familiar  with  Rule  21, 
sir. 

9  MR.  ROGGE:  There  are  two  different  provi¬ 

sions  there,  one  for  transfer  in  the  case  of  preju¬ 
dice  and  the  other  one  where  the  offense  is  committed  in 
one  or  more  districts,  21  (b). 

THE  COURT :  Yes,  sir. 

MR.  ROGGE :  This  motion  is  made  under  both  branch, 
es  of  that  rule,  and  specifically  the  request  is  that  this 
case  be  transferred  to  the  other  district,  the  district  named 
in  the  indictment. 

THE  COURT:  I  have  read  that,  sir.  That  is  in  your 
motion. 

I  will  read  them  both,  though,  sir,  again. 

(Thereupon  the  Court  referred  to  the  papers  in  ques¬ 
tion.) 

THE  COURT:  I  will  deny  your  motion,  Mr.  Rogge, 
and  for  this  reason,  sir: 

The  Court  is  fairly  cognizant  of  what  is  going  on  in 
the  District  of  Columbia,  sir,  and  the  Court  is  not  in  a 
position  to  say  that  such  great  prejudice  exists  against 
the  defendant  here  as  would  prevent  him  from  getting  a 
fair  and  impartial  trial  or  a  jury  to  pass  upon  his  guilt 
or  lack  of  guilt. 

In  addition  to  that,  sir,  the  Court  will  see  to  it  that  all 
jurors  or  prospective  jurors  are  interrogated  to  ascertain 
whether  or  not  they  have  been  affected  by  anything  which 
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you  have  shown  to  the  Court  or  anything  else  pertaijning 
to  this  case.  | 

MR.  ROGGE :  I  know  that  your  Honor  and  I  are 
10  both  seeking  the  same  thing,  namely,  that  tpese 
defendants  get  a  fair  and  impartial  trial. 

THE  COURT:  These  and  all  other  defendants,  s^r. 

MR.  ROGGE:  Right,  your  Honor,  and  it  is  my  (jluty 
as  a  member  of  this  bar,  and  of  course  representing  tljiese 
defendants,  to  see  to  it  that  they  get  a  fair  and  impartial 
trial. 

THE  COURT:  That  is  right,  sir. 

MR.  ROGGE:  And  I  want  to  call  one  other  circum¬ 
stance  to  your  Honor’s  attention,  and  that  is  this,  and 
that  is  against  something  which  your  Honor  has  judicial 
notice  of.  | 

In  referring  to  this  list  of  jurors,  fifty  percent  of  thlem 
are  Government  employees.  I  know  that  the  Suprejme 
Court  has  ruled  that  that  by  itself  is  not  enough  to  exclude 
a  juror,  but  you  have  an  added  circumstance  here.  I  do 
feel  that  with  the  witch-hunt  which  has  been  whipped  up, 
that  people  who  are  now  in  Government  employ  are  goijng 
to  be  all  the  more  reluctant  to  rule  against  the  Government, 
because  with  the  loyalty  order  which  President  Truman 
issued  on  March  22, 1  think  they  are  all  going  to  be  fearful 
of  their  jobs  if  they  should  find  against  the  Government 
in  a  situation  in  which  they  think  the  Government  j  is 
interested. 

THE  COURT:  I  hope  it  is  not  the  case  and  do  njot 
believe  that  it  is  the  case,  sir,  but  Ave  will  make  propter 
inquiry  of  the  prospective  jurors  to  prevent  such  a  situ¬ 
ation  as  that  from  occurring. 

•  •  •  • 

91  THE  COURT:  This,  gentlemen,  is  probably  | a 
good  time  for  the  Court  to  recess. 

Ladies  and  gentlemen  of  the  jury,  and  the  two 
jurors : 

The  Court  is  going  to  admonish  you  now  and  will 
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throughout  the  trial  of  this  case.  Should  the  Court  at  any 
time  during  recess  fail  to  admonish  you,  you  will  treat  this 
admonition  as  following  throughout  the  entire  course  of 
this  case. 

You  are  not  to  talk  to  anyone  with  reference  to  this 
case;  you  are  not  to  permit  anyone  to  talk  to  you  about 
this  case;  nor  are  you  to  talk  at  this  time  or  prior  to 
retiring  to  the  jury  room  among  yourselves  with  reference 
to  this  case;  you  are  not  to  read  any  newspaper  or 
92  other  publication  which  may  touch  upon  this  case, 
and  you  are  not  to  listen  to  any  radio  comment,  if 
such  there  be,  with  reference  to  this  case. 

In  other  words,  ladies  and  gentlemen  of  the  jury,  it  is 
necessary  and  proper  that  you  refrain  from  getting  any 
opportunity  from  extraneous  matter  to  formulate  an  opin¬ 
ion  with  reference  to  the  guilt  or  innocence  of  the  de¬ 
fendants  or  any  one  of  them. 

So,  therefore,  you  will  proceed  as  the  Court  has  sug¬ 
gested  and  accept  that  admonition  and  adhere  to  it  strictly. 

With  that  admonition,  you  are  now  excused  until  10 

o  ’clock  Monday  morning  in  this  courtroom. 

#  *  #  * 

196  Evidence  on  Behalf  of  United  States 

MR.  MURRAY :  Call  Mrs.  Sweeney. 

THE  DEPUTY  MARSHAL:  Are  you  sure  your  wit¬ 
ness  is  not  in  the  courtroom?  Mrs.  Sweeney  does  not 
answer  outside. 

MR.  MURRAY:  Is  Mrs.  Sweeney  in  the  courtroom? 

(No  response.) 

THE  COURT:  Out  of  the  abundance  of  caution,  Mr. 
Clerk,  you  might  inquire  if  any  witnesses  are  in  the  court¬ 
room  who  are  'witnesses  in  this  case. 

THE  DEPUTY  CLERK:  Are  there  any  ■witnesses  in 
the  courtroom  who  expect  to  be  witnesses  in  this  case? 

If  there  are  any  present,  you  will  retire  from  the  court¬ 
room  and  wait  until  called. 
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MR.  MURRAY :  I  will  call  Mr.  Smith. 

Thereupon 

Howard  B.  Smith 

was  called  as  a  witness  for  and  on  behalf  of  the  Ufiited 
States  and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows:  '  j 

197  Direct  Examination  | 

i 

By  Mr.  Murray:  | 

Q.  State  your  full  name,  sir.  A.  Howard  B.  Smitji. 

Q.  Mr.  Smith,  will  you  give  your  street  address,  plejase. 
A.  601-2  Mills  Buildings,  Washington,  D.  C. 

Q.  What  is  your  profession,  Mr.  Smith?  A.  Short¬ 
hand  reporter. 

Q.  Do  you  report  proceedings  before  committees  of  the 
Congress?  A.  I  do. 

Q.  Did  you,  in  January  and  subsequent  months  of  the 
year  1946,  report  certain  proceedings  before  the  Commit¬ 
tee  on  Un-American  Activities  of  the  House  of  Repre¬ 
sentatives?  A.  Yes.  | 

MR.  MURRAY :  I  will  ask  the  Clerk  to  please  mhrk 
this  Government’s  Exhibit  for  Identification  No.  1. 

(Document  referred  to  was  marked  Government’s  Ex¬ 
hibit  No.  1  for  Identification.) 

MR.  MURRAY:  And  mark  this  Government’s  Exhibit 
for  Identification  No.  2.  j 

(Document  referred  to  wa's  marked  Government’s  In¬ 
hibit  No.  2  for  Identification.) 

And  mark  this  Government’s  Exhibit  No.  3  for 

198  identification,  if  you  will. 

(Document  referred  to  was  marked  Government’s 
Exhibit  No.  3  for  Identification.) 

And  mark  these  4  and  4-A  for  identification. 
(Documents  referred  to  were  marked  Government’s  Ex¬ 
hibits  Nos.  4  and  4-A,  for  identification.) 

By  Mr.  Murray: 
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Q.  Mr.  Smith,  I  don’t  believe  X  asked  you  your  quali¬ 
fications. 

Have  you  acted  as  an  official  reporter  for  the  Congress, 
its  committees?  A.  Well,  that  is  a  question  of  interpre¬ 
tation.  If  that  means  you  are  called  by  the  chairman  of 
a  committee  and  assigned  by  the  official  committee  re¬ 
porters  to  that  committee,  that  would  be  the  official  reporter 
for  the  time  being. 

Q.  And  that  is  what  you  were?  You  were  assigned 
in  that  way?  A.  I  was  assigned  in  that  way. 

Q.  How  long  have  you  been  reporting?  A.  Well,  I 
will  have  to  stop  and  think. 

About  35  years. 

Q.  And  how  long  have  you  been  reporting  proceedings 
of  Congressional  committees,  roughly?  A.  34  years. 
199  MR.  MURRAY :  That  is  all  I  propose  to  ask  as 
to  qualifications,  sir. 

By  Mr.  Murray: 

Q.  I  now  show’  you  Government’s  Exhibit  No.  1  for 
identification  and  ask  you  w’hether  you  took  the  proceedings 
indicated  by  that  transcript.  A.  I  did.  I  recognize  this 
transcript. 

Q.  Now’,  you  took  these  proceedings  in  shorthand  notes, 
did  you?  A.  Stenotype  notes.  That  is  shorthand,  I 
believe,  now,  according  to  the  dictionary. 

Q.  Did  you  preserve  the  notes?  Do  you  have  them 
now’?  A.  I  do  not  have  them  now;  no.  They  were 
throwm  away  maybe  six  w’eeks  to  two  months  ago. 

Q.  After  you  had  written  the  proceedings  in  stenotypy, 
did. you  thereafter  transcribe  the  notes  into  the  longhand 
in  w’hich  they  appear  in  that  pamphlet  before  you,  that 
volume?  A.  No.  They  w’ere  transcribed  by  a  dicta¬ 
phone  operator.  Dictated  into  a  dictaphone  and  tran¬ 
scribed  by  another  typist. 

Q.  And  subsequent  to  their  being  typed,  did  you  com¬ 
pare  the  transcription  with  vour  own  stenotype  notes? 
A.  I  did.  I  read  them  all  over  very  carefully  and  made 
any  corrections. 
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Q.  From  that  comparison  are  you  able  to  say  that  tl}iat 
exhibit  No.  1  before  you  is  a  correct  transcript  of 
200  the  proceedings?  A.  It  looks  all  right;  yes.  Yes, 
I  see  identification  marks  through  it  as  I  go  along 
through  it  here.  I  know  it  is  the  same  one.  Yes. 

Q.  And  is  that  an  accurate  transcription,  Mr.  Smitjh? 
A.  It  is. 

MR.  MURRAY :  I  shall  offer  that  as  to  accuracy  onjv, 
subject  to  specific  objections  on  the  ground  of  relevanjcy 
as  we  proceed. 

MR.  ROGGE :  If  the  Court  please,  I  have  a  number  |of 
objections  as  to  this. 

THE  COURT:  I  understand  he  has  limited  it  at  this 
time,  Mr.  Rogge,  as  to  the  accuracy  of  it  and  is  not  offering 
it  in  evidence. 

MR.  MURRAY :  That  is  correct.  Only  as  to  accuracy. 

THE  COURT:  Have  you  any  preliminary  questions 
you  would  like  to  ask  as  to  accuracy? 

MR.  ROGGE:  I  can  ask  a  few  questions,  I  guess.  ! 

MR.  MURRAY :  I  have  a  few  other  documents  I  would 


like  to  produce  in  the  same  way. 

THE  COURT:  Suppose  we  deal  with  them  all  at  tlje 
same  time,  sir.  I 

MR.  ROGGE:  That  is  agreeable.  ! 

By  Mr.  Murray : 

Q.  Mr.  Smith,  I  show  you  another  volume  whiqh 
201  has  been  marked  Government’s  Exhibit  No.  2.  I 
ask  you  whether  that  is  an  accurate  transcript  qf 
the  proceedings  which  it  reports,  on  the  basis  of  the  sarnie 
system  and  procedure  of  transcription  as  you  have  alreadjv 
recited  in  relation  to  the  previous  exhibit.  A.  Yes. 

Q.  I  now  show  you  another  volume,  Government’s  Ex¬ 
hibit  No.  3,  and  I  will  ask  you  a  similar  question  as  to  that. 
A.  The  answer  is  yes. 

THE  COURT:  By  your  answer  “yes,”  sir,  I  under¬ 
stand  that  you  are  identifying  it  and  that  you  took  it  b^ 
stenotype  and  you  dictated  it  into  a  dictaphone  and  it  wa? 
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compared,  and  you  now  state  it  is  an  accurate  and  correct 
transcription? 

THE  WITNESS :  Yes,  sir. 

THE  COURT :  That  is  as  to  Exhibits  2  and  3,  as  well 
as  No.  1? 

THE  WITNESS :  Yes,  sir. 

By  Mr.  Murray: 

Q.  I  now  show  you  two  volumes,  together,  marked 
Government’s  4  and  Government’s  4-A,  and  ask  you 
whether  you  are  able  to  identify  the  contents  of  those 
volumes. 

Answer  yes  or  no,  first,  and  then  I  will  ask  further 
questions.  A.  The  answer  is  yes  as  to  Government’s 
Exhibit  4. 

And  yes  as  to  4-A. 

202  Q.  Will  you  describe  briefly  how  those  reports 
4  and  4-A  were  made  up?  A.  They  were  made 
up  in  the  same  way  that  I  have  described  for  the  other. 

Q.  That  is,  you,  yourself,  took  the  proceedings  and 
reported  them  by  stenotype,  read  from  them  into  dicta¬ 
phone  records,  and  later  compared  the  written  transcript 
with  your  own  notes,  and  found  it  to  be  accurate?  A.  Yes. 

MR.  MURRAY :  Before  I  identify  this  next  document, 
may  I  ask  the  witness  this  question : 

By  Mr.  Murray: 

Q.  I  show  you  a  group  of  volumes  which  have  been 
placed  together,  with  their  separate  yellow  fronts  and 
backs  between  the  respective  volumes,  which,  as  I  say,  have 
been  put  together. 

Did  you  put  them  together  in  that  fashion?  Just  state 
whether  you  did  or  not.  A.  Well,  my  memory  is  not  that 
good.  I  am  not  sure.  I  can  see  they  are  my  pages,  all 
right,  but  I  am  not  sure  whether  I  tied  them  up  that  way. 
I  do  that  sometimes  and  I  can  identify  them  by  identifying 
marks  through  them. 

Q.  Very  well.  I  shall  now  take  out  of  that  group  one 
particular  volume,  as  to  which  I  will  ask  questions. 
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MR.  MURRAY :  Please  mark  this  the  next  Gfov- 

203  ernment’s  number  for  identification,  Mr.  Clerfe. 

THE  DEPUTY  CLERK:  It  will  be  Govern¬ 
ment’s  Exhibit  No.  5. 

(Document  referred  to  was  marked  Government’s  Ex¬ 
hibit  No.  5  for  identification.) 

By  Mr.  Murray:  I 

Q.  I  show  you  Government’s  Exhibit  5  for  identifica¬ 
tion  and  ask  you  whether  you  are  able  to  identify  that 
volume,  and  the  pages  in  it.  A.  Well,  I  remember  jhe 
witness  Helen  Bryan  and  I  remember  taking — 

MR.  ROGGE  (interposing) :  If  the  Court  please,  I 
object  to  any  reference  to  its  contents. 

MR.  MURRAY:  Yes. 

If  I  may,  I  will  direct  the  witness. 

By  Mr.  Murray:  | 

Q.  Don’t  mention  any  of  the  contents.  Just  simply 
state  whether  you  are  able  to  identify  pages  of  that  volume 
as  proceedings  which  you  took,  or  whether  you  are  not 
able  to  do  so.  A.  Yes,  I  am  able  to  do  so. 

Q.  Did  you  take  the  proceedings  in  the  same  way  y<pu 
have  indicated  as  to  the  others?  A.  Yes. 

Q.  And  did  you  read  from  your  stenotvpe  not^s 

204  into  records,  from  which  later  tvping  was  made?  A* 
I  did. 

Q.  And  did  you  compare  the  typing  with  your  steno- 
tvpe  notes?  A.  I  did. 

Q.  And  find  it  to  be  accurate?  A.  Yes,  sir. 

Q.  I  have  asked  you  about  your  notes. 

Do  you  have  notes  for  any  of  the  volumes  which  ha^e 
been  shown  you?  A.  No. 

Q.  With  reference  to  the  last  exhibit,  Government  N<f. 
5,  I  want  to  ask  you  on  what  date  those  notes  were  takeii. 
I  don’t  believe  it  appears  on  the  notes  themselves.  A. 
Well,  I  can’t  remember  dates  that  well. 

Q.  May  I  show  you  what  I  have  shown  you  before, 
being  a  group  of  volumes  which  had  been  put  together 
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until  I  separated  them  myself  just  now,  and  ask  you 
whether  that  refreshes  your  recollection  as  to  the  date  of 
the  notes  identified  as  Exhibit  No.  5?  A.  Yes,  it  does. 

Q.  What  date,  then,  were  the  notes  in  Exhibit  No.  5 
taken?  A.  January  24,  1946. 

MR.  MURRAY:  Mark  this  Government’s  Exhibit  6 
for  identification,  please. 

205  (Document  referred  to  was  marked  Government’s 
Exhibit  No.  6  for  identification.) 

By  Mr.  Murray: 

Q.  I  now  show  you  a  printed  pamphlet  which  has  been 
marked  Government’s  Exhibit  No.  6,  and  ask  you  to  ex¬ 
amine  so  much  of  its  contents  as  may  be  necessary  to 
answer  this  question,  whether  you  took  the  proceedings — 

I  am  sorry,  Mr.  Witness,  I  have  handed  you  the  wrong 
paper.  Excuse  me. 

MR.  MURRAY:  Government’s  Exhibit  6  will  be  with¬ 
drawn  for  the  time  being  and  it  will  be  offered  probably 
at  a  later  time. 

Your  Honor,  may  X  at  this  time  strike  out  6  from  that 
last  exhibit? 

THE  COURT :  So  that  you  may  use  the  number  again? 
MR.  MURRAY:  Yes. 

THE  COURT:  Yes. 

MR.  MURRAY :  And  use  that  number  with  reference 
to  the  correct  paper,  which  I  will  now  ask  the  Clerk  to 
mark. 

(Correct  document  referred  to  was  marked  Govern¬ 
ment’s  Exhibit  No.  6  for  identification.) 

By  Mr.  Murray: 

Q.  I  show  you  now  a  printed  pamphlet  which,  for 
identification  purposes,  I  will  say  contains  105  pages,  and 
ask  you  to  examine,  as  I  said,  so  much  of  its  con- 
206  tents  as  you  need  to  answer  this  question:  whether 
you  took  the  proceedings  which  its  represents  or 
reports. 


Just  answer  yes  or  no,  Mr.  Smith.  A.  I  am  certain 
as  to  part  of  it. 

Q.  Will  you  indicate  without  revealing  the  contents, 
but  by  page  number,  the  parts  as  to  which  you  are  uncpr- 
tain  or  certain,  depending  upon  which  is  the  more  conve¬ 
nient?  A.  I  am  certain  of  that  beginning  at  page  1 
and  ending  on  page  50. 

MR.  MURRAY:  I  think  I  may  say  this  much  about 
this : 

Bv  Mr.  Murray: 

*  *  I 

Q.  Is  it  not  true  that  the  point  which  you  have  indicatjed 
states  there  is  a  recess  at  noon  until  some  time  arouhd 
noon?  A.  Yes,  12:45  p.  m. 

Q.  Is  it  true  that  you  do  not  recall  whether  you  re¬ 
turned  to  the  committee  room  to  take  the  afternoon  pro¬ 
ceedings?  Is  that  what  you  are  uncertain  about? 

Yes.  I  am  not  certain  that  I  returned  in  the  afterno 
I  know  I  was  there  on  that  day  and  I  know  I  took  t 
morning  part. 

Q.  Now,  as  to  the  part  you  recall  you  did  take,  that  is, 
the  proceedings  up  to  page  50,  of  the  morning  session,  did 
you  take  those  in  the  same  manner  that  you  have  iti- 
207  dicated  as  to  others,  by  stenotype  reporting?  A. 
Yes,  sir. 

Q.  And  read  them  into  records,  and  thereafter  coih- 
pared  the  typewritten  report  with  your  notes?  A.  Yeb, 
sir.  j 

Q.  When  did  you  compare  the  notes,  Mr.  Smith?  Be¬ 
fore  the  printing  was  done  or  afterwards,  or  both?  A- 
Before  the  printing  was  done,  but — well,  I  haven’t  the 
notes  now.  I  have  seen  this  printed  copy  before  anil 
looked  at  it  and  I  was  sure  then  it  was  all  right. 

Q.  I  will  ask  you  whether  the  part  of  the  report  th^t 
you  have  indicated  you  did  take  in  the  exhibit  before  yoji 
is  a  correct  transcript  of  the  proceedings  which  you  took. 
A.  What  I  see  of  it;  it  is  all  right. 

Q.  I  believe  you  stated  you  have  read  it.  Have  yoii 
read  it  through  heretofore?  A.  I  haven’t  read  it — 


Q.  I  don't  mean  now,  today,  but  I  mean  any  time  before. 
A.  I  haven’t  read  every  word  of  it  but  I  read  a  great 
deal  of  it  and  I  was  satisfied  that  it  was  all  right;  printed 
as  written  and  turned  out  by  me. 

Q.  Mr.  Smith,  I  don’t  believe  I  have  brought  out  the 
exact  place  at  which  these  proceedings  were  taken,  which 
you  have  referred  to  in  your  testimony  regarding  the 
various  exhibits  1  to  6.  Where  were  these  proceed- 

208  ings  held,  as  you  remember?  A.  On  the  fifth  floor 
of  the  Old  House  Office  Building  in  one  of  the  rooms, 

the  hearing  room  of  the  Committee  of  Un-American  Ac¬ 
tivities,  and  that  room  is  539,  I  believe.  I  can  go  to  the 
room,  but  I  think  the  number  is,  or  was  then,  539. 

Q.  And  who  was  the  Chairman  of  the  Committee? 
A.  Mr.  Wood  of  Georgia. 

Q.  Did  he  preside  over  all  of  the  proceedings  about 
which  you  have  testified?  A.  Well,  he  wasn’t  always 
there.  He  usuallv  was.  Yes,  I  think  he  alwavs  came  in. 
Maybe  he  wasn’t  there  to  start  with,  but  he  usually  was. 
But  he  was  there  most  all  the  time. 

Q.  I  will  ask  you,  Mr.  Smith,  in  relation  to  certain 
statements  appearing  in  parenthetical  form  at  the  begin¬ 
ning  of  each  witness’  testimony,  to  the  effect  that  the 
witness  was  sworn. 

1  will  ask  you  whether  that,  in  fact,  occurred  in  those 
instances  where  the  reporter  recites  it  as  having  occurred. 
A.  Yes,  sir.  I  was  always  careful  to  put  that  in  when 
the  witness  was  sworn. 

MR.  MURRAY :  That  is  all.  Your  witness,  Mr.  Rogge. 
THE  COURT:  Have  you  any  preliminary  questions, 
Mr.  Rogge? 

MR.  ROGGE :  Yes,  sir,  if  your  Honor  please. 

209  I,  of  course,  have  seen  the  originals  of  none  of 
these  and  I  have  seen  copies  of  only  a  couple  of  them. 
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C  ross-Examination 
By  Mr.  Rogge: 

Q.  Mr.  Smith,  I  understand  you  to  say  that  your  steno- 
type  notes  for  all  of  these- — and  I  understand  that  what 
you  took  for  all  of  them  were  stenotype  notes — have  been 
destroyed?  A.  Yes,  sir. 

Q.  And  I  understood  you  to  say  that  those  notes  w^re 
destroyed  some  six  weeks  ago,  this  being  now  the  16th  of 
June;  that  would  make  it  about  the  first  of  May  of  this 
year?  A.  Oh,  well,  it  was  longer  ago  than  that.  It  wjas 
probably  a  couple  of  months  ago,  an  way. 

Q.  Well,  a  couple  of  months  ago  would  make  it  the 
middle  of  April.  Is  that  right?  A.  Yes,  about  that. 

Q.  And  it  was  at  that  time,  in  the  middle  of  April — thlat 
is  this  year;  that  is  correct,  two  months  ago?  A.  Yes.| 

Q.  — that  your  stenotype  notes  for  all  these  documents 
were  destroyed?  A.  Yes. 

Q.  Do  you  have  any  practice  with  reference  fo 
210  destroying  stenotype  notes?  A.  Well,  no,  not  ex¬ 
actly.  When  I  get  too  many  of  them  on  hand,  I 
don’t  have  room  for  the  new  matter  coming  in,  and  I  ha^e 
to  get  rid  of  a  lot  of  them. 

Q.  And  so  it  happened  at  the  middle  of  April  of  thfs 
year  you  destroyed  stenotype  notes  for  all  these  docu¬ 
ments  that  you  have  identified  here  today?  A.  Yes. 

Q.  Did  you  discuss  that  with  anybody?  A.  No. 

Q.  Now,  just  let’s  take  these  up  a  little  more  in  detail. 

I  understand  that  your  practice  is  that  you  w’ould  dic¬ 
tate  the  stenotype  notes  into  a  dictaphone.  A.  Yes. 

Q.  And  then,  a  girl,  listening  to  the  dictaphone,  woulji 
transcribe  them;  is  that  right?  A.  That  is  right. 

Q.  Now,  do  you  want  us  to  understand  that  you  wept 
through  thereafter  page  by  page  and  compared  that  with 
your  stenotype  notes  on  every  page  of  that?  A.  I  conj- 
pared  it  only  at  those  places  where  I  thought  there  might 
be  a  deviation. 
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Q.  Well,  now,  how  many  places  would  that  be  on  Gov¬ 
ernment’s  Exhibit  1  for  identification,  for  example?  A. 
Not  very  many.  There  probably  is  one  right  there. 

211  Where  there  is  a  little  correction  made  (indicating). 

Q.  In  other  words,  you  looked  at  a  slight  bit  on 
page  541 ;  is  that  right?  A.  Uh-huh;  yes. 

Q.  One  line  there?  A.  I  looked  all  through  them, 
every  one  of  them,  and  wherever  I  saw  anything  that  I 
was  doubtful  about,  I  looked  at  my  notes. 

Q.  But  my  question  to  you,  sir,  was  whether  you  wanted 
us  to  understand  that  you  took  this  volume  page  by  page 
and  compared  it  with  your  stenotype  notes.  A.  No,  I 
didn’t  read  the  page  and  then  read  the  notes. 

Q.  And  that  is  true  as  to  the  whole  volume?  A.  Oh, 
yes. 

Q.  And  that  would  be  also  true  as  to  all  these  other 
volumes?  A.  Yes,  it  would. 

Q.  Now,  as  to  the  last  one,  Government’s  Exhibit  No. 
6,  there  was  still  an  additional  step  there,  as  I  understand 
it.  You  took  your  stenotype  notes  and  dictated  into  a 
dictaphone  and  then  a  girl  typed  those,  and  then  her  typed 
notes  were  later  on  printed;  is  that  correct?  I  mean,  do 
I  have  that  correct?  A.  I  think  you  do ;  yes. 

Q.  And  what  you  compared  even  in  wThat  is  your 

212  cursory  way,  was  the  typewritten  notes  with  your 
stenotype  notes.  You  didn’t  compare  the  printed 

page  with  your  stenotype  notes?  A.  Nope. 

Q.  Now,  you  say  Chairman  Congressman  Wood  was 
there  from  time  to  time?  A.  Yes,  sir. 

Q.  But  you  wouldn’t  undertake  to  tell  us  during  what 
part  of  any  particular  portion  of  these  hearings  he  was 
present.  Your  notes  don’t  indicate  that,  do  they?  A. 
Wherever  it  says  “The  Chairman”  that  means  he  was 
present. 

Yes,  but  would  you  undertake  to  tell  us  how  much  of 
the  time  he  was  present  unless  he  appears  in  there  as  the 


131 


Chairman  that  was  present?  A.  No.  If  he  went  but 
a  few  minutes,  I  couldn’t  remember  that. 

Q.  Do  you  remember  how  much  of  the  time  he  was 
there?  A.  No.  I  can  remember  he  was  there  most  all  the 
time. 

Q.  He  was  in  and  out?  A.  Well — 

Q.  That  is  right,  isn’t  it?  A.  I  am  not  sure  abbut 
that  either.  I  say  that  because  that  is  a  very  common 
thing  for  a  chairman  or  any  member  of  a  committee  to  get 
up  somethimes  and  go  out  for  a  little  while  and 

213  come  back.  And,  of  course,  I  couldn’t  remember 
every — 

Q.  And  he  did  that,  too?  A.  Probably  did.  I  don’t 
remember  exactly  whether  he  did  or  not,  but  they  usually 
do.  Or  frequently  do,  rather. 

MR.  ROGGE:  That  is  all. 

MR.  MURRAY:  Your  Honor,  this  is  not  redirect,  but 
if  I  may  have  the  Court’s  permission,  I  would  like  to  afek 
a  further  question  in  relation  to  one  of  the  exhibits. 

THE  COURT :  Very  well.  ' 

By  Mr.  Murray: 

Q.  In  relation  to  your  own  reporting  of  that  last  Ex¬ 
hibit  6  which  you  said  you,  yourself,  did  in  reference  to 
pages  1  to  50,  I  will  ask  you  to  whom  you  delivered  tljie 
manuscript,  that  is,  the  typewritten  part  which  you  h^d 
compared  and  found  it  to  be  accurate.  To  whom  did  you 
deliver  that  for  printing?  A.  I  delivered  it  to  the  Un- 
American  Activities  Committee  room  in  the  Old  Houie 
Office  Building,  probably — 

MR.  ROGGE :  I  think  that  I  can  object  to  that  questioii, 
if  your  Honor  please — “which  you  had  compared  anjd 
found  accurate  ’  ’.  | 

I  think  that  assumes  a  fact  which  goes  just  a  little  beyond 
this  witness’  testimony. 

MR.  MURRAY :  That  may  be.  I  was  not  conscious 
that  I  was  characterizing  his  testimony.  I  was 

214  simply  trying  to  identify  it. 
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THE  COURT :  Excuse  me,  Mr.  Murray. 

I  will  say  to  you  ladies  and  gentlemen,  at  all  times 
throughout  this  case  it  will  be  your  recollection  as  to  the 
facts  and  not  the  conclusion  which  may  be  arrived  at  by 
either  the  District  Attorney  or  by  counsel  for  the  defend¬ 
ants. 

You  will,  as  the  Court  will  instruct  you,  take  your  own 
recollection  when  the  time  comes.  You  are  the  sole  judges 
of  the  facts.  It  is  your  recollection  of  the  facts  that 
controls  in  this  case. 

MR.  MURRAY :  In  view  of  that,  may  I  reframe  the 
question? 

THE  COURT:  Yes,  sir. 

By  Mr.  Murray: 

Q.  Mr.  Smith,  I  am  referring  to  the  pages  as  to  which 
you  knew  something;  that  is,  1  to  50. 

To  whom  did  you  deliver  the  manuscript,  again,  of  that 
part  of  it?  You  said  you  delivered  it  to  the  committee. 
Do  you  remember  any  individual  to  whom  you  personally 
handed  it?  A.  I  can  remember  the  individuals  to  whom 
I  handed  the  testimony  on  the  various  occasions.  I  couldn’t 
say  that  this  particular  day  it  was  handed  to  this  particu¬ 
lar  person,  but  I  know  who  the  persons  were,  one  of  whom 
I— 

Q.  Are  you  able  to  say  that  one  of  a  limited  number 
of  persons  was  the  person  to  whom  you  handed 
215  the  manuscript  that  has  just  been  referred  to? 
A.  Yes. 

Q.  That  became  pages  1  to  50?  A.  Yes. 

Q.  "Will  you  name  the  person,  one  of  whom  was  that 
one?  A.  Well,  Mr.  Carrington  or  Mr.  Adamson  or  the 
young  lady  in  the  office  whose  name  I  do  not  now  recall. 

THE  COURT:  Who  was  the  first  one  you  mentioned? 

THE  WITNESS:  Mr.  Carrington,  Clerk  of  the  Com¬ 
mittee;  Mr.  Adamson,  Counsel  for  the  Committee;  and 
the  young  lady  assistant  whose  name  I  do  not  now  recall. 
Those  three.  One  of  them  always  got  this  testimony. 


133 


By  Mr.  Murray :  | 

Q.  May  I  ask  if  the  young  lady  whom  you  refer  jto  is 
still  in  the  employ  of  the  Committee  or  whether  shd  has 
left?  A.  I  haven’t  been  there  for  a  long  time.  I  cjlon’t 
know  whether  she  is  or  is  not. 

Q.  Would  you  know’  the  name  if  I  mentioned  the  nqme? 
A.  I  am  not  sure.  I  might.  I 

Q.  I  will  ask  you  w’hether  it  was  Mrs.  Joray.  I 
don’t  remember  that  name,  no.  j 

Q.  I  wdll  ask  you  whether  it  was  Miss — 

MR.  ROGGE  (interposing) :  If  the  Court  plejase, 

216  the  witness  has  said  he  doesn’t  remember.  He  has 
had  one  name  throw’n  at  him  but  he  says  he  doesn’t 

remember.  We  are  getting  into  conjecture  now. 

THE  COURT:  You  may  proceed,  sir. 

By  Mr.  Murray :  | 

Q.  I  w’ill  ask  you  w’hether  it  is  a  Miss  House,  who  is  Aow 
Mrs.  Sw’eeney.  A.  Miss  w’hat? 

Q.  House,  H-o-u-s-e,  Miss  Sammy  House.  A.  I  d()n’t 
think  so.  I  don’t  remember  that  name. 

i 

Q.  And  finally  another  name.  I  think  this  is  all  I  y’ill 
try  to  apprise  you  of.  | 

I  will  ask  you  whether  it  was  a  Miss  Turner,  Ann  D. 
Turner.  A.  I  am  almost  certain,  but  not  quite  sure. 
I  think  that  name,  that  young  lady’s  name,  "was  Turneri 
MR.-  ROGGE :  I  submit  that  w’hen  we  get  to  reflections 
and  recollections  like  this,  we  have  evidence  that  reajlly 
isn’t  w’orth  anything,  Judge. 

THE  COURT:  I  don’t  think  we  have  evidence  yet,  sjir. 
MR.  MURRAY :  I  have  no  further  questions,  if  tjhe 
Court  please.  I 

THE  COURT:  Have  you  anything  further,  Mr.  Roggte? 
MR.  ROGGE:  That  is  all,  Judge. 

THE  COURT:  You  may  step  dow’n,  sir. 

(The  witness  left  the  stand.) 

217  MR.  MURRAY :  Call  Mr.  Norton. 

Thereupon 


Martin  Norton 


was  called  as  a  witness  for  and  on  behalf  of  the  United 
States  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Murray : 

Q.  State  your  full  name.  A.  Martin  Norton,  N-o-r- 
t-o-n. 

Q.  Mr.  Norton,  what  is  your  position,  sir?  A.  I  am 
a  deputy  United  States  Marshal,  Department  of  Justice, 
for  the  Southern  District  of  New  York.  Field  Deputy. 

Q.  And  that  is  located  in  the  City  of  New  York,  is 
it?  A.  City  of  New  York,  U.  S.  Courthouse,  Foley 
Square. 

MR.  BURKE:  Mr.  Clerk,  mark  these  papers  Govern¬ 
ment’s  Exhibits  Nos.  7  to  22,  inclusive,  for  identification, 
please. 

(Documents  referred  to  were  marked  Government’s 
Exhibits  7  to  22,  inclusive,  for  identification.) 

By  Mr.  Murray : 

Q.  I  show  you  a  paper  which  has  been  marked  Govern¬ 
ment’s  Exhibit  7  for  identification,  and  ask  you  whether 
you  are  able  to  identify  it  as  a  paper  which  you 
218  handled.  A.  Yes,  sir. 

Q.  Will  you  state  what  you  did  with  that  paper, 
or  a  copy  of  it?  A.  I  served  the  Doctor  on  March  29, 
1946,  in  the  morning,  around  noontime. 

Q.  On  what  individual  did  you  serve  it?  A.  I  served 
it  individually. 

Q.  On  what  person?  A.  The  Doctor — Auslander. 

Q.  Will  you  give  his  name,  please? 

THE  COURT :  He  asked  for  his  name,  sir. 

By  Mr.  Murray : 

Q.  The  name  of  the  person  on  whom  you  served  it. 
A.  Dr.  Auslander. 
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THE  COURT:  Dr.  who,  sir? 

THE  WITNESS:  Auslander. 

THE  COURT:  How  do  yon  spell  it,  sir? 

THE  WITNESS:  A-u-s-l-a-n-d-e-r. 

THE  COURT:  Thank  you. 

By  Mr.  Murray : 

Q.  Do  you  know  him  by  sight,  Mr.  Norton?  A.  Well, 
it  is  pretty  hard  to  say,  because  it  was  15  months  a^o. 

Q.  You  think  you  don’t  know  him,  then;  is  that 

219  it?  A.  Well,  it  would  be  hard  to  say. 

Q.  Well,  in  what  way  did  you  serve  the  paper? 
A.  I  had  to  wait  in  his  office.  He  was  busy  witjh  a 
patient. 

Q.  No,  I  don’t  mean  the  circumstances  precisely  at  this 
moment.  Did  you  say  that  you  gave  him  somethijng? 
A.  Yes,  sir. 

Q.  What  did  you  give  him?  A.  I  gave  him  a  sub¬ 
poena. 

MR.  ROGGE:  Now,  just  a  minute.  I  object  to  the 
characterization  of  what  he  gave  him.  He  may  have  given 
him  a  paper.  j 

THE  COURT :  Did  you  give  him  a  piece  of  paper,  sir? 

THE  WITNESS :  Yes,  sir.  The  duplicate  of  the  origi¬ 
nal. 

By  Mr.  Murray : 

Q.  You  gave  him  a  duplicate  of  Government’s  Exhibit 
No.  7  which  I  have  shown  you?  A.  Yes,  sir.  1 

Q.  You  might  refer  to  this  exhibit  as  you  need  to,  not 
otherwise,  to  refresh  your  recollection  as  to  questions  I 
will  ask  you. 

At  what  place  did  you  give  him  a  duplicate  of  it? 
A.  At  286  W^est  86th  Street,  on  the  corner  of  West  End 
Avenue.  The  entrance  is  in  86th  Street. 

220  Q.  Now,  did  he  identify  himself  to  you  as  Dr. 
Jacob  Auslander?  A.  Yes,  sir. 

Q.  Did  you  hear  him  addressed  by  others  by  that  name  ? 
A.  I  really  couldn’t  say. 


Q.  I  show  you  another  paper  of  similar  general  ap¬ 
pearance,  which  has  been  marked  Government’s  Exhibit 
S  for  identification. 

With  reference  to  this  exhibit,  I  will  ask  you  what  did  in 
relation  to  that  paper.  A.  I  served  Mr.  Howard  Fast 
at  315  Central  Park,  West. 

Q.  On  what  date  did  you  serve  him?  A.  On  March 
29,  1946. 

Q.  Do  you  recall  the  time  of  day,  approximately? 
A.  It  must  have  been,  I  would  say,  maybe  around  between 
12  and  1  p.  m. 

Q.  Did  you  know  Mr.  Fast?  A.  No,  sir,  I  did  not. 

Q.  Could  you  identify  him  now,  do  you  know?  A. 
Well,  it  is  hard  to  say  whether  I  could  or  not. 

Q.  And  you  stated  that  you  served  him.  Just  pre¬ 
cisely  what  did  you  give  him?  A.  I  gave  him  a  paper. 

Q.  What  paper?  A.  The  duplicate  of  the  original 
subpoena. 

221  ME.  ROGGE:  Just  a  minute.  I  object  to  a 
characterization  of  the  paper. 

THE  COURT:  A  duplicate  of  the  same  paper  which 
is  identified  as  Government’s  Exhibit  8,  sir? 

THE  WITNESS:  Yes,  sir. 

By  Mr.  Murray : 

Q.  Do  you  recall  the  appearance  of  that  duplicate? 
Was  it  identical  with  this  or  different  in  form  or  color, 
or  otherwise  ?  A.  Identical  with  it,  because  I  had  to  sign 
my  name  and  it  is  on  the  back  side. 

Q.  Was  it  the  same  color,  do  you  recall?  A.  Yes,  sir. 

Q.  I  now  show  you  another  paper  which  has  been 
marked  Government’s  Exhibit  9  for  identification,  and 
ask  you  what  you  did,  if  anything,  in  relation  to  that 
paper.  A.  I  served  this,  I  would  say,  at  12 :30,  on  March 
29,  1946. 

Q.  And  you  served  it  in  what  way?  A.  In  person. 

Q.  Did  you  give  a  copy  of  that  to  the  individual,  just 
as  in  the  other  instance?  A.  Yes,  sir,  just  as  the  other. 


THE  COURT:  Who  was  the  individual? 

222  By  Mr.  Murray: 

Q.  What  was  the  name  of  the  individual  on  whpm 
vou  served  it?  A.  Mrs.  Samuel  Kamslev,  K-a-m-s-l-e-v. 

Q.  Did  she  identify  herself  that  way?  A.  Yes,  sir. 

Q.  By  the  way,  I  don’t  believe  I  asked  that  question  in 
relation  to  the  previous  one. 

Mr.Howard  Fast,  did  he  identify  himself  also  ?  A.  Yes, 
sir. 

Q.  Have  you  stated  the  date  on  which  you  handed  tljiat 
to  her?  A.  March  29,  1946. 

Q.  I  now  show  you  a  paper  of  similar  appearance, 
marked  Government’s  10,  and  ask  vou  whether  vou  did 
anything  in  relation  to  that  paper.  A.  Dr.  Louis  Miller. 
On  March  29,  1946,  I  would  say  it  was  served  around  12 
noon,  because  he  wasn’t  in  his  office  at  the  time  and  I 
had  to  wait  until  he  come  in. 

Q.  And  when  he  came  in,  did  he  identify  himself  as 
Dr.  Miller?  A.  He  identified  himself  as  Dr.  Miller. 

Q.  And  in  wffiat  way,  again,  did  you  serve  him  ?  A.  The 
same  as  the  others. 

j 

223  Q.  By  handing  him  a  copy?  A.  Yes,  sir. 

Q.  I  now  show  you  Government’s  Exhibit  11  in 
the  same  general  appearance.  What  did  you  do  in  rela¬ 
tion  to  that  paper?  A.  Bobbie  Weinstein.  This  is  the 
last  service  of  the  five  that  I  had,  and  I  served  her,  maybe 
it  might  have  been  a  little  after  1  p.  m.,  on  March  29,  194[6. 

Q.  At  what  place?  A.  At  211  Central  Park,  West. 

Q.  Did  she  identify  herself  as  that  person?  A.  S^ie 
identified  herself  as  Bobbie  Weinstein. 

Q.  And  you  served  her  in  what  way?  A.  The  same 
as  the  others. 

Q.  By  handing  a  copy  to  her?  A.  By  handing  her  a 
copy;  yes.  And  she  identified  herself  as  Bobbie  Weinstei^i. 

Q.  Now,  under  whose  direction  did  you,  as  Deputy 
Marshal,  make  these  services?  A.  When  Mr.  John  Sib¬ 
ling,  our  orders  were  that  they  were  to  be  made  personal 
service.  ! 
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THE  COURT:  John  who? 

THE  WITNESS:  Sigling,  S-i-g-l-i-n-g. 

By  Mr.  Murray : 

Q.  And  who  is  Mr.  Sigling?  A.  He  had  charge  of 
sending  out  the  subpoenas. 

224  Q.  And  who  is  the  head  of  your  office?  A. 
James  E.  Mulcahy. 

Q.  Spell  that,  please.  A.  M-u-l-c-a-h-y. 

Q.  And  Mr.  Sigling  was  under  Mr.  Mulcahy,  was  he? 
A.  Yes. 

Q.  Who  had  the  papers  and  the  copies  of  them  when 
you  first  saw  them  yourself?  A.  Mr.  Sigling. 

Q.  On  what  date  was  that?  A.  On  March  29,  1946. 

Q.  At  what  hour?  A.  Well,  I  should  say  I  received 
them  from  him  about  11  a.  m.  on  the  morning  of  the  29th. 
Mr.  Murray:  That  is  all. 

C  ross-Examination 
By  Mr.  Rogge: 

Q.  You  say  the  copies  of  all  five  of  these,  Govern¬ 
ment’s  6,  7,  9,  10,  11,  were  all  the  same  color — white;  is 
that  right?  A.  Yes. 

Q.  Without  exception?  A.  Without  exception. 

Q.  You  are  sure  about  that?  A.  Yes. 

225  Q.  Now,  aside  from  these  people  identifying 
themselves  as  Dr.  Auslander,  Howard  Fast,  Mrs. 

Samuel  Kamsley,  Dr.  Louis  Miller,  and  Mrs.  Bobbie  Wein¬ 
stein,  you  don’t  know  whether  those  were  the  individuals 
or  not,  do  you?  A.  Well,  they  said  they  were.  I  took 
them  at  their  word. 

Q.  Are  you  sure  that  you  saw  Mrs.  Samuel  Kamsley, 
sir?  A.  Yes,  sir.  She  said  she  was  her  and  I  served 
her.  She  accepted  service. 

Q.  How  many  services  do  you  make  during  any  one 
year?  It  is  quite  a  few,  isn’t  it?  A.  Well,  I  really  don’t 
make  so  many,  because  I  am  attached  to  the  court  most 
of  the  time,  handling  prisoners. 
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Q.  And  aside  from  the  notations  that  you  put  on  the 
back  here,  you  really  don’t  remember  the  services  hnd 
where  they  took  place?  I  mean,  if  I  were  to  stand  out 
there  and  say,  “Tell  me  when  and  where  you  served  Mrs. 
Bobbie  Weinstein,”  you  wouldn’t  know  that  unless  you 
looked  at  the  notation  which  you  put  on  the  back  of  that; 
is  that  right?  A.  No,  sir,  because  I  had  the  notatipns 
in  my  pocket  when  they  were  served.  We  make  a  report 
in  the  office  when  we  get  back. 

Q.  Yes,  but  today  you  are  on  the  stand.  A.  Well,  I 
would,  because  I  have  my  cards  in  my  pocket.1 

226  Q.  Well,  when  did  you  refer  to  those?  A.  Huh? 
Q.  When  did  you  refer  to  those?  A.  When  we 

first  got  notified  to  come  down. 

Q.  Did  you  refer  to  them  today?  A.  No,  sir. 

Q.  You  mean  you  remember  it  on  each  one  of  these? 
A.  I  remember  it,  yes. 

Q.  The  hour  and  the  place?  A.  Yes,  sir. 

Q.  All  right.  Suppose  you  tell  me  when  and  wh^re 
you  served  Dr.  Jacob  Auslander.  A.  At  his  office. 

Q.  WTiere  was  that?  A.  286  West  86th  Street. 

Q.  When  did  you  last  look  at  your  notes,  did  you  say? 
A.  Last  week.  j 

Q.  You  looked  at  them  last  week?  A.  Last  week  when 
I  was  here,  coming  down  on  the  train. 

Q.  Do  you  have  those  notes  with  you  now?  A.  Y^s, 
sir.  J 

Q.  And*they  are  the  notes  you  used  for  the  purpose  of-} — 
A.  Making  out  reports  when  we  get  back  to  the  office. 

Q.  And  they  are  the  notes  which  are  the  basis 

227  for  your  statements  here  today?  A.  Yes,  sir. 

Q.  In  other  words,  what  I  am  trying  to  get  ait, 
whether  this  was  your  own  recollection.  Your  statements 
here  today,  although  not  based  on  the  items  on  the  ba<jk 
of  the  subpoena,  are  based  on  notes  which  you  have  i|n 
your  pocket?  A.  Well,  that  is  my  signature  there.  I 
can’t  deny  my  signature. 

j 
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Q.  Just  answer  my  question,  please,  sir.  A.  Yes,  sir. 

Q.  Your  statements  here  today  are  based  upon  the 
notes  which  you  have  in  your  pocket?  A.  Certainly, 
because  I  got  to  make  out  reports  when  I  get  back  to  the 
office. 

Q.  Please,  Mr.  Norton,  you  need  not  make  the  explana¬ 
tions  to  me.  I  am  just  trying  to  find  out  what  the  facts 
are.  A.  Yes. 

Q.  And  the  facts  are  that  the  statements  you  made 
here  today  are  based  upon  notes  which  you  had  in  your 
pocket  and  which  you  looked  at  last  week  A.  Yes,  sir. 

Q.  And  aside  from  those  notes  which  you  looked  at 
last  week,  you  wouldn’t  know?  A.  I  would  know,  of  course, 
because  I  had  to  sign  them  in  the  New  York  office. 

228  Q.  Yes,  I  understand,  but  maybe  I  can  get  at  it 
this  way —  A.  Yes. 

Q.  Without  having  looked  at  those  notes  last  w’eek, 
you  wouldn’t  know  when  you  served  what  person  at  wffiat 
particular  place,  would  you?  A.  Oh,  yes,  I  think  I  would. 

Q.  Well,  the  fact  is,  you  did  look  at  those  notes  last 
week,  didn ’t  you  ?  A.  Well,  I  would  have  to  look  at  them, 
because  it  is  15  months  ago  since  the  service  was  made. 

Q.  Just  one  more  question,  Mr.  Norton,  so  that  we  will 
have  the  record  straight.  A.  Yes. 

Q.  You  did  look  at  those  notes  which  you  have  in  your 
pocket,  last  week,  for  the  purpose  of  finding  out  where 
you  served  these  people;  that  is  right,  isn’t  it?  A.  That 
is  right;  yes. 

MR.  ROGGE:  That  is  all. 

Redirect  Examination 
By  Mr.  Murray : 

Q.  Mr.  Norton,  will  you  look  at  the  return  on  the  back 
of  that  paper,  Government’s  7 —  A.  What  did  you 
want  ? 

229  Q.  Look  at  the  return  on  it.  A.  Yes,  sir. 

Q.  And  in  particular  the  written  part.  A.  Yes, 
sir. 
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Q.  Likewise  on  Governments  8,  Government’s  9 — 
A.  You  want  them — 

Q.  I  just  asked  you  to  look  at  them  as  I  show  them  to 
you.  A.  Yes,  sir. 

Q.  Government’s  9,  Government’s  10,  and  Government’s 
11.  A.  Yes,  sir. 

Q.  Do  you  identify  these  signatures  on  the  bick? 
A.  Yes,  sir. 

Q.  As  whose?  A.  My  signature. 

Q.  Have  you  looked  at  those  today?  A.  Sir? 

Q.  Have  you  referred  to  those  today?  A.  Yes,  sit. 

Q.  As  the  basis  for  your  testimony?  A.  Yes. 

MR.  MURRAY :  That  is  all. 

THE  COURT:  Anything  further? 

MR.  ROGGE:  No  further  questions. 

THE  COURT:  You  may  step  down. 

230  (The  witness  left  the  stand.) 

MR.  MURRAY :  Call  Mr.  Campanelli. 

Thereupon 

Edward  G.  Campanelli 

was  called  as  a  witness  for  and  on  behalf  of  the  United 
States  and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 

By  Mr.  Burke: 

Q.  State  your  full  name.  A.  Edward  G.  Campanelli, 
Deputy  U.  S.  Marshal. 

Q.  Will  you  spell  your  name  for  the  reporter, 

A.  C-a-m-p-a-n-e-l-l-i. 

Q.  And  you  are  a  Deputy  U.  S.  Marshal  at  what  place? 
A.  Southern  District  of  New  York. 

Q.  Were  you  so  employed  there  in  March,  1946?  A.j  I 
was. 

Q.  I  show  you  this  writing  entitled  Government’s  Ex¬ 
hibit  No.  12  for  identification  and  ask  you  to  examine  itl 
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(The  exhibit  was  handed  to  the  witness.) 

Has  the  witness  any  recollection  of  this  exhibit?  A.  Yes. 
THE  COURT:  What  was  that  number,  please? 

MR.  BURKE :  Exhibit  No.  12,  your  Honor. 

231  By  Mr.  Burke: 

Q.  Can  you  identify  this  paper?  A.  Yes.  It 
is  a  court  document  called  duces  tecum.  It  was  made  out 
to  a  professor. 

MR.  ROGGE:  Just  a  minute.  I  am  going  to  object 
to  this.  We  have  a  number  on  this  exhibit  and  we  need 
not  have  it  described. 

THE  COURT:  You  do  identify  that  paper? 

THE  WITNESS:  Yes,  sir. 

By  Mr.  Burke: 

Q.  Has  this  document  ever  been  in  your  possession? 
A.  It  was. 

Q.  At  what  time  did  it  come  into  your  possession? 
A.  Oh,  11  o’clock  that  morning. 

Q.  On  what  day?  A.  On  the  29th  of  March,  1946. 

Q.  At  what  place?  A.  At  the  District  Court  of  the 
Southern  District  Court,  at  my  office. 

Q.  From  whom  did  you  receive  it?  A.  From  my  im¬ 
mediate  superior,  the  docket  clerk  of  the  Criminal  Divi¬ 
sion  in  our  Court. 

Q.  What  directions  were  you  given  in  respect  to  this 
exhibit?  A.  To  serve  that  paper  on  Professor 

232  Lyman  R.  Bradley,  100  Washington  Square — in  care 
of  N.  Y.  U. 

Q.  What  is  the  address?  A.  That  is  the  New  York 
University. 

Q.  What  did  you  do  with  this  writing?  A.  I  went  to 
the  New  York  University. 

MR.  ROGGE :  I  think,  if  the  court  please,  the  record 
should  show  that  before  the  witness  answered  the  last 
question  he  took  a  card  out  of  his  pocket  for  the  purpose 
of  finding  the  name,  if  your  Honor  please. 

The  record  would  not  be  complete  without  that. 
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THE  COURT:  Very  well. 

By  Mr.  Burke:  I 

Q.  What  did  you  do  with  this  writing?  A.  I  served 
it  on  Professor  Bradley. 

Q.  In  what  manner  did  you  make  service?  A.  I  in¬ 
quired  about  Professor  Bradley  at  the  New  York  Univer¬ 
sity.  I  was  told  he  was  sitting  at  a  certain — I  dpn’t 
remember  the  classroom.  I  went  upstairs,  knocked  at  the 
door,  and  identified  myself,  and  I  said,  “Are  you  Professor 
Bradley,”  and  he  said,  “Yes,”  and  I  served  him  with  that 
subpoena. 

MR.  ROGGE:  Just  a  minute.  I  think  he  served  him 
with  a  subpoena.  I  object  to  that. 

THE  COURT:  You  served  him  with  a  copy  of  the 
paper  which  vou  identified,  namelv  Government’s  12? 
233  THE  WITNESS:  Yes,  sir/  j 

MR.  MURRAY :  May  the  record  show  that  the 
witness  served  a  copy  of  Exhibit  12  on  a  person  identified 
to  him  as  Professor  Lyman  R.  Bradley,  at  100  Washington 
Square.  I 

THE  COURT:  Yes,  sir. 

By  Mr.  Burke: 

Q.  Was  that  copy  like  or  unlike  Exhibit  No.  12?  A. 
The  original? 

Q.  Yes.  A.  Yes,  it  was. 

Q.  Did  it  differ  in  any  way  from  Exhibit  No.  j.2? 
A.  No,  sir. 

Q.  Do  you  have  any  personal  recollection  at  the  present 
time  as  to  the  identity  of  the  person  named  in  that  ex¬ 
hibit?  A.  You  mean  as  the  man  who  I  served? 

Q.  Yes.  Do  you  have  any  present  recollection  of  |iis 
identity?  A.  Well,  the  man  was  slight-built — I  mean 
slim-built,  something  like  your  build.  It  is  a  year  ago.  ! 

Q.  I  direct  the  witness’  attention  to  an  entry  on  t|he 
reverse  side  of  the  exhibit  and  ask  him  if  he  recognizes 
that  typewritten  entry.  A.  Which  one  is  that? 
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Q.  Right  here,  this  typewritten  entry  (indieat- 

234  ing).  Do  you  recognize  that  typewritten  matter? 
A.  Yes,  that  is  right. 

Q.  What  is  that  typed  matter?  Don’t  read  it,  just 
state  what  it  is.  A.  Well,  it  is  a  notation  from  our  office 
as  to  whom  this  document  was  served,  and  the  time. 

Q.  And  whose  signature  is  attached  to  the  bottom  of 
that?  A.  My  signature. 

THE  COURT :  Do  you  recall  when  you  served  him,  sir, 
the  time? 

THE  WITNESS :  What  is  that? 

THE  COURT:  Do  you  recall  the  time  you  made  serv¬ 
ice? 

THE  WITNESS:  In  the  early  part  of  the  afternoon. 

THE  COURT :  Of  the  same  date? 

THE  "WITNESS:  Of  the  same  day. 

Bv  Mr.  Burke: 

Q.  Will  the  witness  attempt,  if  he  can,  to  identify  the 
person  on  whom  he  served  Exhibit  No.  12? 

THE  COURT:  You  mean  by  a  description  or  by  pres¬ 
ence,  sir,  or  what? 

MR.  BURKE:  At  the  present  time,  your  Honor. 

THE  WITNESS:  It  is  pretty  hard.  I  haven’t  seen 
him  for  a  year.  It  is  pretty  hard. 

MR.  BURKE :  The  witness  cannot. 

235  That  is  all. 

Cross-Examination 
By  Mr.  Rogge: 

Q.  Mr.  Campanelli,  you  wouldn’t  have  remembered  the 
time  and  place  of  service  without  referring  to  the  notation 
you  had  in  your  pocket;  that  is  correct,  isn’t  it?  You 
looked  at  it  when  you  were  on  the  witness  stand.  A.  Well, 
I  mean,  on  this  notation,  it  is  only  the  card  I  make  with 
my  return  on  it. 

Q.  Yes,  I  understand,  but  answer  my  question. 
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Without  referring  to  that  card  you  wouldn’t  have  kndwn 
the  time  and  place  of  service?  A.  Yes,  I  would. 

Q.  Well,  you  referred  to  it  when  you  were  testifying, 
didn’t  you?  A.  Well,  I  just  wanted  to  refresh  my  mem¬ 
ory. 

Q.  In  other  words,  you  were  refreshing  your  memory 
while  you  were  on  the  witness  stand?  A.  No. 

Q.  Well,  what  were  you  doing  with  that  card,  then]  if 
you  weren’t  refreshing  your  memory?  A.  'Well,  I  thought 
it  was  necessary  to  show  the  card  that  we  give  in  to  our 
office  when  we  make  out  and  we  sign  the  affidavit;  we  ]j>ut 
the  time  and  the  docket  number  of  this  card  and  the 

236  name  of  the  person  who  was  served,  for  the  purpose 
of  our  records  in  our  office. 

Q.  Did  you  hear  anybody  asking  you  to  take  that  card 
out  of  your  pocket?  A.  No. 

Q.  That  was  your  own  act,  wasn’t  it?  A.  That  is 
right. 

Q.  It  was  for  the  purpose  of  refreshing  your  recollec¬ 
tion,  wasn’t  it?  A.  It  wasn’t  necessary.  I  have  had 
this  card  in  my  pocket  for — 

Q.  Now,  you  are  sure  that  the  duplicate  of  this  vfas 
the  same  color  as  the  original?  A.  That  is  correct. 

Q.  In  other  words,  you  couldn’t  be  mistaken  as  I  to 
whether  the  duplicate  was  any  other  color  or  not?  A.  No, 
sir. 

Q.  You  are  positive  it  was  white,  as  the  original !  is 
white?  A.  Positive. 

MR.  ROGGE:  That  is  all. 

MR.  BURKE :  That  is  all. 

(The  witness  left  the  stand.) 

MR.  BURKE :  Call  Deputy  Marshal  Sanducci. 

237  Thereupon 

Pasquaie  F.  Sanducci 

was  called  as  a  witness  for  and  on  behalf  of  the  United 
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States  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examhiation 
By  Mr.  Burke: 

Q.  State  your  full  name,  please.  A.  Pasquale  F.  San- 
ducci. 

Q.  Is  that  S-a-n-d-u-c-c-i?  A.  That  is  correct,  sir. 

Q.  "What  is  your  employment,  sir?  A.  Deputy  United 
States  Marshal. 

Q.  At  the  present  time?  A.  At  present. 

Q.  Where  were  you  employed  in  March,  1946?  A. 
Southern  District  of  New  York. 

Q.  That  is  in  what  place  ?  A.  It  is  in  New  York  City. 
Q.  I  show  the  witness  a  paper  entitled  Government’s 
Exhibit  13  and  ask  the  witness  to  examine  it  as  to  both 
sides.  A.  Yes,  sir. 

Q.  Do  you  recognize  that  paper?  A.  I  do. 

238  Q.  Has  it  ever  been  in  your  possession?  A.  It 
was. 

Q.  At  what  time?  A.  Well,  it  was  after  the  service. 
That  was  about  15  months  ago,  April  29,  or  thereabout. 

Q.  Now,  from  whom  did  you  receive  this  exhibit? 
A.  Well,  I  received  that  at  the  office  after  I  made  service. 

Q.  What  directions,  if  any,  did  you  receive  with  respect 
to  it?  A.  Well,  it  is  the  usual  custom  that  we  must  affix 
our  signature  whenever  service  is  made,  to  verify  the 
service. 

Q.  What  did  you  do  with  this  exhibit.  A.  Well,  then 
I  turned  it  over  to  the  man  in  charge  of  the  office. 

Q.  What  did  you  do  with  it  when  you  received  it? 
A.  Oh,  well,  I  read  it  to  see  that  the  information  was 
correct,  and  then  I  signed  it. 

Q.  You  did  what?  A.  I — 

Q.  Did  you  say  served  it?  No,  I  served  a  copy  of  it. 
That  is  the  original. 
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By  Mr.  Burke: 

239  Q.  Upon  whom  did  you  serve  the  copy?  A.  ^he 
copy  I  served — you  see,  we  get  a  copy  and  an  origi¬ 
nal.  That  is  the  original.  Now,  we  serve  the  copy  qnd 
retain  the  original.  We  only  show  the  original  in  cases 
where,  to  identify  the  signature  that  appears  on  top,  and  w*e 
retain  that. 

Q.  In  what  manner  did  you  make  service?  A.  W^ll, 
I  go  to  the  address  and  the  party  to  be  served,  make  ijny 
inquiries,  and  when  I  am  satisfied  that  that  is  the  party 
to  be  served,  I  make  my  service,  and  then  I  serve  the  copy 
of  it  and  show  the  original  which  I  have  in  my  possession. 

MR.  ROGGE :  If  the  Court  please,  I  think  a  general 
statement  of  what  this  man  does,  we  are  talking  about  a 
specific  case  here,  and  we  are  going  into  a  long  discourse 
of  how  he  serves  papers. 

THE  COURT:  All  right,  sir.  | 

Did  you  serve  this  particular  one,  sir? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  And  on  whom? 

THE  WITNESS:  On  Mrs.  Choaorov.  j 

By  Mr.  Burke: 

Q.  In  what  manner  do  you  mate  return  of  the  service 
of  your  subpoena? 

MR.  ROGGE :  I  object  to  that  general  statement.  Tl^e 
question  is  not  going  to  help  us  any.  We  are  tallj- 

240  ing  about  a  specific  case,  how  did  he  do  it  here. 

THE  COURT:  All  right,  sir. 

What  did  you  do  in  this  case  atier  you  served  Mrs. 
Chodorov? 

THE  WITNESS :  Well,  I  took  tne  original  back  to  th© 
office  and  we  make  out  a  card  to  show  the  party  we  serve], 
and  we  also  must  keep  a  record  of  any  expense,  that  is^ 
carfare,  and  that  is  filed  in  the  office.  | 

By  Mr.  Burke: 

Q.  I  ask  the  witness  whether  he  recognizes  any  writing 
on  the  reverse  side  of  Exhibit  No.  13.  A.  Well,  there  is 
a  number  there,  a  file  number —  •  i 
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Q.  Answer  yes  or  no. 

THE  COURT:  No,  sir;  the  question  is  whether  you 
recognize  any  writing. 

THE  WITNESS :  It  is  my  signature. 

By  Mr.  Burke: 

Q.  And  your  signature  is  under  what  other  writing? 
A.  It  is  under  the  Marshal’s  name,  James  E.  Mulcahy. 

Q.  I  ask  the  witness  if  he  recognizes  the  typed  matter 
which  is  just  over  the  signature.  A.  “Served  Mrs.  Mar¬ 
jorie” — 

MR.  ROGGE  (interposing) :  Just  a  minute. 

MR.  BURKE :  Answer  yes  or  no. 

THE  WITNESS :  *  Yes,  sir. 

241  By  Mr.  Burke: 

Q.  What  is  that  writing?  Not  how  it  reads,  but 
what  is  it?  A.  Well,  it  is  typewritten  matter  concerning 
the  party  and  the  address  to  be  served,  and  the  date  served. 

Q.  I  ask  the  witness  whether  that  is  a  usual  or  an 
extraordinary’  procedure.  A.  It  is  the  usual  procedure 
in  our  office. 

MR.  ROGGE:  Just  a  minute.  I  don’t  think  it  makes 
any  difference. 

THE  COURT :  All  right,  sir.  He  has  answered  it. 

MR.  BURKE :  If  your  Honor  please,  because  I  intend 
to  pursue  this  same  course  in  the  future,  I  wish  to  be  heard 
that  the  return  of  the  Marshal  under  our  theory  is  evi¬ 
dence,  if  he  identifies  it ;  that  the  facts  stated  in  there  over 
his  signature  are  evidence,  if  he  identifies  that  as  his 
return  of  service.  Therefore,  I  am  going  to  pursue  this 
theory  in  the  future  and  I  don’t  agree  to  counsel’s 
statement. 

THE  COURT:  All  right,  sir;  you  may  proceed. 

By  Mr.  Burke: 

Q.  Do  you  recognize  the  writing  over  the  signature  of 
the  United  States  Marshal  and  your  signature?  A.  That 
is  correct,  sir,  I  do. 
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Q.  And  that  is  a  record  of  what?  A.  It  jis  a 

242  record  of  the  service  made  upon  Mrs.  Marjorie 
Chodorov  in  person — 

Q.  I  will  ask  the  witness  if  that  record  is  the  usuajl  or 
the  extraordinary  entry  in  the  case  of  the  service  of  lany 
subpoena.  A.  It  is  the  usual  record  we  submit. 

THE  COURT:  Did  you  state  the  date  you  served  tiat? 

THE  WITNESS:  Yes,  sir.  March  29. 

By  Mr.  Burke:  I 

Q.  At  what  hour  did  you  serve  the  witness?  A.  Well, 
I  believe  I  went  there  at  4  o’clock  and  Mrs.  Chodojrov 
wasn’t  in,  and  I  had  to  return  about  5  o’clock  the  shme 
day,  when  I  made  service.  j 

Q.  In  what  manner  did  the  person  served  identify 
herself?  A.  Well,  I  asked  if  she  was  Mrs.  Marjbrie 
Chodorov  and  she  said  she  was.  Then  upon  that  infor¬ 
mation  I  made  by  service  and  told  her  who  I  w^as  and  wkat 
my  purpose  in  being  there  was,  that  I  wanted  to  serve  in 
this  case. 

Q.  And  what  did  you  do  with  the  copy?  A.  Well,  I 
gave  her  the  copy — served  the  copy  upon  her  and  k^pt 
the  original.  The  original  is  filed  in  our  office,  which  this 
is  the  original. 

Q.  Have  you  any  present  recollection  of  the  identity 
of  the  person  named  in  Exhibit  13?  A.  Well,  I 

243  really  don’t,  because  this  is  quite  a  few  months  ago 
and  we  only  meet  them  for  a  few  minutes  or  so.  I 

really  couldn’t  recollect  the  party. 

Q.  I  show  the  witness  Exhibit  No.  14  and  ask  him  to 
examine  both  sides  of  it.  A.  Yes,  sir. 

Q.  Do  you  recognize  that  exhibit?  A.  I  do. 

Q.  Has  it  ever  been  in  your  possession?  A.  That  jis 
right,  sir. 

Q.  At  what  time?  A.  Well,  I  had  this  around  the 
same  time.  April  29  is  when  I  had  this. 

Q.  Is  there  any  entry  thereon  of  the  date  in  whidh 
that  came  into  your  possession?  A.  Well,  I  got  all  of 

i 
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these  services  at  the  same  time,  but  two  services  out  of  the 
four  which  I  served  were  served  on  a  different  date,  which 
was  April  1.  That  is  on  a  Monday. 

Q.  From  whom  did  you  receive  Exhibit  No.  14?  A. 
'Well,  T  received  it  from  the  office. 

Q.  On  what  day?  A.  On  the  29th. 

Q.  Of  what  month?  A.  March  29. 

Q.  What  did  you  do  with  it?  Well,  I  went  to 

244  this  party’s  residence  and  inquired  whether  the 
party  was  in.  At  that  time  I  was  told  that  they 

would  be  in  Monday  morning.  So  I  went  back  to  the 
office  and  went  about  my  other  business  and  returned  on 
Monday,  April  1,  and  made  my  service. 

Q.  At  what  address?  A.  At  114  East  32nd  Street. 

Q.  At  what  time?  A.  Well,  this  was  in  the  morning, 
some  time.  I  don’t  recollect  the  exact  time. 

Q.  How  did  the  person  named  in  that  subpoena  identify 
himself?  A.  Well,  I  inquired  if  he  was  such  a  party  as 
Leverett  Gleason  and  he  says  he  was,  and  I  made  my  usual 
service  after  getting  that  information. 

Q.  I  ask  the  witness  to  examine  the  signature  on  the 
reverse  side  of  this  exhibit.  Do  you  recognize  the  signa¬ 
ture  on  the  bottom  of  the  page?  A.  Yes,  sir. 

Q-  Whose  signature  is  that?  A.  It  is  my  signature. 

Q.  And  it  is  under  what  writing?  A.  Under  James 
E.  Mulcahy,  U.  S.  Marshal,  Southern  District  of  New  York. 
Q.  And  what  is  the  typed  matter  over  the  signa- 

245  ture  of  the  Marshal?  A.  I  don’t  get  your  question. 

Q.  What  is  the  entry  over  the  signature  of  the 
Marshal  ?  A.  Well,  it  shows  that  it  was  served  on — 

Q.  Not  what  it  shows.  A.  It  is  a  printed  matter. 

Q.  What  does  it  record?  A.  It  records  the  name  of 
the  person  served  and  the  address  and  the  date. 

Q.  Do  you  have  any  present  recollection  of  the  identity 
of  the  person  named  in  Exhibit  No.  14?  A.  No,  I  haven’t. 

Q.  Now  I  will  show  the  witness  a  paper  writing  marked 
Government’s  Exhibit  No.  15.  A.  Yes,  sir. 
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Q.  Do  you  recognize  that  exhibit?  A.  I  do. 

Q.  Has  it  ever  been  in  your  possession?  A.  It  wgs. 

Q.  At  what  time  did  you  receive  it?  A.  Well,  March 
29.  I 

Q.  And  what  did  you  do  with  it?  A.  Well,  I  weijit  to 
this  person’s  house  and  inquired  about  whether  she  was 
in  or  not,  and  I  was  told  that  she  would  be  back  Monday, 
some  time  Monday  in  the  afternoon,  and  I  believe,  if 

246  I  am  not  mistaken,  that  I  was  to  receive  a  call  ii 
office  for  an  appointment.  However,  I  don’t  r 

lect  what  the  procedure  was,  but  nevertheless  on  that  elate, 
April  1,  on  a  Monday,  I  did  call  again  and  served  'this 
copy  on  this  person  at  that  address.  | 

Q.  How  did  you  make  service?  A.  Well,  I  went  there 
and  inquired  whether  she  was  the  party  that  I  wanted  hnd 
she  admitted  she  was,  and  upon  that  information  I  served 
her.  i 

THE  COURT:  Who  is  “she/’  sir? 

THE  WITNESS:  Mrs.  Ruth  Leider. 

Bv  Mr.  Burke:  I 

Q.  What  did  you  do  in  serving  her?  A.  Well,  I  t)old 
her  that  I  was  a  United  States  Marshal,  I  had  a  paber 
to  serve,  and  inquired  whether  she  was  the  proper  persoij — 
Q.  You  have  gone  over  that,  now.  A.  That  is  right. 
And  I  served  it.  I  gave  her  a  copy  of  the  duplicate  and 
kept  the  original  in  my  possession. 

Q.  Now,  examine  the  writing  on  the  reverse  side,  po 
you  recognize  the  signature  at  the  bottom  of  the  page  ?  |A. 
I  do. 

Q.  Whose?  A.  My  signature. 

Q.  And  it  is  under  what  other  signature?  A.  Janies 
E.  Mulcahy,  United  States  Marshal,  Southern 

247  District  of  New  York. 

Q.  You  recognize  the  writing  over  that  signa¬ 
ture?  A.  I  do. 

Q.  And  what  is  that  writing?  A.  It  is  the  party  I 
served,  and  the  address  and  the  date.  j 
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Q.  Do  you  have  any  present  recollection  of  the  identity 
of  the  person  named  in  that  subpoena?  A.  I  don’t. 

Q.  I  ask  you  about  Government’s  Exhibit  No.  14,  the 
last  paper  I  showed  you.  How  did  you  make  service  of 
that?  That  is,  what,  if  anything,  did  you  deliver  to  the 
person  named  in  Exhibit  No.  14?  A.  Is  that  the  first  or 
the  second? 

Q.  The  one  just  before  this  one.  A.  Oh,  just  before? 
Well,  I  served  it  the  same  as  I  did  the  others,  went  there 
at  that  address — 

Q.  Yes.  Did  you  have  any  writing  with  you?  A.  Any 
what  ? 

Q.  Any  writing.  A.  Writing? 

Q.  Yes. 

How  many  copies  of  that  paper  did  you  have?  A.  Well, 
it  was  just  an  original  and  the  duplicate. 

24S  Q.  What  did  you  do  with  the  duplicate  ?  A.  The 

duplicate  we  serve  and  we  keep  the  original  in  all 

cases. 

Q.  By  serving,  what  do  you  mean?  A.  Well,  we  give 
it  to  the  party  that  is  to  be  served. 

Q.  I  show  the  witness  Exhibit  No.  16.  Examine  it, 
please.  A.  Yes. 

Q.  Do  you  recognize  that  writing?  A.  I  do. 

Q.  Has  it  ever  been  in  your  possession?  A.  It  was. 

Q.  At  what  time  did  you  receive  it?  A.  March  29. 

Q.  What  year?  A.  1946. 

Q.  What  did  you  do  with  it?  A.  Well,  I  went  to  this 
address  and  inquired  for  this  person.  At  this  address 
I  was  told  that  he  wasn’t  there  and  I  was  given  another 
address  for  me  to  go  to  in  order  to  serve  him,  w’here  I 
would  find  him.  So  I  did  go  to  the  other  address  and  I 
found  that  he  was  working  there  at  that  establishment. 
After  asking  him  if  he  was  such  a  party,  he  says,  “Yes.” 

Well,  I  made  my  service,  I  gave  him  a  copy,  and 
249  I  kept  the  original. 
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Q.  And  did  you  make  any  entries  on  the  original? 
A.  Yes,  I  did.  ; 

Q.  At  what  place?  A.  At  the  address  where  he  Was 
served.  I 

THE  COURT:  Who  is  “he”,  sir? 

THE  WITNESS:  Mr.  Manuel  Magana. 

By  Mr.  Burke:  | 

Q.  Can  the  witness  identify  the  signature  on  the  ‘re¬ 
verse  side  of  Exhibit  No.  16?  A.  Yes.  It  is  my  signa¬ 
ture.  j 

Q.  And  what  do  you  record  in  there?  A.  It  is  under 
James  E.  Muleahy,  United  States  Marshal,  Southern  Dis¬ 
trict,  New  York.  j 

Q.  And  what  is  that  a  record  of?  A.  It  is  a  recoird 
of  the  service  made  upon  this  person  at  the  address,  ajnd 
the  date.  | 

Q.  Do  you  have  any  recollection  of  the  identity  of  tjie 
person  named  in  Government’s  No.  16?  A.  No,  I  doni’t. 
MR.  BURKE:  That  is  all.  I 

You  may  examine,  Mr.  Rogge.  1 

THE  COURT :  Just  a  minute.  Did  you  state  the  daite 
you  served  that  last  one?  ! 

THE  WITNESS:  That  was  on  the  29th. 

250  THE  COURT:  The  same  dav  you  served  it,  siij? 

THE  WITNESS :  That  is  right. 

Cross-Examination 

By  Mr.  Rogge:  j 

Q.  Mr.  Sanducci,  do  you  also  have  one  of  these  re¬ 
fresher  cards  in  your  pocket?  A.  Yes,  I  have.  1 

Q.  You  have  that  with  you?  A.  Yes. 

Q.  When  did  vou  last  refer  to  that?  A.  Well,  wheiji 
we  received — that  is,  when  my  office  got  a  notice  for  u$ 
to  appear  here. 

Q.  Well,  you  looked  at  it  today,  as  a  matter  of  factj 
didn’t  you?  A.  Well,  I  had  it  in  my  possession  since 
that  day.  j 

Q.  You  have  it  on  you  now?  A.  I  have ;  that  is  right,! 
sir.  I 
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Q.  Now,  the  duplicates  that  you  say  you  served,  were 
they  the  same  as  the  originals  ?  A.  I  believe  they  were. 

Q.  The  same  color?  A.  The  same  color. 

Q.  You  are  sure  about  that?  A.  I  wouldn’t  say  about 
the  color,  to  be  honest.  It  may  have  been  a  differ- 
251  ent  color.  Sometimes  they  do  come  in  pink  or  some 
other  color.  I  don’t  recollect. 

Q.  Well,  now,  do  you  remember  what  color  the  duplicate 
was?  A.  I  believe  it  was  a  different  color. 

Q.  Well,  you  said  first  you  thought  it  was  white?  Now, 
which  was  it?  A.  Well,  sometimes  we  get  them  white 
and  other  times  they  come  different. 

Q.  Do  you  remember  or  don’t  you,  in  this  case?  A. 
Well,  to  be  honest  about  it,  I  really  couldn’t  say  I  did. 

Q.  You  don’t  remember?  A.  I  don’t  recall. 

MR.  ROGGE :  That  is  all. 

MR.  BURKE :  That  is  all. 

THE  COURT:  You  may  step  down,  sir. 

(The  witness  left  the  stand.) 

Thereupon 


Thomas  G.  Farson 

was  called  as  a  witness  for  and  on  behalf  of  the  United 
States  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Burke: 

252  Q.  State  your  full  name.  A.  Thomas  G.  Far¬ 
son,  F-a-r-s-o-n. 

Q.  Your  employment,  sir?  A.  United  States  Deputy 
Marshal. 

Q.  Where?  A.  Southern  District,  New  York. 

Q.  Were  you  therein  March,  1946?  A.  Yes,  sir. 

Q.  I  ask  the  witness  to  examine  Government’s  Exhibit 
No.  17,  both  sides.  A.  Uh-huh. 
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Q.  Have  yon  examined  it  thoroughly?  A.  Sir? 

Q.  Have  you  examined  it  thoroughly?  A.  Yes,  siif. 

Q.  Has  it  ever  been  in  your  possession?  A.  Well,  I 
had  one  like  this.  I  remember  serving  this  party. 

Q.  At  what  time  did  you  receive  it?  A.  Well,  I  tljink 
it  was  on  a  Friday.  | 

Q.  What  day  of  what  month?  A.  The  29th;  April  29, 
I  imagine  it  was.  1 

Q.  Did  you  make  a  return  of  the  manner  of  service 
of  that  exhibit?  A.  Yes,  I  did. 

253  Q.  Did  you  endorse  that  return?  A.  Yes,  ^ir. 
Q.  Where  is  that  return  endorsed?  A.  On  the 

back.  ! 

Q.  Do  you  find  on  the  back  of  that  paper  a  signature? 
A.  Uh-huh. 

Q.  Whose  signature  is  that?  A.  It  is  my  signature. 
Q.  And  over  your  signature  is  what?  A.  James  E. 
Mulcahy,  U.  S'.  Marshal,  Southern  District,  New  York. 

Q.  And  over  that  is  what  writing? 

MR.  ROGGE :  Just  a  minute.  I  am  going  to  object  jto 
the  reading  of  that.  j 

Q.  "Where  is  the  return  of  service  shown  on  that  Ex¬ 
hibit?  A.  Right  on  the  back. 

Q.  Where?  A.  Right  there  (indicating). 

Q.  "Where  is  the  manner  of  service  shown?  A.  Right 
here  “ Deputy”. 

Q.  Do  you  know  what  service  of  a  subpoena  is?  A. 
Yes,  sir.  | 

Q.  Is  the  manner  of  service  of  that  exhibit  show^n 

254  in  writing  on  the  reverse  side  of  that  exhibit? 

Yes,  sir.  i 

Q.  Where  is  the  writing  which  shows  the  manner  of 
service?  A.  Right  on  the  bottom  here. 

Q.  And  where  is  the  writing  that  shows  the  way  thje 
subpoena  was  served?  A.  Right  here  (indicating). 

Q.  Now,  how  did  you  serve  the  person  named  in  thik 
exhibit?  A.  In  person. 
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Q.  What  am  you  do  to  notify  that  person  of  the  con¬ 
tents  of  this  exhibit?  A.  Well,  I  just  went  in  to  the 
office  and  asked  for  that  party. 

Q.  How  did  that  person  identify  herself  to  you?  A.  I 
asked  her  was  that  her  name,  and  she  said  yes,  so  I  give  her 
that  subpoena. 

MR.  ROGGE :  Just  a  minute.  I  object  to  the  charac¬ 
terization  of  it. 

THE  COURT:  You  gave  her  a  copy  of  the  document 
which  you  just  had  in  your  hand? 

THE*  WITNESS :  That  is  right. 

Bv  Mr.  Burke: 

Q.  Where  is  the  place  and  manner  of  that  service 
shown?  A.  Right  on  the  front  there. 

255  (The  exhibit  was  handed  to  the  witness.) 

It  is  on  the  front  and  back. 

Q.  And  on  the  back  at  what  place?  A.  One  Columbus 
Avenue. 

Q.  No;  just  say  where  it  is  shown.  Don’t  read  it. 
A.  Right  here  (indicating). 

Q.  Do  you  have  any  present  recollection  of  the  identity 
of  the  person  named  in  that  exhibit?  A.  Have  I  what? 

Q.  Do  you  have  any  present  recollection  of  the  identity 
of  the  person  named  in  that  exhibit?  A.  Well,  I  don’t 
think  I  would  be  able  to  identify  him  now. 

Q.  Examine  Government’s  Exhibit  No.  18,  please.  A. 
Eh-huh. 

Q.  Do  you  recognize  that  exhibit?  A.  Yes,  I  do. 

Q.  Has  it  ever  been  in  your  possession?  A.  Uh-huh. 

Q.  At  what  time  did  you  receive  it?  A.  The  29th  of 
March. 

Q.  Of  what  year  ?  A.  1946. 

Q.  What  did  you  do  with  it  ?  A.  Well,  I  served  a  copy 
of  it  on  this  party. 

Q.  And  did  you  make  any  return  on  that  serv¬ 
ice?  A.  I  did. 
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Q.  Where  is  that  return  shown?  A.  This  is  it  tere 
(indicating),  right  on  the  back  there. 

Q.  Can  you  identify  the  signature  at  the  bottom  of 
the  page?  A.  Yes,  sir.  i 

Q.  Whose  signature  is  that?  A.  That  is  mine. 

Q.  What  is  over  your  signature?  A.  James  E.  Mul- 
cahy,  U.  S.  Marshal,  Southern  District,  New  York. 

Q.  And  where  is  the  manner  and  time  of  service  which 
you  made,  shown  there?  A.  Right  here  on  the  back, 
stamped. 

Q.  I  ask  the  witness  if  he  knows  what  the  writing  is 
over  the  signature  of  the  United  States  Marshal.  A.  Yes, 
sir.  j 

Q.  What  is  that  entry?.  Don’t  read  it.  Say  what|  it 
is.  A.  That  is  proving  that  this  party  was  served.  | 

Q.  What  did  you  do  to  serve  that  person?  A.j  I 
served  the  person.  Went  up  to  the  office  and  inquired 
about  him. 

257  Q.  How  did  that  person  identify  himself  to  yQu? 
A.  He  said  he  was  the  man. 

I 

Q.  And  what  did  you  do  at  that  time  ?  A.  I  give  him 
the  subpoena.  1 

Q.  Which  one  did  you  give  him?  A.  That  is,  a  dupli¬ 
cate  of  this  one. 

Q.  A  duplicate  of  the  exhibit  which  you  have  in  your 
hand,  Government’s  Exhibit  No.  18?  A.  That  is  right. 

Q.  Do  you  have  any  present  recollection  of  the  identity 
of  the  person  named  in  this  exhibit?  A.  No,  I  don’t. 

MR.  MURRAY :  May  we  give  the  name  as  we  go  on, 
your  Honor?  j 

THE  COURT:  Any  objection,  sir? 

I  think  it  would  be  helpful  for  identification. 

If  there  is  no  objection,  you  may,  sir. 

I  would  like  to  have  the  one  before  the  last  one,  No.  17. 

MR.  BURKE:  Your  Honor,  none  of  them  has  beejn 
mentioned  because  objection  was  made  to  noting  the  cop- 
tents  of  these  exhibits. 
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THE  COURT:  I  understand  there  is  no  objection  to 
noting  any  of  the  contents. 

MR.  ROGGE:  The  previous  witness  testified 
25S  that  so  and  so  identified  themselves  as  so  and  so. 

Now,  Judge,  I  have  been  trying  to  cooperate,  to 
move  this  thing  along. 

THE  COURT:  We  want  to  be  practical,  and  we  want 
the  jury  to  understand  as  best  they  can  what  the  situation 
is. 

MR.  ROGGE:  And  such  a  person  said  he  didn’t  un¬ 
derstand  whether  the  person  was  that  person  or  not. 

THE  COURT :  Do  you  object  to  it  being  read  into  the 
record  as  to  who  the  person  was,  as  to  Exhibit  16? 

No,  we  have  that.  But  No.  17. 

MR.  ROGGE :  No,  your  Honor,  I  do  not. 

MR.  MURRAY :  Exhibit  No.  17  is  Ernestina  G.  Fleisch- 
man,  and  No.  IS  is  Harry  M.  Justiz. 

MR.  BURKE :  Your  Honor,  at  this  time  "would  you 
want  me  to  identify  each  one  which  has  been  identified 
so  far? 

I  can  do  it  quickly. 

THE  COURT:  I  think  I  have  those,  sir.  You  can  do 
it  if  you  want.  Maybe  someone  else  would  like  to  have 
the  benefit  of  it. 

MR.  BURKE:  Exhibit  7,  Dr.  Jacob  Auslander. 

Exhibit  8,  Howard  Fast. 

9,  Mrs.  Samuel  Kamsley. 

10,  Dr.  Louis  Miller. 

11,  Mrs.  Bobbie  Weinstein. 

12  Professor  Lyman  R.  Bradley. 

13,  Mrs.  Marjorie  Chodorov. 

259  14,  Leverett  Gleason. 

15,  Mrs.  Ruth  Leider. 

16,  Manuel  Magana. 

17,  Ernestina  Fleischman. 

18,  Harry  M.  Justiz. 
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And  19  is  the  one  I  have  in  hand,  and  Exhibit  19  is  a 

•  | . 

subpoena  addressed  to  Mr.  Herman  Shumlin,  S-h-u-m-l-ji-n. 
Bv  Mr.  Burke: 

Q.  Will  the  witness  examine  that  exhibit,  please? 

(The  exhibit  was  handed  to  the  witness.) 

Can  you  identify  it?  A.  Yes,  sir. 

Q.  Has  it  ever  been  in  your  possession?  A.  It  has. 

Q.  When  did  you  receive  it?  A.  The  29th  day  of 
April. 

THE  COURT:  Did  you  say  April,  sir?  i 

THE  WITNESS:  The  29th  day  of  April,  1946-i-or 
March,  I  mean — March. 

By  Mr.  Burke: 

Q.  Whose  return  is  that  you  read  from  when  yjou 
corrected  your  answer?  A.  That  is  my  return. 

Q.  Nowr,  at  what  place  did  you  receive  it?  A.  United 
States  Marshal’s  Office,  Southern  District, 
260  New  York.  1 

Q.  And  what  did  you  do  with  it?  A.  Well^  I 
served  a  duplicate  of  this. 

Q.  What  is  your  answer?  A.  I  served  a  duplicate  of 
this. 

Q.  Did  you  make  a  return  of  the  place  and  time  of 
service?  A.  I  did. 

Q.  And  the  service  which  you  made?  A.  I  did. 

Q.  And  does  that  service  show  the  manner  of  service? 
A.  It  does. 

Q.  Where  is  that  return  shown?  A.  On  the  back  he^e 
(indicating).  I 

Q.  And  where  is  the  writing  which  shows  the  mannir 
of  that  service?  A.  Right  above  it. 

Q.  What  did  you  do  to  make  service  on  the  person 
named  in  that  exhibit?  A.  What  did  I  do? 

Q.  Yes.  A.  Well,  it  is  a  personal  service. 

Q.  What  did  you  do  in  making  service  of  that  exhibit]? 
A.  Well,  I  inquired  if  this  party  was  at  this  address  and 
I  had  to  go  back  twice,  I  think. 
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261  Q.  How  did  that  person  identify  himself  to  you? 
A.  Well,  I  went  in  his  office  and  he  said  yes,  it  was 

him,  so  I  gave  him  the  subpoena. 

Q.  You  gave  him  which  subpoena? 

MR.  ROGGE:  Just  a  minute. 

THE  WITNESS:  One  of  these  here. 

MR.  ROGGE:  Let’s  strike  both  references  to  the  sub- 

ponea,  if  your  Honor  please. 

THE  COURT:  You  gave  him  a  copy  of  the  document 

you  have  identified  as  Exhibit  19? 

THE  WITNESS:  That  is  right. 

Bv  Mr.  Burke: 

•> 

Q.  Do  you  have  any  present  recollection  of  the  identity 
of  the  person  named  in  Exhibit  No.  19?  A.  No,  I  haven’t. 
Q.  I  ask  the  witness  to  examine  Exhibit  No.  20. 

THE  COURT:  Before  you  leave  that,  sir,  is  your 
name  on  Exhibit  19? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  I  didn’t  get  it  from  vour  testimony. 
By  name,  I  mean  signature. 

THE  WITNESS:  Vh-huh,  it  is. 

THE  COURT :  You  have  to  say  yes  or  no;  the  reporter 
cannot  get  it,  sir. 

"  THE  WITNESS:  Yes,  it  is. 

262  By  Mr.  Burke: 

Q.  And  have  you  examined  Exhibit  No.  20? 
A.  I  have. 

Q.  Have  you  ever  had  that  in  your  possession?  A.  I 
did. 

Q.  When  did  you  receive  that?  A.  The  29th  day  of 
March. 

Q.  Of  what  year?  A.  1946. 

Q.  What  did  you  do  with  it?  A.  Well,  I  served  a 
duplicate  of  this  on  this  party. 

Q.  And  did  you  make  return  of  the  manner,  the  time 
and  place  of  that  serving?  A.  I  did. 

Q.  Did  you  make  a  record  of  that  service?  A.  I  did. 
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Q.  Is  the  record  of  that  service  shown  on  that  exhibit? 
A.  It  is. 

Q.  Where?  A.  Right  on  the  back  here  (indicating). 

Q.  The  witness  is  pointing  to  a  signature.  Whose 
signature  is  that?  A.  My  signature. 

Q.  And  where  is  the  record  of  the  manner,  tiftie 

263  and  place  of  that  service  shown?  A.  Right  above 
it. 

Q.  Do  you  have  any  present  recollection  of  the  identity 
of  the  person  named  in  that  exhibit?  A,  No,  I  haven’t! 

Q.  Will  the  witness  examine  Exhibit  No.  21?  A.  Uh- 
huh. 

Q.  Has  that  ever  been  in  your  possession  ?  A.  It  has. 
Q.  When  did  you  receive  it?  A.  The  29th  day  of 
March,  1946. 

Q.  What  did  you  do  with  it?  A.  I  served  a  copy  of 
this  on  this  man. 

Q.  Is  the  manner,  the  time  and  place  of  that  service 
shown?  A.  It  is,  on  the  back. 

Q.  And  the  witness  is  pointing  to  a  signature.  Whose 
signature  is  that  ?  A.  My  signature. 

Q.  And  where  is  the  return  of  the  manner,  time  arid 
place  of  that  service  shown  on  that  exhibit?  A.  Right 
here  (indicating).  j 

Q.  Where  is  the  writing  which  shows  the  way  yoju 
served  it?  A.  Right  above  it. 

THE  COURT:  Right  above  what,  sir? 

264  THE  WITNESS:  The  return,  right  above  mV 

signature.  | 

By  Mr.  Burke:  i 

Q.  Does  the  witness  have  any  present  recollection  of 
the  identity  of  the  person  named  in  this  exhibit?  A.  No, 
I  haven’t. 

Q.  How  did  that  person  identify  himself  to  the  witness? 
A.  He  said  he  was  the  man,  so  I  served  him. 

THE  COURT:  Will  you  give  me  the  names  on  Ex^ 
hibits  20  and  21? 


! 
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MR.  BURKE :  Yes.  20  is  Dr.  Jesse  Tolmach,  and  21 
is  Mrs.  Charlotte  Stern. 

THE  COURT :  Thank  you. 

C  ross-Examination 
Bv  Mr.  Rogge: 

Q.  Mr.  Farson,  do  you  also  have  one  of  those  little 
refresher  cards  in  your  pocket?  A.  No,  1  haven’t.  I 
didn’t  bring  it  with  me. 

Q.  When  did  you  last  look  at  it?  A.  Oh,  I  think  it 
was  Friday. 

Q.  Last  week?  A.  I  think  so. 

Q.  And  you  got  your  recollection  today  on  the  witness 
stand  by  looking  at  the  writing  on  the  back  of  these 
265  documents;  is  that  right?  A.  Yes,  uh-huh. 

Q.  Now,  you  say  you  served  duplicates  of  these; 
is  that  correct?  A.  Yres. 

Q.  The  same  thing  on  the  duplicate  that  was  on  the 
original  ?  A.  Uh-huh. 

Q.  Same  color?  A.  Same;  yes. 

THE  COURT:  Did  you  say  it  was  the  same  color,  sir? 

THE  WITNESS :  Yes. 

THE  COURT :  Please  speak,  because  if  you  shake  your 
head  I  don’t  understand  you. 

THE  WITNESS:  Same  color,  yes. 

MR.  ROGGE :  That  is  all. 

THE  COURT :  You  may  step  down. 

(The  witness  left  the  stand.) 

MR.  BURKE :  Call  Mr.  Russell,  please. 

THE  COURT :  Just  a  minute,  Mr.  Burke. 

I  think,  in  the  interest  of  the  reporter  and  probably 
everybody  else,  it  would  be  well  for  us  to  recess  for  a 
few  minutes  at  this  time. 

Ladies  and  gentlemen  of  the  jury,  we  will  excuse  you 
for  a  period  of  about  ten  minutes,  and  I  again  admonish 
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you,  as  I  have  heretofore,  that  you  are  not  to  thlk 

266  to  anybody,  or  permit  anyone  to  talk  to  you,  lior 
talk  among  yourselves,  at  this  time,  nor  read  apy 

newspaper  article,  or,  if  it  is  possible  that  you  might  come 
in  contact  with  a  radio,  to  not  listen  to  that,  with  reference 
to  this  case. 

We  will  recess  at  this  time  for  a  period  of  ten  minutes. 
(There  was  a  brief  informal  recess,  at  the  conclusion 
of  which  the  proceedings  were  resumed,  as  follows:)  \ 
MR.  MURRAY:  Your  Honor,  may  counsel  be  hea^d 
at  the  bench  a  moment? 

THE  COURT:  Yes,  sir.  | 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 

MR.  MURRAY :  During  this  recess,  this  past  reces's, 
at  about  three-thirty,  a  member  of  the  jury  came  up  to 
me  and  addressed  me  by  name  and  said  he  wanted  to  as}k 
me  a  question.  He  said  it  had  nothing  to  do  with  the  cas^. 
I  told  him  he  couldn’t  ask  me  about  anything. 

He  said,  ‘•‘Do  you  mean  even  if  it  has  nothing  to  do  with 
the  case?” 

And  I  said,  “Yes,”  and  he  left  without  any  further 
conversation.  | 

It  took  about  15  seconds  or  20. 

MR.  ROGGE :  May  I  discuss  this  with  my  asso- 

267  ciates  for  just  a  minute,  Judge? 

THE  COURT :  Yes,  sir. 

(At  this  point,  Mr.  Rogge  and  his  associates  retire^ 
from  the  courtroom,  returning  after  a  brief  time.) 

MR.  ROGGE:  I  want  to  say,  if  your  Honor  please,  X 
appreciate  very  much  what  Mr.  Murray  did  in  advising 
the  Court,  and  I  would  really  expect  that  of  Mr.  Murray.  | 
THE  COURT :  I  have  the  same  confidence  in  him,  Mrj 


Rogge. 


MR.  ROGGE :  Now,  I  have  discussed  this  with  myj 
associates,  and  they  say — and  I  haven’t  looked  up  the  law^ 
your  Honor — that  an  incident  like  this,  I  am  advised,  is| 
grounds  for  a  mistrial. 
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Now,  if  that  is  so,  I  feel  that  under  the  circumstances 
I  cannot  waive  any  of  my  clients’  rights. 

THE  COURT:  I  am  not  going  to  ask  you  to  waive 
anything,  sir,  but  on  the  facts  of  what  you  said  and  what 
the  Court  believes,  if  you  are  moving  to  withdraw  a  juror 
and  declare  a  mistrial,  sir,  I  will  deny  that  motion. 

I  will  deny  it  for  the  reasons  which  you  and  I  both  have 
expressed. 

I  know  of  no  effective  way  that  we  could  make  further 
inquiry  as  to  the  matter  at  this  time  without  possibly 
being  prejudicial  to  you  or  to  the  Government. 

MR.  ROGGE:  I  feel  this  preserves  my  point, 

268  then,  your  Honor. 

THE  COURT :  Yes,  sir. 

That  brings  me  to  the  point  where  I  -would  like  to  ask 
both  of  you  gentlemen,  have  either  or  any  one  of  you 
anything  you  would  like  me  to  add  in  what  I  say  to  the 
jury? 

MR.  ROGGE:  No.  Your  Honor  has  covered  that  en¬ 
tirely  to  my  satisfaction. 

THE  COURT:  Have  you  anything,  Mr.  Murray? 

MR.  ROGGE:  The  thing  that  troubled  me  about  this, 
that  in  disobeying  your  Honor’s  injunction,  if  your  Honor 
denies,  as  your  Honor  has,  my  motion  for  a  mistrial,  your 
Honor  is  right  that  you  cannot  single  out  any  one  juror 
without  singling  them  all  out. 

MR.  MURRAY :  Whatever  this  last  incident  might 
have  suggested  to  the  Court  or  counsel  for  the  defense, 
we  believe  has  been  taken  care  of  by  our  announcement.  * 
We  have  no  request  to  make. 

THE  COURT :  All  right,  sir. 

I  will  continue  doing  as  I  have,  and  I  hope  it  will  be 
adequate. 

(Counsel  returned  to  the  trial  table.) 

MR.  BURKE :  Call  Mr.  Russell,  please. 

269  Thereupon 
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Louis  J.  Russell 

was  called  as  a  witness  for  and  on  behalf  of  the  United 
States,  and  having  been  first  duly  sworn,  was  examined  ^nd 
testified  as  follows: 

Direct  Examination 

By  Mr.  Burke:  | 

Q.  State  your  full  name.  A.  Louis  J.  Russell.  1 
Q.  How  are  you  'employed  at  the  present  time,  sir? 
A.  I  am  an  investigator  for  the  Committee  on  Un-Ameti- 
can  Activities  of  the  House  of  Representatives. 

Q.  How  were  you  employed  in  March  of — I  will  with¬ 
draw  that  question.  1 

How  far  back  does  such  employment  go?  A.  To  Majv, 
1945. 

Q.  Mr.  Russell,  I  show  you  Government’s  Exhibit  No. 
22.  Will  you  examine  it,  please? 

(The  exhibit  was  handed  to  the  witness.) 

Have  you  examined  it?  A.  Yes. 

Q.  Now,  this  exhibit  addressed  to  a  Mr.  James  Lustij?, 
Burlington  Hotel,  Washington,  D.  C. :  Has  that  exhibit 
ever  been  in  vour  possession?  A.  It  has. 

270  Q.  When  did  you  receive  it?  A.  On  April  3, 
1946.  | 

Q.  From  whom  did  you  receive  it?  A.  From  John  S. 
Wood,  the  Chairman  of  the  Committee. 

THE  COURT :  What  was  that  exhibit  number,  please1? 
MR.  BURKE :  That  is  No.  22,  your  Honor. 

THE  COURT:  Thank  you. 

By  Mr.  Burke. 

Q.  What  directions  were  you  given  at  that  time  by 
Mr.  Wood?  A.  Well,  he  requested  that  I  serve  thi^ 
subpoena  on  James  Lustig.  j 

MR.  ROGGE:  Just  a  minute.  I  object  to  the  charac¬ 
terization  of  this  document,  as  before. 

THE  COURT :  He  gave  you  that  document,  Exhibit  22j 
sir? 
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THE  WITNESS :  That  is  right. 

THE  COURT:  For  the  purpose  stated? 

THE  WITNESS :  That  is  right. 

THE  COURT :  And  who  was  it  you  started  to  say?  On 
whom  ? 

THE  WITNESS:  Well,  what  I  started  to  say  was,  or 
what  I  should  have  said,  is  that  this  is  a  subpoena — 

THE  COURT :  Just  a  minute,  sir. 

We  don’t  want  you  to  draw  any  conclusion  as  to  what 
it  is.  You  identify  it  as  a  document  or  by  its  exhibit 
number. 

THE  WITNESS:  I  have. 

271  MR.  BURKE :  I  asked  the  witness  what,  if  any¬ 
thing,  he  was  directed  to  do  by  Mr.  Wood  at  the  time 
he  received  the  exhibit.  I  understood  there  was  an  objec¬ 
tion  to  that  question. 

THE  COURT:  No,  sir,  he  was  objecting  because  of 
the  characterization,  weren’t  you,  Mr.  Rogge? 

Mr.  Rogge:  That  is  right.  If  the  Court  is  to  quote 
anyone  else  characterizing  it,  I  should  object  to  that,  too, 
Judge. 

THE  WITNESS:  I  was  directed  to  serve  the  instru¬ 
ment  upon  the  individual  named  in  the  instrument. 

By  Mr.  Burke. 

Q.  What  did  you  do  to  carry  out  those  directions? 
A.  I  made  several  inquiries  in  the  City  of  Washington 
concerning  the  whereabouts  of  the  individual  named  in 
the  instrument  and  I  finally  located  him  at  the  Burlington 
Hotel. 

Q.  What  action  did  you  take  there?  A.  The  indi¬ 
vidual  named  in  the  instrument,  James  Lustig,  was  served 
with  this  subpoena — 

MR.  ROGGE:  Just  a  minute.  I  ask  that  those  words 
be  stricken. 

THE  COURT:  Ladies  and  gentlemen  of  the  jury,  you 
will  ignore  the  characterization  of  whether  it  is  a  sub- 
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poena — or  whether  the  document  the  witness  is  testifying 
about  is  a  subpoena. 

272  THE  WITNESS  (continuing):  —with  this!  in¬ 
strument  at  the  Burlington  Hotel,  on  April  3j  at 

about  5:30  p.  m. 

THE  COURT:  What  year,  sir?  | 

THE  WITNESS :  1946.  j 

Bv  Mr.  Burke.  j 

*  #  | 

Q.  Did  you  make  any  return  of  the  manner,  time  $.nd 

place  of  that  service?  A.  I  did.  j 

Q.  Is  that  return  shown  on  that  exhibit?  A.  Yes.! 

I 

Q.  At  what  place?  A.  At  the  Burlington  Hotel. 

Q.  No,  where  is  the  return  shown?  A.  On  the  revejrse 
side  of  the  subpoena. 

Q.  Is  that  a  signature  under  that  return?  A.  Yes. 

Q.  Whose  signature  is  that?  A.  It  is  my  signature. 
Q.  You  made  return  of  this  to  whom?  A.  To  Ihe 
Committee  on  Un-American  Activities. 

Q.  What  did  you  do  to  effect  service  at  the  time  you 
found  the  person  named  in  the  exhibit?  A.  When  Mr. 
Lustig  came  into  the  hotel,  he  had  a  room,  the  number 
of  which  I  cannot  remember  at  this  time,  but  I  served 
the  instrument  immediately  in  front  of  the  elevator 

273  shaft,  as  he  was  on  his  way  up  to  his  room. 

Q.  What  did  you  do  to  notify  that  person  of  the  con¬ 
tents  of  this  exhibit  22?  A.  Well,  when  I  approached 
him,  I  told  him  that  I  had  a  subpoena  calling  for  his 
appearance  before  the  Committee  on  Un-American  Activi¬ 
ties  on  the  next  day,  April  4,  1946. 

Q.  How  many  copies  of  this  instrument  did  you  havfe? 
A.  I  had  the  original  and  one  copy. 

Q.  What  did  you  do  with  the  original?  A.  I  gave  tie 
original  to  Mr.  Lustig  for  his  perusal  and  after  he  had 
read  the  original,  I  presented  him  with  a  pink  copy  of  the 
original  and  I  retained  the  original. 

Q.  Have  you  any  present  recollection  of  the  identify 
of  the  person  named  in  that  instrument?  A.  Yes. 
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Q.  Can  you  identify  him  at  this  time?  A.  I  don’t  see 
him  in  the  Court.  I’ll  have  to  stand  up. 

(The  witness  arose.) 

He  is  the  first,  second,  third  in  the  rear  row. 

Q.  From  this  bar  or  from  the  other  end?  A.  From 
this  end. 

Q.  Counting  from  the  left  or  right?  A.  From  the 
left. 

Q.  I  show  the  witness  exhibits  7  through  21. 

274  Have  these  exhibits  ever  been  in  your  possession? 
A.  Not  directly. 

Q.  Can  you  identify  these  exhibits?  A.  Yes. 

Q.  As  what?  A.  As  instruments  which  were  given 
to  me  by — not  to  me  directly,  but  to  another  investigator, 
George  McDavitt,  by  John  S.  Wood,  and  Ernie  Adamson, 
the  General  Counsel  of  the  Committee  of  Un-American 
Activities,  for  the  purpose  of  taking  the  instruments  to 
New  York  and  turning  them  over  to  the  United  States 
Marshal  for  service. 

MR.  BURKE :  Your  Honor,  I  offer  in  evidence  Exhibit 
No.  22. 

MR.  ROGGE :  I  suggest  that  I  have  an  opportunity  to 
cross-examine  as  to  the  documents  before  your  Honor  rules 
on  that. 

THE  COURT :  All  right,  sir. 

By  Mr.  Burke. 

Q.  With  respect  to  Exhibits  7  through  21,  do  you  know 
of  your  personal  knowledge  to  whom  Mr.  McDavitt  deliv¬ 
ered  these  exhibits  after  lie  received  them  from  the  Com¬ 
mittee?  A.  Yes.  A  Deputy  Marshal  by  the  name  of 
Petrinni;  I  don’t  recall  his  first  name,  who,  in  turn,  took 
the  documents  to  the  United  States  Marshal  for  the 
Southern  District  of  New  York,  James  Mulcahv. 

275  MR.  BURKE :  If  your  Honor  please,  this  witness 
is  to  be  utilized  later  for  other  testimony,  and  at  this 

time  we  do  not  desire  to  interrogate  him  on  any  other 
matters. 
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MR.  ROGGE:  I  have  some  cross-examination. 

THE  COURT:  All  right,  sir.  ! 

I 

Cross-Examination 

By  Mr.  Burke.  I 

*  | 

Q.  You  testified  that  somebody  took  these  and  delivered 
them  to  the  United  States  Marshal.  Do  you  have  personal 
knowledge  of  that?  A.  Yes. 

Q.  Were  you  there?  A.  Yes. 

Q.  You  were  there  when  they  were  delivered?  A.  That 
is  right. 

Q.  Now,  you  say  that  the  duplicate  to  22  was  pink;  is 
that  right?  A.  That  is  correct. 

Q.  And  the  duplicate  to  all  these  others  was  also  pink, 
wasn’t  it?  A.  Well,  to  the  best  of  my  recollection  they 
were  all  pink..  The  only  duplicates  that  I  have  eyer 
personally  given  to  anyone  was  a  pink  copy. 

Q.  Well,  your  answer  is,  to  the  best  of  your  re<j:ol- 
276  ection  they  were  all  pink?  A.  As  I  stated,  yesi. 

Q.  Now,  when  you  went  and  helped  hand  th^se 
to  the  United  States  Marshal — and  you  said  you  w^re 
personally  present,  weren’t  you?  A.  Yes. 

Q.  Well,  didn’t  you  notice  that  the  copies  that  w^re 
handed  over  were  all  pink?  A.  I  believe  I  said  that  I 
accompanied  another  investigator  who  turned  them  fijst 
over  to  Mr.  Petrinni  and  later  to  Mr.  Mulcahy.  I  did  riot 
examine  the  copies.  j 

Q.  Now,  just  let’s  get  this  straight:  Didn’t  I  under¬ 
stand  you  to  say  that  you  were  present  at  the  time  they 
were  handed  over  to  Mr.  Mulcahy?  A.  That  is  true.  ! 

Q.  And  you  were  also  present  at  the  time  they  wete 
handed  over  to  Mr.  Petrinni?  A.  That  is  true. 

Q.  You  were  present  on  both  occasions?  A.  That  is 
true.  j 

Q.  I  am  asking  you,  being  present  on  both  occasion^, 
didn’t  you  notice  that  the  duplicates  of  all  these  wefe 
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pink?  A.  No,  because  the  other  investigator  turned  the 
documents  over  to  the  two  United  States  Marshals;  that 
is,  the  Assistant  and  the  United  States  Marshal  himself. 

Q.  Well,  you  were  there  when  he  handed  them 

277  over?  A.  That  is  true. 

Q.  Well,  weren’t  you  looking  when  he  handed 
them  over?  A.  Well,  the  pink  copy  would  be  attached  on 
the  back  and  with  that  number  of  subpoenas,  I  wouldn’t 
be  able  to  say. 

Q.  You  saw  a  lot  of  pink  there,  didn’t  you?  A.  I  saw 
quite  a  few  pink  there,  probably,  to  the  best  of  my  recol¬ 
lection. 

Q.  Now,  you  described  yourself  as  what,  a  special  inves¬ 
tigator  of  the  House  Un-American  Committee;  is  that 
correct?  A.  No.  I  described  myself  as  an  investigator 
for  the  Committee  on  Un-American  Activities. 

Q.  All  right,  I  will  accept  that. 

And  you  have  been  such  since  when?  A.  Since  May, 
’45. 

Q:  Y"ou  were  such  when  these  documents  were  carried 
from  Washington  to  New  York;  is  that  right?  A.  That 
is  true. 

Q.  Now,  this  thing  says  “To  the  Sergeant-at-Arms  or 
his  special  messenger.”  A.  That  is  true. 

Q.  Were  you  the  Sergeant-at-arms  or  special  messen¬ 
ger?  A.  No. 

Q.  Were  you  the  Sergeant-at-arms?  A.  I  am  not  the 
Sergeant-at-arms. 

278  Q.  Or  his  special  messenger?  A.  I  will  have 
to  explain  that.  I  can’t  give  a  yes  or  no  answer. 

Q.  I  mean,  you  told  me  just  a  moment  ago  you  weren’t 
his  special  messenger. 

Now,  is  that  correct  or  not?  A.  If  your  question 
means  did  I  have  a  conversation  with  the  Sergeant-at-arms, 
I  did  not. 

Q.  I  am  asking  you — I  asked  you  two  very  plain  ques¬ 
tions,  and  I  thought  you  answered  them. 
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I  asked  you  first  whether  you  were  a  special  messenger 
of  the  Sergeant-at-arms,  and  you  said  no.  j 

And  then  I  said,  were  you  the  Sergeant-at-arms,  and  ^ou 
said  no.  A.  That  is  true. 

Q.  As  to  both  questions?  A.  As  to  both  questions. 

MR.  ROGGE :  That  is  all. 

THE  COURT:  Anything  further  of  this  witness,  gen¬ 
tlemen? 

MR.  MURRAY :  No,  your  Honor,  except  your  Hopor 
recalls  our  request  that  he  be  recalled  for  other  testimony. 

THE  COURT:  Yes,  I  understand  that. 

Step  down,  sir. 

(The  witness  left  the  stand.) 
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Proceedings 


THE  CLERK :  The  case  of  United  States  against 
Edward  K.  Barsky,  et  al.  j 

All  witnesses  who  have  not  previously  testified  will 
remain  outside  until  called. 

MR.  MURRAY:  Mr.  Marshal,  will  you  call  Mr.  Smitfc? 
Thereupon 


Howard  B.  Smith 

was  called  as  a  witness  for  and  on  behalf  of  the  United 
States  and,  having  been  previously  duly  sworn,  was  exanji- 
ined  and  testified  further  as  follows: 

I 

Direct  Examination 

\ 

By  Mr.  Murray :  | 

Q.  Mr.  Smith,  you  have  previously  been  on  the  stanjH 
as  a  witness?  A.  Yes,  sir. 

Q.  I  now  hand  you  a  number  of  typewritten  pages  witji 
a  yellow-covered  front  on  the  top  of  them  which  are  iiii 
an  envelope  and  have  been  marked  on  the  envelope  Gov!- 
ernment’s  Exhibit  6- A. 
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Do  you  identify  those  pages?  A.  I  identify  the  cover 
all  right.  It  has  my  writing  on  it,  the  word  “Original”. 

Q.  Will  you  look  through  that  exhibit  as  much 

287  as  you  need  to  and  state  whether  you  are  able  to 
identify  the  entire  exhibit. 

(The  witness  leafed  through  the  exhibit.) 

A.  Yes,  sir.  That  is  the  work  that  I  turned  out. 

Q.  Are  those  typewritten  pages  transcripts  of  proceed¬ 
ings  which  you,  yourself,  took?  A.  Yes,  sir. 

Q.  Will  you  explain  the  method  by  which  the  proceed¬ 
ings  got  to  that  form?  A.  I  dictated  the  notes  from  my 
Stenotype  notes  into  a  Dictaphone  and  they  were  tran¬ 
scribed  by  a  typist,  and  then  I  read  them  over  afterwards. 

Q.  Now,  what  typist  typed  them;  that  is,  was  it  a  typist 
under  your  employ  or  outside?  A.  Oh,  yes. 

Q.  In  your  office?  A.  Yes.  Miss  Bourne. 

Q.  Did  you  give  the  name?  A.  Miss  Bourne, 
B-o-u-r-n-e. 

Q.  How  soon  after  you  had  taken  these  proceedings 
on  April  4, 1946,  Mr.  Smith,  was  it  that  you  read  from  your 
notes  into  the  Dictaphone  record?  A.  Oh,  it  was  the 
same  day,  sometime  in  the  evening,  probably  6  or  7  o’clock. 

Q.  And  when  did  you,  to  the  best  of  your  present 

288  recollection;  when  thereafter;  how  long  thereafter 
was  it  that  you  read  the  typewritten  pages  that  are  now 
before  you?  A.  Well,  that  is  what  I  say.  I  read  them 
as  they  came  out  of  the  typewriter.  The  typist  always 
takes  a  little  longer  to  write  than  it  does  for  me  to  dictate, 
but  when  I  get  through  dictating,  I  generally  start  reading 
the  transcript,  and  that  will  be,  usually,  a  few  hours  after 
I  have  started  to  dictate,  maybe  three  or  four  hours.  As  I 
say,  I  probably  usually  start  to  read  these  things  about  6 
o’clock  in  the  afternoon,  5  o’clock,  maybe,  or  7  o’clock, 
somewhere  along  there,  the  same  day. 

Q.  Can  you  state  whether  that  typewriting  had  been 
completed  and  had  been  read  by  you  before  the  following 
morning,  April  5?  A.  I  can’t  remember  that. 
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Q.  Well,  give  your  best  estimate  as  to  how  long  after¬ 
wards  it  was  when  the  transcript  was  finally  completed 
and  read  and  compared  by  you?  A.  Well,  it  certainly 
would  not  have  been  later  than  noon  the  next  davj  It 
probably  was  that  same  night.  I  try  to  finish  those  thjings 
up  the  same  night,  if  they  don’t  run,  oh,  past,  say],  11 
o’clock.  I  frequently  work  until  11  o’clock  the  same  night. 

Q.  Mr.  Smith,  yesterday  you  identified  printed  pages 
in  Government’s  Exhibit  number  6  up  to  page!  50. 

289  A.  Yes. 

Q.  Will  you  state  whether  the  first  part  of  (gov¬ 
ernment’s  Exhibit  6-A  has  any  reference  to  these  pagjss  1 
to  50?  A.  Well,  that  is  the  printed  record  of  this  type¬ 
written  record.  ! 

Q.  Now,  what  is  the  latter  half,  the  under  half  of  (gov¬ 
ernment’s  6-A,  which  is  before  you?  A.  Well,  the  latter 
half  here  is  the  typewritten  notes  of  that  print  therei  I 
recognize  it. 

Q.  Will  you  indicate  on  the  printed  document,  Govern¬ 
ment’s  6,  what  pages  in  that  printed  document  are  the 
pages  -which  constitute  the  lower  half  of  Government ’s  Q-A, 
which  is  before  you?  A.  6-A.  Well,  beginning  at  page 
50,  the  words  “After  Recess”,  and  then  my  typewritten 
notes,  page  11  and  12  begins  the  after  recess. 

Q.  Will  you  identify  the  pages  on  the  printed  docu¬ 
ment,  Government’s  6,  and  on  the  typewritten  papers, 
Government’s  6-A,  as  to  the  last  page  of  both?  A.  Well, 
I’ll  look  at  the  last  page  and  see  if  it  reads  the  same. 

(The  witness  referred  to  the  exhibit.) 

Yes,  this  is  the  same  thing  here. 

Q.  Will  you  give  the  page  numbers,  the  last  p^ge 

290  number  of  the  printed?  A.  12 — No,  105  of  the 
print  corresponds  to  1232  and  1233  of  the  typewrit¬ 
ten  notes.  It  is  the  same  thing. 

Q.  Is  it  your  testimony,  then,  Mr.  Smith,  that  you  tdok 
the  entire  proceedings  represented  by  Government’s  Ex- 
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hibit  6-A  and  caused  them  to  be  transcribed  and  compared 
them  with  your  Stenotype  notes?  A.  Yes,  sir. 

Q.  And  did  you  find  them  to  be  accurate?  A.  Yes,  I 
did. 

Q.  Now,  what  is  that  manuscript  6-A  in  front  of  you? 

1  withdraw  that  question. 

You  testified  yesterday  about  delivering  certain  type¬ 
written  papers  to  the  Committee  on  Un-American  Activities 
shortly  after  April  4,  1946.  I  will  ask  you  whether  Gov¬ 
ernment’s  Exhibit  6-A  are  those  papers.  A.  That  is  this 
one.  I  don’t  see  “6-A”  on  it. 

Q.  No,  that  6-A,  I  am  doing  that  for  the  record.  A.  Oh, 
yes. 

Q.  What  is  in  your  hand  there  is  what  we  call  6-A.  It 
is  indicated  on  this  envelope  in  my  hand  here.  A.  Yes, 
I  delivered  6-xV  to  the  Committee,  either  the  following, 
probably  the  following  day,  either  April  5  or  April  6, 
probably  April  5. 

Q.  Now,  was  that  for  the  purpose  of  its  being 
291  printed,  as  you  understood  it?  A.  Well — 

MR.  ROGGE :  If  the  Court  please,  w'hat  his 
understanding  is  is  not  material. 

THE  COURT:  Do  you  know',  sir? 

THE  WITNESS :  I  don’t  know. 

THE  COURT :  All  right,  sir. 

By  Mr.  Murray: 

Q.  Mr.  Smith,  let  me  direct  your  attention  to  numerous 
pencil  marks  throughout  these  pages,  Government’s  Ex¬ 
hibit  6-A.  Was  the  exhibit  in  that  condition  w'hen  you  left 
it  with  the  Committee,  or  otherwise?  A.  No,  it  was  not. 

Q.  Do  you  recognize  those  marks  as  significant? 

MR.  ROGGE :  Well  now,  just  a  minute.  Whether  he 
recognizes  the  marks  as  significant,  that  is  not  for  this 
witness  to  pass  on. 

THE  COURT:  Do  you  know'  what  they  are? 

THE  WITNESS :  Yes,  your  Honor.  I  know'  w'hat  they 
are. 
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MR.  MURRAY :  I  propose  now  to  ask  him  what  they 
are,  if  the  Court  please.  i 

THE  COURT :  All  right,  if  he  knows.  . 

By  Mr.  Murray: 

Q.  What  are  they,  Mr.  Smith?  A.  They  are  m^irks 
made  by  the  people  down  at  the  Government  print 

292  shop  who  print  these  records.  I  have  been  seeing 
them  for  30  vears. 

Q.  Are  you  able  to  say,  in  view  of  what  you  have  testi¬ 
fied  up  to  this  point,  Mr.  Smith,  whether  Government’s 
Exhibit  6  is  a  correct  transcript  of  the  proceedings,  on 
April  4,  1946,  before  the  Committee  on  Un-American  Ac¬ 
tivities?  A.  Well,  I  have  not  compared  every  word;  in 
it,  but  from  all  that  I  have  seen  of  it,  1  should  sav  that  it 
is  accurate.  I  know  the  last  pages  there  are  perfectly 
correct,  and  the  front  part  of  it.  What  I  have  looked  ai  is 
all  right.  | 

Q.  And  you  are  certain,  are  you  not,  that  the  manu¬ 
script  which  you  left  with  the  Committee  is  an  accurate 
transcript  of  the  proceedings?  A.  Oh,  yes.  | 

MR.  MURRAY:  That  is  all. 

MR.  ROGGE:  May  I  see  those? 

(The  exhibits  were  handed  to  Mr.  Rogge.) 

Cross-Examination 

\ 

By  Mr.  Rogge:  I 

Q.  Again  I  take  it,  Mr.  Smith,  that  your  Stenotype 
notes  of  this  entire  document,  which  has  been  marked  $s 
Government’s  6-A,  have  been  destroyed;  is  that  right? 
A.  Yes,  sir. 

Q.  And  that,  occurred  at  the  same  time  as  the  destruc¬ 
tion  of  the  other  Stenotype  notes  which  you  testified  yes¬ 
terday  was  somewhere  around  the  middle  of  Aprjl 

293  or  the  first  of  May?  A.  I  suppose  so,  yes.  There 
was  a  big  bundle  of  them  there  that  I  had  to  get  rid 


of. 
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Q.  Now,  again,  you  didn’t— when  you  were  comparing, 
you  didn’t  take  6- A,  this  document  here,  page  by  page  and 
compare  it  with  your  Stenotype  notes?  A.  Nope.  I  read 
every  page. 

Q.  You  read  through  it,  going  on  your  general  recol¬ 
lection,  and  if  you  came  to  something  that  looked  like  an 
obvious  error,  then  you  would  refer  to  your  Stentoype 
notes?  A.  Correct. 

Q.  About  how  many  times  in  this  bunch  of  pages  here 
did  you  refer  back  to  your  Stenotype  notes?  A.  Well,  I 
can’t  remember  that.  I  don’t  know. 

Q.  Two  or  three  times?  A.  Probably,  maybe  more 
than  that,  such  a  big  bunch  as  that. 

Q.  Half  a  dozen  times?  A.  It  might  have  been  a  half 
a  dozen  times.  I  should  say  that  is  a  good  estimate. 

Q.  And  again,  as  to  all  these  pages,  you  told  the  pro¬ 
cedure  you  testified  to  yesterday;  you  dictated  it  into  a 
Dictaphone  and  the  girl  typed  it,  and  then  the  typewritten 
pages  you  compared  with  the  Stenotype,  as  you  said, 
referring  to  the  Stenotype  in  about  a  half-dozen 
294  different  instances?  A.  Yes. 

Q.  And  again  you  did  not  compare  any  of  the 
printed  pages,  which  are  Government’s  Exhibit  6  for  iden¬ 
tification,  with  your  Stenotype  notes?  A.  No. 

Q.  As  a  matter  of  fact,  you  have  not  read  all  of  Gov¬ 
ernment’s  number  6?  A.  No,  I  have  not. 

MR.  ROGGE :  That  is  all,  if  the  Court  please. 

MR.  MURRAY :  Just  a  few  more  questions. 

Redirect  Examination 
By  Mr.  Murray: 

Q.  Mr.  Smith,  when  you  destroyed  these  notes  that 
you  speak  of,  were  they  the  only  notes  you  destroyed? 
A.  Oh,  no.  I  had  a  bushel  of  notes  there,  I  suppose; 
office  space  rather  scarce,  and  I  had  to  make  way  for  the 
new. 


Q.  Can  you  indicate  how  large  the  total  of  the  buhjv  of 
the  notes  you  destroyed  on  that  occasion  was?  A.  Oh, 
I  remember  it  filled  the  waste  basket,  a  good-sized  waste 
basket. 

Q.  Are  those  those  little  Stenograph  slips  like  the  one 
Mr.  Fry  has  in  front  of  him?  A.  Exactly  the  s^me 
thing. 

295  Q.  I  don’t  know  whether  you  testified  about 
whether  you  took  the  proceedings  in  court,  jMr. 

Smith.  Have  you  taken  proceedings  in  court?  A.j  I 
spent  ten  years  in  this  courthouse,  many  hours  in  this 
courtroom,  taking  notes. 

Q.  In  the  comparing  of  the  final  form,  usual  typewrit¬ 
ten  form  of  the  proceedings  in  the  court  and  in  the  Cjon- 
gressional  proceedings  also,  have  you  followed  the  s^me 
or  a  different  method  of  verifying  the  accuracy  of  the  final 
report  as  you  followed  in  this  instance?  A.  Same  method 
in  both  cases. 

Q.  And  how  long  have  you  been,  again,  have  you  beet  a 
reporter?  A.  About  34  years.  | 

MR.  MURRAY :  That  is  all,  thank  you. 

MR.  ROGGE :  I  have  some  further  recross,  but  I  woijild 
like  now  to  have  all  the  documents  that  you  identified  with 
this  witness  yesterday. 

(The  exhibits  were  handed  to  Mr.  Rogge.)  | 

Recross-Examination  j 

i 

By  Mr.  Rogge: 

Q.  As  a  matter  of  fact,  Mr.  Smith,  the  Stenotype  notes 
for  this  batch  of  material  alone  would  just  about  fill  a 
waste  basket,  wouldn’t  it?  A.  No,  not  my  waste 
basket. 

296  Q.  How  large  is  your  waste  basket?  A.  Well, 

it’s  about  that  high  (indicating).  , 

Q.  Stenotype  notes,  as  I  understand  it — and  these  ajre 
Stenotype  notes  that  the  reporter  is  taking  here?  A.  Yds. 
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Q.  Stenotype  notes  for  all  this  batch  of  material  would 
just  about  fill  an  ordinary  waste  basket,  wouldn’t  they? 
A.  No,  they  would  not.  The  Stenotype  notes  for  April 
4  would  be  about  the  size  of  that  package  on  the  desk 
there. 

Q.  It  would  be  a  little  bit  larger  than  that?  A.  Maybe 
a  little  bit,  but  I  write  a  little  closer  than  many  do. 

Q.  Do  you  recall  as  to  Government’s  number  5,  you 
could  not  identify  the  date  except  by  reference  to  a  larger 
volume.  You  recall  that,  don’t  you?  A.  I  remember 
there  was  one  such. 

Q.  Look  at  Government’s  number  5.  Don’t  you  recall 
that  you  could  not  figure  out  the  date  on  that  except  by 
referring  to  the  date  of  a  much  larger  volume  of  transcript? 
Don’t  you  recall  that?  A.  Yes,  with  which  this  was  tied 
together. 

Q.  That  is  right.  And  that  transcript  also  resulted 
from  your  Stenotype  notes,  didn’t  it?  A.  Oh,  yes. 
297  Q.  And  when  you  add  those — In  other  words, 
when  you  take,  all  together,  your  Stenotype  notes 
relating  to  the  Joint  Anti-Fascist  Refugee  Committee,  you 
would  just  about  fill  your  waste  basket,  wouldn’t  you? 
A.  No;  not  near.  A  hundred  pages  would  not  be  quite  as 
big  as  that  bundle  there. 

Q.  Well,  there  are  quite  a  few  more  than  a  hundred 
pages  here.  A.  Yes,  yes. 

MR.  ROGGE:  May  I  have  the  volume  out  of  which 
Government’s  Exhibit  number  5, was  extracted? 

(The  document  was  handed  to  Mr.  Rogge.) 

By  Mr.  Rogge: 

Q.  As  a  matter  of  fact,  when  you  add  all  this  up,  you 
have  around  two  or  three  hundred  pages  there,  don’t  you? 

A.  I  should  say  there  was  close  to  300,  yes. 

THE  COURT:  You  indicated  on  this  desk,  sir,  that 
that  would  represent  a  day’s  testimony? 

THE  WITNESS:  That  would  represent  about  a  hun- 
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dred  pages,  yes.  That  would  be  about  three  hours  j  of 
testimony. 

MR.  ROGGE :  That  is  all. 

MR.  MURRAY :  That  is  all,  Mr.  Smith. 

(The  witness  left  the  stand.) 

MR.  MURRAY:  Call  Mr.  McDavitt. 

29S  Thereupon 

George  V.  McDavitt 

was  called  as  a  witness  for  and  on  behalf  of  the  United 
States  and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows :  | 

| 

Direct  Examination 
By  Mr.  Murray: 

Q.  State  your  full  name,  sir.  A.  George  V.  McDavitt. 
MR.  MURRAY :  Mr.  Clerk,  will  you  mark  this  the  nejst 
exhibit,  please  ?  j 

THE  CLERK:  Government’s  number  23. 

MR.  MURRAY :  And  there  is  a  paper  under  it.  Will 
you  mark  it  23-A,  please?  j 

(The  documents  referred  to  were  marked  Governments 
Exhibits  23  and  23-A  for  identification.) 

By  Mr.  Murray : 

Mr.  McDavitt,  your  full  name  is  George  V.  McDavitjt, 
M-c  capital  D-a-v-i-t-t?  A.  Yes,  sir. 

Q.  What  is  your  home  address,  please,  sir?  A.  Lang¬ 
ley,  Virginia. 

Q.  In  the  earlymost  of  the  year  1946,  were  you  an  inves¬ 
tigator  for  the  Un-American  Activities  Committee?  A.  If 
was. 

299  Q.  The  Committee  on  Un-American  Activitie^ 
of  the  House  of  Representatives?  A.  Yes. 

Q.  What  was  the  period  of  your  service  as  such  inves}- 
tigator?  A.  I  believe  it  started  in  probably  May  23, 1945^ 
and  terminated  January  31, 1947. 
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Q.  I  show  you  a  paper  which  has  been  marked  Govern¬ 
ment’s  Exhibit  23  and  ask  you  whether  you  are  able  to 
identify  it.  A.  This  was  served  by  me  to  Mr.  Edward 
K.  Barksy,  Chairman  of  the  Joint  Anti-Fascist  Refugee 
Committee,  on  January  28,  1946,  approximately  at  1:00 
p.  m.,  at  his  office,  which,  I  believe,  is  located  at  54  East 
61st  Street. 

Q.  Do  you  see  Dr.  Barsky  in  the  courtroom,  Mr.  Mc- 
Davitt? 

(The  witness  stood  up  and  looked  about.) 

A.  Yes.  He  is  sitting  right  behind  Mrs.  Weinstein  and 
Mr.  Gleason. 

MR.  MURRAY :  May  the  record  show  that  the  witness 
has  identified  the  defendant  Barsky. 

THE  COURT :  Yes,  sir. 

Bv  Mr.  Murrav: 

Q.  Mr.  McDavitt,  under  whose  direction  did  you 
300  serve  that  paper?  A.  The  Chairman  and  the  Chief 
Counsel. 

Q.  Of  the  Committee  on  Un-American  Activities?  A. 
Yes,  the  Committee  on  Un-American  Activities. 

Q.  Will  you  look  at  the  paper  attached  to  Government’s 
Exhibit  23,  which  has  been  marked  Government’s  23-A, 
and  state  whether  you  identify  that  and,  if  so,  what  it  is? 
Not  its  contents,  but  what  it  is.  A.  It  was  attached  to 
the  first  copy. 

Q.  Now,  by  what  manner  did  you  serve  this  paper  on 
Dr.  Barsky?  A.  I  entered  his  office  and  remained  there 
for  some  time,  as  I  was  informed  by  the  nurse  that  he 
was  to  be  back  shortly. 

Q.  Pardon  me,  I  didn’t  mean  to  go  into  the  details  of 
how  you  came  about  it.  A.  Oh,  I  see. 

Q.  But  when  you  finally  got  to  Dr.  Barsky,  how  did  you 
serve  him?  By  what  mechanical  means?  A.  I  served 
him  directly  in  a  room  located  just  to  the  rear  of  his  office. 

Q.  Did  you  give  him  anything?  A.  Yes. 

Q.  What  ?  A.  I  gave  him  the  papers. 
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Q.  And  do  you  recall  whether  you  had  one  or 

301  more  copies  of  this  Government’s  Exhibit  23 i  A. 

There  were  two.  | 

Q.  And  what  was  done  with  the  tw’O  ?  A.  One  was 
to  be  left  with  Dr.  Barsky  and  one  ■was  brought  back  by  me 
for  the  record.  1 

i 

Q.  Do  you  identify  on  Government’s  Exhibit  231  the 
return  on  the  bottom?  A.  Yes,  sir,  that  is  my  return. 

Q.  That  is  your  signature,  George  V.  McDavitt?  A. 
That  is  right.  j 

THE  COURT:  Did  I  understand  you  to  say  one  was 
to  be  left  or  one  was  left?  j 

THE  WITNESS :  One  was  left. 

MR.  MURRAY:  Mark  this  Government’s  Exhibit,  24 
for  identification,  please.  1 

(The  document  referred  to  -was  marked  Government’s 
Exhibit  24  for  identification.) 

By  Mr.  Murray: 

Q.  Mr.  McDavitt,  I  now  show  you  a  paper  which  has 
been  marked  Government’s  Exhibit  24.  Do  you  identify 
that?  Say  yes  or  no.  A.  Yes.  I 

Q.  Will  you  state  what,  if  anything,  you  did  with  that 
paper  ?  A.  I  served  this  paper  at  the  headquarters 

302  of  the  Joint  Anti-Fascist  Refugee  Committee,  192 
Lexington  Avenue,  New  York  City,  on  Helen  ft. 

Bryan,  who  I  knew  to  be  the  Executive  Secretary  of  the 
Committee.  I  served  that  on  March  29,  1946,  at  approxi¬ 
mately  11 :37  a.  m. 

THE  COURT:  Eleven  what,  sir? 

THE  WITNESS:  11:37  a.m. 

By  Mr.  Murray: 

Q.  By  what  means  was  service  made?  That  is,  how 
did  you  serve  her?  A.  Well,  I  had  the  original  and  a 
duplicate,  and  what  I  did  was  to  permit  her  to  read  thk 
original,  and  then  I  took  the  original  back  and  gave  her 
the  duplicate,  telling  her  that  the  original  had  to  be  re!* 
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turned,  but  the  duplicate  was  an  exact  copy,  and  I  read  the 
thing  over  with  her  to  show  that  it  was  a  copy. 

Q.  Now,  did  you  make  a  return,  as  the  server  of  that 
paper,  on  it?  A.  I  did. 

Q.  On  what  part  of  it?  A.  It  would  be  contained  on 
the  front  part. 

Q.  Do  you  mean  the  part  I  am  now  pointing  to? 
A.  That  is  right. 

Q.  That  is  the  part  on  the  other  side  from  that  which 
has  most  of  the  writing  on  it?  A.  That  is  right. 

303  Q.  And  you  identify  your  signature  on  that 
return?  A.  Yes,  I  do. 

Q.  I  now  hand  you,  Mr.  McDavitt,  Government’s  Ex¬ 
hibits  7  to  21,  inclusive,  Government’s  Exhibit  22,  and 
Government’s  Exhibit  24;  in  other  words,  7  to  22,  inclusive 
and  24. 

Will  you  please  glance  through  them  as  much  as  you  need 
to  in  order  to  answer  this  question:  where  and  when 
you  first  saw  them.  A.  I  first  saw  them  being  prepared 
in  the  Committee  rooms  of  the  House  Committee  on  Un- 
American  Activities  the  day  preceding  the  day  that  I 
served  them. 

Q.  What  did  you  do  with  reference  to  these  papers? 
A.  After  having  received  custody  of  these  papers,  I 
proceeded  to  New  York  City  in  the  company  of  Louis 
Russell  and  there  contacted  Deputy  Marshal  Petrinni  and 
Deputy  United  States  Marshal  James  Mulcahy  of  the 
Southern  District  of  New  York  and  there  arranged  with 
them  to  distribute  the  majority  of  the  papers.  I  retained 
the  one  to  be  served  on  the  Joint  Anti-Fascist  Refugee 
Committee,  and  that  is  the  only  one  I  served  at  that  time 
myself. 

Q.  Were  those  things  discussed  between  you  and  any 
representative  of  the  Committee  before  you  did  that? 
A.  Yes. 

304  Q.  With  whom  did  you  discuss  it?  A.  It  was 
discussed  with  the  Chief  Counsel,  Ernie  Adamson, 
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and  with  the  Chairman  of  the  Committee,  John  S.  Wood. 

Q.  I  believe  yon  used  the  word  “Deputy”  in  froni  of 
Mr.  Mulcahy’s  name.  A.  That  was  an  error.  He  is  the 
United  States  Marshal. 

Q.  He  was  at  that  time  the  United  States  Marshal? 
A.  Yes,  sir. 

Q.  And  was  it  he  that  you  requested  to  distribute  thjese 
for  service  by  his  deputies?  A.  Yes,  sir. 

Q.  When  you  served  Dr.  Barsky  with  the  document, 
which  has  been  marked  Government’s  Exhibit  23,  will  ^ou 
state  whether  any  incident  occurred  with  reference  to  tjaat 
service,  or,  that  is,  whether  any  action  was  taken  by  him 
in  your  presence?  A.  Well,  the  only  thing  was,  j;he 
subpoena,  I  served  it  on  the  28th.  I  believe  it  was  return¬ 
able  January  30,  and  because  of  the  short  period  of  tiine 
and  due  to  the  professional  associations  of  the  Doctor1,  I 
thought  it  might  be  advisable  if  he  could  get  away —  j 

Q.  Don’t  go  into  those  details.  Just  tell  us  what  ihe 
did,  if  anything.  A.  Well,  I  asked  him  if  he 
305  wanted  an  extension  of  time,  and  I  thought  probably 
it  could  be  arranged,  if  we  could  contact  Washington 
by  telephone.  I  think  we  attempted  at  that  time  to  contact 
Washington.  I  don’t  remember  whether  we  did,  but  sub¬ 
sequently  Washington  was  contacted  and  the  date  w^s 
changed,  that  is,  the  return  date. 

THE  COURT:  The  date  was  what? 

THE  WITNESS:  The  return  date  was  changed. 

By  Mr.  Murray:  j 

Q.  I  am  not  sure  that  you  have  stated  this.  I  will  ask 
it;  it  may  be  repetitious,  Mr.  McDavitt.  Will  you  state 
who  authorized  you  to  serve  the  subpoena  you  did  and 
to  request  the  Marshal  to  serve  those  that  he  did  in  Nejw 
York?  Who  was  it  that  authorized  that?  A.  Author¬ 
ized?  We  had  authorization  from  the  Chairman  and  al^o 
by  Counsel. 

MR.  MURRAY:  That  is  all. 
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If  the  Court  please,  we  request  now  leave  to  recall  this 
witness  for  a  different  kind  of  testimony  at  a  later  point. 
THE  COURT:  Very  well,  sir. 

Cross-Examination 
By  Mr.  Rogge: 

Q.  Mr.  McDavitt,  as  a  matter  of  fact,  it  was  Dr.  Barsky 
who  suggested  that  the  time  between  the  28th  and  the 
30th  was  too  short  because  of  his  professional 

306  engagements.  He  was  the  one  who  requested  the 
time,  you  didn’t  suggest  it?  A.  No,  I  suggested  it 

due  to  the  fact  that  it  is  a  technique  I  use  to  make  the 
thing  identifiable  beyond  reproach. 

Q.  When  did  you  get  this  document,  Government’s 
Exhibit  23?  A.  I  believe  it  was  the  preceding  day. 

Q.  In  other  words,  you  got  it  on  the  27th  and  you 
served  it  on  the  28th  for  his  appearance  on  the  30th;  is 
that  correct?  A.  It  was  after  closing  hours  of  the  27th, 
and  I  believe  that  was  one  of  the  reasons  it  was  on  that 
type  of  paper. 

Q.  You  got  it  late  on  the  27th,  served  it  on  the  28th, 
requiring  his  appearance  on  the  30th;  isn’t  that  correct? 
A.  To  the  best  of  my  recollection,  that  is  true. 

Q.  Now,  let  us  refer  again,  for  a  moment,  to  Govern¬ 
ment’s  Exhibits  7  through  22  and  Government’s  Exhibit 
24  for  identification.  You  recall  those,  don’t  you?  A. 
Yes. 

Q.  And  you  are  the  one  who  carried  those  up  to  New 
York;  is  that  correct?  A.  That  is  correct. 

307  Q.  What  color  were  the  duplicates  here?  A.  In 
this  particular  instance? 

Q.  That  is  right.  A.  Of  those  specific  cases,  I  do  not 
recall  the  various  colors,  and  the  reason  for  that  is  this, 
that  very  often  we  would  have — 

Q.  I  am  not  interested  in  your  reason  for  it.  Isn’t  it 
a  fact  that  the  duplicates  of  these  were  pink?  A.  In 
most  instances  they  were  pink,  but  in  some  cases  they 
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were  not,  and  in  this  particular  instance  I  could  not  recall 
whether  they  were  all  pink  or  all  white. 

Q.  This  says,  “To  the  Sergeant  at  Arms”.  Did  tou 
notice  that?  A.  Yes. 

Q.  You  were  not  the  Sergeant  at  Arms?  A.  Prioij  to 
leaving — 

Q.  Just  answer  my  question,  please,  sir.  A.  No. 

Q.  .You  were  not  the  Sergeant  at  Arms?  A.  No. 

Q.  This  also  says,  “or  to  his  special  messengerls”. 
Tell  me  yes  or  no,  were  you  his  special  messenger?  A.  I 
contacted  the  Sergeant  at  Arms — 

Q.  Please  tell  me,  were  you  his  special  messenger  ?| 

MR.  MURRAY :  Just  a  moment,  if  your  Honor  please. 

THE  COURT:  If  you  can  answer  it,  without 
308  explaining  it,  you  may. 

THE  WITNESS:  An  explanation  is  necessajry, 
if  your  Honor  please. 

THE  COURT :  All  right,  sir. 

THE  WITNESS :  Before  leaving  with  the  subpoenab — 

MR.  ROGGE:  Would  it  be  too  much  to  ask  him  to 
answer  his  question  first  and  give  the  explanation  after¬ 
wards  ? 

THE  COURT :  If  vou  can  answer  it,  ves. 

By  Mr.  Rogge: 

Q.  Can’t  you  answer  yes  or  no  to  whether  you  wqre 
the  Sergeant  at  Arms  or  his  special  messenger?  A.  jit 
is  rather  difficult. 

THE  COURT:  If  you  can  answer  it,  answer  it,  and  if 
you  can’t,  say  so. 

THE  WITNESS:  I  really  can’t  answer  it  without 
stating  that. 

By  Mr.  Rogge : 

Q.  You  can’t  answer  yes  or  no  whether  you  were  the 
Sergeant  at  Arms  or  special  messenger;  is  that  correqt? 
A.  Without  explanation. 

THE  COURT:  Do  you  want  the  explanation,  JMr. 
Rogge? 
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MR.  ROGGE:  He  has  not  answered  the  question  yet, 
Judge.  He  refuses  to  answer  the  question,  so  we  will 
leave  it  there. 

THE  COURT :  No,  that  is  not  correct.  He  says 

309  he  can’t  answer  it  yes  or  no.  Do  you  want  it 
explained? 

MR.  ROGGE:  No,  I  don’t  think  so. 

THE  COURT :  Very  well. 

MR.  ROGGE:  I  do  have  another  question,  if  your 
Honor  please. 

TIIE  COURT:  Yes,  sir. 

MR.  ROGGE :  May  I  have  this  document  marked  De¬ 
fendants’  Exhibit  number  1  for  identification,  please? 

(Document  referred  to  was  marked  Defendant’s  Exhibit 
number  1  for  identification.) 

By  Mr.  Rogge: 

Q.  Mr.  McDavitt,  look  at  Defendants’  Exhibit  1  for 
identification  and,  looking  at  that,  can  you  now  tell  me 
whether  the  duplicates  of  Government’s  Exhibits  7  to  22, 
and  Government’s  Exhibit  24,  were  pink  in  color?  A. 
The  only  one  I  could  identify  as  being  pink  is  this  one 
here  (indicating). 

Q.  Then  you  think  you  may  have  had  pink  duplicates 
for  Government’s  Exhibit  24?  A.  It  could  have  been. 

Q.  And  some  different  colored  duplicates  for  Govern¬ 
ment’s  Exhibits  7  to  22?  A.  I  can  not  recall  because  I 
paid  practically  no  attention  to  that  particular  feature. 

Q-  In  other  words,  your  testimony  is  that  you  do 

310  not  recall  the  color  of  the  duplicates  of  Government’s 
Exhibits  7  through  22;  is  that  right?  A.  No;  that 

is  right. 

MR.  ROGGE:  That  is  all,  if  your  Honor  please. 

Redirect  Examination 
By  Mr.  Murray: 

Q.  Mr.  McDavitt,  in  reference  to  Mr.  Rogge’s  question 
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whether  you  were  a  special  messenger  of  the  Sergeaijt  at 
Arms,  I  will  ask  you  whether  you  contacted  the  Sergjeant 
at  Arms  before  going  to  New  York  with  Exhibit  7,1  and 
from  there  on,  according  to  the  testimony.  A.  X  did. 

Q.  Did  you  obtain  his  permission  to  do  what  you  did 
in  reference — 

MR.  ROGGE:  Just  a  minute,  Judge,  “to  do  what  he 
did”.  I  don’t  know  what  he  did. 

MR.  MURRAY :  He  has  already  testified  what  he  did- 

THE  COURT :  I  am  assuming  you  obtained  permission 
to  take  these  papers  to  New  York  for  the  service  thereof. 

THE  WITNESS :  I  asked  if  it  was  necessary  to  obtain 
permission  from  him  for  the  particular  service,  and  he 
said  under  the  law  which  the  Committee  operates,  “you 
have  that  authority.” 

MR.  MURRAY :  That  is  all,  thank  you. 

MR.  ROGGE:  One  more  question. 

311  Recross-Examination 

By  Mr.  Rogge : 

Q.  Mr.  McDavitt,  did  you  designate  the  United  States 
Marshal  or  any  of  his  deputies  as  special  messengers!  of 
the  Sergeant  at  Arms?  Did  you  deputize  them?  J]ust 
answer  that, —  A.  I  had  no  authority — 

Q.  Just  answer  that  yes  or  no.  A.  No. 

Q.  You  had  no  authority  to  do  that?  A.  That  is,  as 
an  employee  of  the  Sergeant  at  Arms. 

THE  COURT:  Nothing  further,  Gentlemen? 

MR.  MURRAY :  No,  your  Honor. 

THE  COURT :  You  may  step  down. 

(The  witness  left  the  stand.) 

MR.  MURRAY:  Mr.  Carrington. 

Thereupon  j 

John  Wesley  Carrington  I 

was  called  as  a  witness  for  and  on  behalf  of  the  Unitbd 
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States  and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Murray: 

Q.  State  your  full  name,  sir.  A.  John  Wesley  Car¬ 
rington. 

312  MR.  MURRAY :  Mr.  Clerk,  will  you  please  mark 
this  Government’s  6-A  on  the  top? 

We  have  already  marked  the  envelope  which  we  kept  it 
in. 

(The  document  referred  to  was  marked  Government’s 
6-A  for  identification.) 

By  Mr.  Murray: 

Q.  Mr.  Carrington,  what  is  your  position?  A.  At  that 
time  I  was  clerk — 

Q.  Xo,  what  is  your  present  position?  A.  My  present 
position  is  Minority  Clerk  to  the  Un-American  Activities 
Committee. 

Q.  During  the  latter  part  of  the  year  1945  and  the  first 
four  or  five  months  of  the  year  1946,  what  was  your 
position?  A.  I  was  clerk  to  the  Un-American  Activities 
Committee. 

Q.  Of  the  what  ?  A.  Of  the  House  of  Representatives. 

Q.  I  show  you,  Mr.  Carrington,  an  exhibit  which  has 
been  marked  Government’s  6-A.  Will  you  state  whether 
you  recognize  it.  A.  Yes,  sir,  I  do. 

Q.  When  did  you  first  see  that  exhibit,  approximately? 
A.  Approximately,  it  was  April,  1946. 

Q.  And  did  you  do  anything  with  reference  to  it? 

313  Yes,  sir. 

Q.  What?  A.  I  checked  this  copy  and  turned 
it  over  to  the  printer. 

Q.  What  printer  do  you  refer  to?  A.  The  Govern¬ 
ment  Printer. 

Q.  Thereafter,  did  you  receive  back  a  page  proof,  or 
so-called,  of  printing  matter?  A.  I  did,  yes,  sir. 
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Q.  What  did  yon  do  with  reference  to  that  page  proof? 
A.  I  checked  the  page  proof;  read  the  copy  as  against 
this.  I 

Q.  As  against  that  exhibit?  A.  Yes. 

Q.  Thereafter,  did  you  cause  that  corrected  page  pr^of 
to  go  back  to  the  printer?  A.  Yes,  sir. 

Q.  I  will  ask  you  whether  you  identify  the  printed 
document  which  I  now  show  you,  which  is  Government's  6. 
A.  Yes,  sir. 

Q.  What  is  Government’s  6,  if  you  know,  in  relation 
to  Government’s  6-A?  A.  Well,  this  is  the  printed  cdpy 
of  it.  .  | 

Q.  Are  you  able  to  state  whether  it  is  a  correct 

314  printed  copy  of  6-A?  A.  Yes,  sir,  so  far  as  I  hm 
able  to — 

MR.  ROGGE :  I  didn’t  get  that. 

By  Mr.  Murray:  ! 

Q.  Yes,  as  far  as  you  are  able  to  do  what?  A.  ’To 
check  it  against  the  original  copy. 

THE  COURT:  Did  you  check  it  against  it,  sir?  i 
THE  WITNESS :  Yes,  sir,  | 

By  Mr.  Murray: 

Q.  Mr.  Carrington,  as  clerk  of  that  Committee,  d^d 
you  on  occasion  serve  papers  for  it?  A.  Yes,  sir. 

Q.  I  am  going  to  show  you  a  paper  and  ask  you  to 
state  whether  you  can  identify  it.  Your  answer  will  te 
yes  or  no.  j 

MR.  MURRAY :  Mark  this  Government’s  25,  please. 
(Document  referred  to  was  marked  Government’s  ^5 
for  identification.) 

By  Mr.  Murray:  j 

Q.  Do  you  identify  it?  A.  Yes,  sir. 

Q.  I  will  ask  vou  whether  vou  served  that  paper.  A.  I 
did. 

Q.  On  whom  did  you  serve  it?  A.  Helen  R.  Bryan. 

Q.  At  what  place  and  at  what  time?  That  is, 

315  on  what  date  and  at  what  place?  A.  It  was  19£ 
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Lexington  Avenue,  New  York  City,  and  it  was  De¬ 
cember  14,  1945. 

Q.  What  was  that  place?  That  is,  what  was  the  name 
of  the  office,  if  you  know?  A.  Well,  I  took  it  to  be  the 
headquarters  of  this  Joint  Anti-Fascist  Refugee  Commit¬ 
tee. 

Q.  Did  you  at  that  time  know  Miss  Bryan?  A.  No, 
sir. 

Q.  Did  she  identify  herself  to  you  as  Miss  Bryan? 
A.  Well,  I  was  sitting  facing  the  door  when  Miss  Bryan 
entered,  and  1  asked  the  question,  you  know,  just  asked  the 
question,  “Is  this  Miss  Helen  Bryan?”,  and  she  said, 
“Yes.” 

Q.  I  will  jump  ahead  a  good  deal  now  and  ask  you 
whether  you  later  saw  that  same  lady  at  the  hearing  room 
of  the  Committee  on  Un-American  Activities.  A.  Yes, 
sir. 

Q.  And  that  was  the  same  lady  you  had  served?  A. 
Yes,  sir. 

Q.  And  you  knew  her  at  the  Committee  room  also  to 
be  Miss  Bryan?  A.  What? 

Q.  Was  she  know  by  the  name  Miss  Bryan  also  at  the 
Committee  room?  A.  Yes,  sir. 

316  Q.  Did  you  make  a  return  on  that  paper,  Gov¬ 
ernment’s  Exhibit  25?  A.  I  did. 

Q.  On  what  part  of  it?  A.  It  is  on  the  back. 

Q.  Is  the  signature,  “John  W.  Carrington”  on  it,  your 
own?  A.  Yes,  sir. 

Q.  Mr.  Carrington,  who  authorized  you  to  serve  that 
paper?  I  am  referring,  of  course,  to  the  last  exhibit, 
number  25?  A.  The  subpoena  was  authorized — 

MR.  ROGGE:  Just  a  minute. 

MR.  MURRAY :  We  are  referring  to  that  as  a  paper 

or  exhibit,  Mr.  Carrington,  no  other  terms. 

Bv  Mr.  Murrav: 

•  * 

Q.  Who  authorized  you  to  serve  that  paper?  A.  Mr. 
Adamson  and  Mr.  Wood.  We  were  both  in  conversation, 
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Q.  When  you  say  Mr.  Wood,  do  you  refer  to  the  Chair¬ 
man  of  the  Committee  at  that  time?  A.  Chairman  o^  the 
Committee,  yes,  sir.  1 

Q.  By  the  way,  he  is  not  Chairman  no-w,  is  he?  A.  No, 
sir.  ' 

MR.  MURRAY :  May  I  mark  these  exhibits  my- 

317  self,  your  Honor,  for  convenience? 

THE  COURT :  Yes,  sir. 

(Documents  referred  to  were  marked  Government’s  Ex¬ 
hibits  7- A,  8- A,  9- A,  10- A,  12-A,  13- A,  14- A,  15- A,  1(|-A, 
17- A,  IS- A,  19- A,  20- A,  21- A  and  22- A  for  identification. ) 

By  Mr.  Murray:  ! 

Q.  Mr.  Carrington,  I  am  going  to  show  you  now  a  pink 
paper,  Government’s  Exhibit  7-A,  and  ask  you  whether 
you  are  able  to  identify  that  paper.  A.  Yes,  sir. 

Q.  Now,  will  you  state  when  you  first  saw  that  paper 
after  the  29th  day  of  March — when,  after  the  29th  day  of 
March,  1946,  did  you  see  that  paper?  A.  I  don’t  remem¬ 
ber  the  correct  date.  j 

Q.  Will  you  state  the  circumstances  under  which  ybu 
first  saw  it? 

THE  COURT:  After  that  date,  sir? 

MR.  MURRAY :  Yes,  after  that  date  of  March  29,  yejs, 
sir. 

THE  WHTNESS :  Well,  these  papers  were  handed — 
By  Mr.  Murray: 

Q.  We  are  just  talking  about  one  now.  A.  This  papeir 
was  handed  back  to  me.  Of  course,  we  kept  a  record 

318  of  them,  and,  as  clerk,  it  came  back  to  my  hand$. 
I  don’t  remember  just — 

Q.  Now,  are  you  able  to  say  who  handed  it  back  t^> 
you?  A.  No,  sir,  I  am  not. 

Q.  Are  you  able  to  say  the  date  on  which  you  got  it 
A.  I  don’t  believe  I  could  say  the  exact  date,  no,  sir. 

Q.  Will  you  come  as  close  as  you  can  to  the  date  o: 
which  you  first  saw  it?  A.  It  strikes  me  it  was  some 
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where  around  April  4  or  April — I  just  don’t  recall  the 
exact — 

Q.  Do  you  remember  April  4  as  the  date  of  anything 
in  particular  in  reference  to  this  matter?  A.  Yes,  sir. 
If  my  memory  serves  me  right,  that  was  the  date  on  which 
the  hearing  was  held. 

Q.  Now,  in  reference  to  that  hearing,  when  did  you 
first  see  this  paper,  in  front  of  you,  7-A?  A.  Well,  it 
was  the — I  would  say  in  the  morning  of  the  4th. 

Q.  The  morning  of  the  fourth?  A.  Yes,  sir. 

Q.  Where  were  you  when  you  first  saw  it?  Where  was 
the  paper?  A.  In  536  Old  House  Office  Building. 

Q.  Did  you  see  Dr.  Jacob  Auslander  on  that  day 
319  at  the  hearing  room?  A.  Well,  there  was  a  room 
full. 

Q.  In  other  words,  I  take  it,  you  are  unable  to  say 
that  you  saw  him  in  particular;  is  that  right?  A.  Yes, 
sir.  I  could  not  do  that. 

Q.  Now,  are  you  able  to  say  whether  you  got  that 
paper  on  or  about  April  4,  according  to  what  your  testi¬ 
mony  is,  from  somebody  connected  with  the  Committee  or 
from  some  other  person?  A.  I  could  not  say,  because 
my — 

Q.  I  am  sorry.  Were  you  about  to  say  something? 

A.  My  recollection  is  that  some  of  these  papers  were 
handed  in — 

Q.  When  you  saw  that  paper,  was  there  a  large  number 
with  it,  or  did  you  see  that  separately?  A.  Yes,  sir,  there 
was  several. 

Q.  I  am  now  going  to  show  you,  Mr.  Carrington,  a 
large  number  of  papers  of  similar  appearance,  which  have 
been  marked,  in  consecutive  order,  Government’s  8- A  to 
Government’s  22-A,  inclusive,  and  ask  you  whether  you 
can  identify  those. 

I  am  sorry.  I  think  I  have  misstated  the  group.  Per¬ 
haps  I  had  better  mention  them  separately,  if  I  may.  I 
am  not  sure  that  they  are  all-inclusive  from  8  to  22. 


They  are  8- A,  9- A,  10-A,  12- A,  13-A,  14-A,  15-A,  1^-A, 
17- A,  18-A,  19-A,  20- A,  21-A  and  22-A.  | 

320  By  Mr.  Murray: 

Q.  8  to  22-A,  inclusive,  except  11-A,  which  is 
not  here. 

Now,  will  you  continue  to  look  at  them  and  state  whether 
you  identify  them  generally  or  do  not.  A.  Yes,  sir,  I  do. 

Q.  Are  they  the  other  papers  that  you  referred  to  that 
you  saw  on  this  same  occasion  as  this  first  one,  7-jA? 
A.  Yes,  sir.  j 

Q.  Under  the  same  circumstances?  A.  Yes,  sir. 

Q.  Now,  they  have,  you  will  notice,  Mr.  Carringtbn, 
numerous  pencil  marks  on  them.  Did  they  have  thise 
markings  on  them  when  you  first  saw  them  on  or  abiut 
April  4,  or  whatever  you  said  in  that  regard  as  to  the  da|e? 
A.  No,  sir. 

Q.  Are  you  able  to  say  how  they  got  those  marks  ^>n 
them?  A.  Well,  judging  from  the  other  copy,  that  locjks 
like  the  marks  put  on  there  from  the  printer. 

MR.  ROGGE :  Just  a  moment,  if  he  knows. 

THE  COURT:  If  vou  know,  sir. 

By  Mr.  Murray: 

Q.  If  you  know,  say  what  the  marks  are,  hpw 

321  they  got  there,  to  your  knowledge.  A.  Well,  th^y 
were  on  there  when  they  returned  from  the  printer. 

Q.  Did  you,  yourself,  take  these  over  to  the  printer, 
do  vou  remember?  A.  Yes,  sir. 

i 

Q.  When  thev  came  back,  thev  had  these  marks  on  theim 
for  the  first  time,  is  that  it?  A.  Yes. 

MR.  MURRAY:  Mark  this  the  next  Government’s  ex¬ 
hibit  number  for  identification,  please. 

THE  CLERK:  That  will  be  Government’s  Exhibit  26. 
MR.  MURRAY :  And  mark  the  attached  sheets  Govern¬ 
ment’s  26-A,  B,  and  so  forth. 

(The  documents  referred  to  were  marked  Government^ 
Exhibits  26,  26-A,  26-B,  26-C,  26-D,  26-E,  26-F,  26-G,  26-^, 
26-1,  26- J,  26-K  and  26-L  for  identification.)  ! 
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By  Mr.  Murray: 

Q.  I  now  show  you,  Mr.  Carrington,  a  group  of  white- 
colored  papers  of  legal  size  with  typewriting  on  the  upper 
half  of  each  of  them,  which  have  been  marked  Govern¬ 
ment’s  Exhibits  26-A  to  L,  inclusive,  being  a  total,  I  believe, 
of  13  papers. 

Where  and  when,  and  under  what  circumstances 

322  did  you  first  see  those  papers?  A.  Yes,  sir,  I 
recognize  these  papers  as  having  handled  them  on 

or  about  April  4. 

Q.  You  handled  them  on  or  about  April  4?  A.  Yes, 
sir. 

Q.  Where  did  you  first  see  them?  A.  In  the  House 
Office  Building,  at  536. 

Q.  The  date  of  April  4  was  the  date  of  the  hearing, 
you  have  testified?  A.  Yes,  sir. 

Q.  Where  was  that  hearing  held?  A.  It  was  held  in 
a  Committee  room  adjoining  room  536,  the  Old  House 
Office  Building. 

Q.  What  was  room  536?  A.  That  was  the  office. 

Q.  That  was  the  office  occupied  by  yourself?  A.  Yes, 
sir. 

Q.  The  room  in  which  the  hearing  was  held  on  April 
4  adjoined  that  room,  536?  A.  Yes,  sir. 

Q.  Do  you  remember  the  number  of  the  hearing  room? 
A.  I  believe  it  is  537,  if  it  has  a  number. 

Q.  Were  you  in  your  own  office  or  in  the  adjoining 
hearing  room  when  you  first  saw  these  papers?  A.  I  was 
in  my  office. 

Q.  Was  that  before  or  after  certain  witnesses 

323  had  appeared  in  the  hearing  room? 

MR.  ROGGE :  If  he  knows. 

THE  WITNESS:  Would  you  state  that  again? 

By  Mr.  Murray: 

Q.  If  you  know,  are  you  able  to  say  whether  it  was 
before  or  after  certain  witnesses  had  appeared  there? 
A.  I  could  not  say  just  when  it  was. 
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Q.  Now,  did  you  see  that  bunch  of  papers  together  or 
did  you  see  them  one  at  a  time,  or  how?  A.  Well,  they 
were  together  when  I  saw  them. 

Q.  The  first  time  you  saw  them  they  were  grouped 
together;  is  that  right?  A.  Yes,  sir. 

Q.  Now,  are  you  able  to  say  whether  when  you  fifst 
saw  them  they  were  in  the  possession  of  somebody  con¬ 
nected  with  the  Committee  or  some  other  person?  A.  I 
am  not  sure  whether  they  were  handed  to  me  by  ipy 
secretary  or  somebody  else. 

Q.  Where  have  those  papers  been  since  April  4,  un^il 
recently?  A.  They  have  been  in  our  files  in  the  Com¬ 
mittee. 

Q.  Was  it  you  that  got  them  out?  A.  Yes,  sir. 

Q.  When  did  you  get  them  out?  A.  I  don’t  recall  the 
date,  but  it  was  some — 

324  Q.  Just  give  us  some  idea;  days,  weeks;  months, 
or  whatnot.  A.  I  would  say  it  has  been  a  month 
ago  or  more,  somewhere  along  there. 

Q.  Speak  up,  please.  I  didn’t  hear  you.  A.  It  his 
been  somewhere  within  a  month  ago.  I  just  don’t  remenji- 
ber  the  date.  [ 

MR.  MURRAY :  Mr.  Clerk,  mark  these  separate  ex¬ 
hibits,  please.  | 

(The  documents  referred  to  were  marked  Government ’Is 
Exhibits  27  and  28  for  identification.) 

THE  COURT:  When  you  said  “our  files”,  what  di<jl 
you  mean,  sir?  j 

THE  WITNESS:  The  files  of  the  Committee. 

By  Mr.  Murray:  • 

Q.  You  mean  the  files  of  the  Committee  on  Un-Amerfi 
can  Activities?  A.  Yes,  sir. 

Q.  I  show  you  the  carbon  of  a  typewritten  letter  which 
is  marked  Government’s  Exhibit  27,  and  the  original  oi 
another  letter,  the  latter  on  a  letter-head,  Government’s 
Exhibit  28. 
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Can  you  state  from  what  files  they  came?  A.  Xes,  sir, 
I  recognize  these  letters  as  having  been  in  our  files. 

325  Q.  By  “our  files’  ’  you  mean  the  files  of  what? 
A.  The  files  of  the  Un-American  Activities  Com¬ 
mittee. 

MR.  MURRAY :  Your  Honor,  that  concludes  this  part 
of  the  examination. 

We  will  request  permission  of  the  Court  to  recall  this 
witness  at  a  later  part  of  the  case  for  other  and  different 
testimony. 

THE  COURT :  Very  well,  sir. 

Cross-Examination 
By  Mr.  Rogge: 

Q.  Mr.  Carrington,  of  course  you  did  not  check  the 
typewritten  pages  which  are  Government’s  6-A,  against 
either  the  Stenotype  notes  or  against  the  Dictaphone  or 
anything  else,  did  you? 

I  mean,  you  didn’t  check  these  against  the  Stenotype 
nf)tes?  A.  No,  sir. 

Q.  So  that  you  can’t  say  whether  those  accurately  re¬ 
corded  what  took  place  at  the  hearing?  A.  Well,  to  the 
best  of  my  knowledge. 

Q.  Were  you  at  the  hearing?  A.  In  and  out.  This 
is  a  copy,  I  will  say,  that  was  turned  over  to  me  by  the 
man  who  we  had  to  take  the  notes. 

Q.  Yes,  but  so  that  there  may  be  no  misunder- 

326  standing  about  it,  you  did  not  check  these  against 
any  Stenotype  notes?  A.  No,  I  didn’t  check  them 

against  Stenotype  notes,  no. 

THE  COURT :  Keep  your  voice  up,  please. 

By  Mr.  Rogge: 

Q.  And  also  you  didn’t  check;  I  mean,  you  didn’t  go 
through  and  have  someone  read  to  you  the  typewritten 
pages  to  make  sure  that  the  printed  pages  accurately,  word 
for  word,  set  forth  what  was  on  the  typewritten  pages? 
A.  Yes,  sir,  we  checked  that  very  closely. 
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Q.  I  thought  you  said  before  that  so  far  as  you  wfere 
able  to  check  it  against  the  original.  A.  Well,  I  might 
have  made  that  statement. 

Q.  That  is  the  way  I  understood  your  direct  testimony, 
sir. 

THE  COURT:  What  is  the  fact,  sir?  Did  you  chjeck 
it  with  the  papers?  A.  Yes,  sir. 

A.  Yes,  sir. 

By  Mr.  Rogge: 

Q.  Page  by  page?  A.  Yes,  sir. 

Q.  Now,  on  these  pink  duplicates  and  these  pink  pages 
that  were  handed  you,  7-A,  8- A,  and  the  like,  are  duplicaies, 
so  far  as  they  go,  of  Government’s  Exhibits  7  through 
22,  and  Government’s  Exhibit  24;  isn’t  that  correct? 
327  A.  Well,  they  are  duplicates  of — 

THE  COURT :  Keep  your  voice  up,  please. 

By  Mr.  Rogge: 

Q.  They  are  duplicates?  A.  Yes,  sir.  ! 

Q.  And  the  pink  sheets  are  the  duplicates  that  were 
the  ones  that  were  supposed  to  be  served;  is  that  right? 
They  were  the  copies  that  were  to  be  left  with  the  ohes 
named  in  the  white  documents;  right?  A.  Yes,  sir.  M|rs. 
Bryan  read  this  particular  white  copy  and  then  I  handed 
her  that  one — 

Q.  Not  this  particular  one?  A.  No,  not  that  particu¬ 
lar  one,  but  one  of  them. 

Q.  You  showed  her  the  white  copy?  A.  Yes,  sir. 

Q.  .  If  any  of  the  deputy  marshals  in  New  York  stated 
that  they  were  positive  that  the  duplicates  which  they 
served  were  these  white  ones  which  I  have  shown  you,  wejre 
white,  then  they  served  something  other  than  the  duplicates 
that  were  sent  up  to  them  by  the  House  Committee  (j>n 
Un-American  Activities;  isn’t  that  right? 

MR.  MURRAY :  No,  do  not  answer,  Mr.  Carrington.  I 
object,  if  the  Court  please. 

MR.  ROGGE:  He  can  answer  that,  if  your  Honor 
please. 
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THE  COURT:  I  will  sustain  an  objection  to  that 
one. 

32S  The  testimony  is  not  to  that  effect,  to  the  Court’s 
recollection. 

MR.  ROGGE :  Then  if  that  is  the  basis,  may  I  read  to 
your  Honor— and  I  don’t  want  to  prolong  this,  but— 

THE  COURT:  I  don’t  want  you  prolonging  it  un¬ 
necessarily  either,  sir.  I  think  you  could  reframe  your 

question  so  it  will  not  be  necessary  to  prolong  it,  sir. 

•  *  ♦  * 

331  By  Mr.  Rogge: 

Q.  Mr.  Carrington,  you  are  familiar  with  the 
practice  and  procedures  of  the  House  Committee  on  Un- 
American  Activities?  A.  Well,  somewhat. 

Q.  And  isn’t  it  a  fact  that  where  you  had  documents 
like  Government’s  Exhibits  7  and  8,  there  was  only  one 
duplicate  and  it  was  a  pink  duplicate;  isn’t  that  right? 

THE  COURT :  If  you  know,  sir. 

THE  WITNESS :  That  was  considered,  that  pink  copy, 
the  duplicate. 

By  Mr.  Rogge: 

Q.  And  there  was  only  one  duplicate,  wasn’t  there? 
A.  I  would  not  say  whether  we  made  more  than  one  or 
two  duplicates.  I  would  not  know. 

Q.  Do  you  know  how  many  duplicates  went  up  to  New 
York,  whether  it  was  one  or  more  than  one?  A.  Only  the 
two,  the  white  and  the  pink,  as  I  recall  it. 

Q.  In  other  words,  as  you  recall  it,  all  that  went  up 
to  New  York  was  the  white  original  and  the  pink  duplicate; 
one  of  each,  is  that  right?  A.  It  would  be  hard 

332  for  me  to — I  didn’t  carry  those  to  New  York, 
understand. 

THE  COURT :  You  did  not  what,  sir? 

By  Mr.  Rogge: 

Q.  What  would  be  the  general  practice  of  the  Com¬ 
mittee?  A.  The  general  practice  of  the  Committee  was 
to  make  the  two  copies  which  you  have  in  your  hand  there. 
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Q.  The  white  original  and  the  pink  duplicate  ?  A.  jYes, 
sir. 

Q.  And  if  any  of  the  deputy  marshals  who  made  seijvice 
up  in  New  York  stated  that  the  copies  which  they  served 
were  white,  then  they  served  something  else  than  whatl  the 
House  Committee  sent  up  there,  isn’t  that  correct? 

MR.  MURRAY :  I  object. 

THE  COURT:  I  will  sustain  your  objection  to  tjhat, 
sir.  I 

By  Mr.  Rogge: 

Q.  You  stated  that  you  yourself  served  the  duplicate 
of  Government’s  number  25  for  identification,  is  that 
right?  Just  speak  out,  please,  sir.  I  am  trying  to  stay 
out  of  the  way  of  between  you  and  the  jury.  Just  speak 
out.  A.  This  is  the  instrument  which  I  handed  Ajrs. 
Bryan.  i 

Q.  And  you  gave  her  a  pink  duplicate  of  it?  A.  $he 
read  this  and  1  gave  her  the  pink  duplicate  of  it. 

Q.  You  are  neither  the  Sergeant  at  Arms  or  his 
333  special  messenger,  are  you?  A.  I  am  not  the  Sjer- 
geant  at  Arms,  no,  sir.  | 

Q.  Are  you  his  special  messenger?  A.  Not  unless  by 
virtue  of  being  clerk  of  the  Committee  on  Un-Ameri(jan 
Activities. 

Q.  Well,  does  that  make  you  his  special  messenger,  do 
you  know?  A.  I  would  not  pass  on  that,  sir. 

Q.  Then  your  answer  is  you  don’t  know  whether  you 
are  the  special  messenger  of  the  Sergeant  at  Arms ;  is  tliat 
correct  ?  A.  I  do  not  know. 

Q.  By  the  way,  the  House  Un-American  Activities  Com¬ 
mittee  in  1945  and  1946  was  also  very  often  known  as  tiie 
Wood-Rankin  Committee,  wasn’t  it? 

MR.  MURRAY :  I  object  to  that. 

THE  COURT:  I  will  sustain  the  objection. 

By  Mr.  Rogge: 

Q.  Mr.  Carrington,  we  served  a  subpoena  on  you  fbr 
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various  documents.  Do  you  have  that  with  you?  A.  Will 
you  state  that  question  again,  please? 

THE  COURT :  This  is  not  the  time  for  that,  Mr.  Rogge. 
MR.  ROGGE:  I  know  that,  if  the  Court  please,  but  I 
may  want  to  use  those  documents  in  the  cross-examination 
of  a  subsequent  witness,  and  I  was  just  trying  to 

334  save  time,  that  is  all. 

TIIE  COURT :  Well,  we  will  come  to  that.  You 
can  defer  it  for  that,  sir. 

MR.  ROGGE:  That  is  all,  then,  if  the  Court  please. 
THE  COURT:  Anything  further? 

MR.  MURRAY:  Nothing  further. 

THE  COURT:  You  may  step  down,  sir. 

(The  witness  left  the  stand.) 

MR.  MURRAY:  Call  Mrs.  Sweeny,  please. 

Your  Honor,  the  last  witness,  Mr.  Carrington,  as  I  said, 
will  be  recalled.  Do  vou  wish  him  to  wait  in  the  witness 
room  ? 

THE  COURT:  Very  well,  sir.  He  may. 

Before  you  call  this  other  witness,  this  might  be  a  good 
time  to  break  for  a  few  minutes. 

Ladies  and  gentlemen  of  the  jury,  we  will  recess  for  a 
period  of  about  ten  minutes. 

The  Court,  while  being  guilty  of  repetition,  deems  it 
necessary  to  say  to  you  that  you  are  not  to  talk  to  anybody 
with  reference  to  this  case  nor  permit  anyone  to  talk  to 
you  with  reference  to  this  case,  nor  are  you  at  this  time  to 
talk  among  yourselves  with  reference  to  this  case,  nor  are 
you  to  read  any  article  which  you  might  see  perchance  in 
the  newspaper  with  reference  to  this  case,  or  if  remotely, 
you  might  hear  anything  on  the  radio,  you  are  not  to 

335  listen  to  it. 

With  that  admonition,  you  are  excused  for  a  period  of 
ten  minutes. 

(There  was  a  brief  informal  recess,  at  the  conclusion  of 

which  the  proceedings  were  resumed  as  follows :) 

•  •  •  • 
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336  Mrs.  Sammie  Lou  Sweeny 

was  called  as  a  witness  for  and  on  behalf  oi:  the 

337  United  States  and,  having  been  first  duly  s^orn, 
was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Murray: 

Q.  State  your  full  name.  A.  Sammie  Lou  Sweeny. 

Q.  Mrs.  Sweeny,  what  was  your  name  before  you  were 
married,  your  full  name?  A.  Sammie  Lou  House,  j 
Q.  How  do  you  spell  that  last  name?  A.  H-o-u-sje. 

Q.  You  had  initials,  of  course,  S.  L.  H.  A.  That  is 
right. 

Q.  Do  you  identify  the  carbon  of  a  letter  I  now  show 
you,  Government’s  Exhibit  27?  A.  Yes. 

Q.  In  December,  1945,  where  were  you  employed?  A. 
At  the  Committee  on  Un-American  Activities. 

Q.  What  were  your  duties,  Mrs.  Sweeny?  A.  Se|cre- 
tarv,  clerk. 

Q.  Did  you  take  dictation  from  Mr.  Ernie  Adamson, 
the  Counsel  for  the  Committee  at  that  time?  A.  I  did 
Q.  What  can  you  say  in  relation  to  Government’s  jEx- 
hibit  20?  Did  you  write  that,  the  original,  of  which 

338  that  is  a  carbon.  A.  Yes.  | 

Q.  Who  dictated  it  to  you?  A.  Mr.  Ernie  Ad¬ 
amson. 

Q.  Did  he  sign  it?  A.  He  did. 

Q.  And  was  it  mailed?  A.  Yes. 

Q.  By  whom  was  it  mailed?  A.  By  me.  I 

Q.  I  now  show  you  Government’s  Exhibit  28,  and  ask 
you  whether  you  recognize  that.  Have  you  seen  that  letter 
before?  A.  I  have  seen  it,  I  think. 

Q.  You  are  not  sure  of  that  second  letter?  A.  NoL 
MR.  MURRAY :  I  offer  in  evidence  Government’s  Ex¬ 
hibit  27,  the  second  paragraph  only,  unless  counsel,  of 
course,  wishes  the  whole  to  go  in. 
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MR.  ROGGE :  I  object  on  the  ground  that  it  has  not  any 
relevancy,  if  the  Court  please. 

THE  COURT:  May  I  see  it,  sir? 

(The  exhibit  was  handed  to  the  Court.) 

Suppose  you  come  to  the  bench,  gentlemen. 

(Counsel  for  both  sides  approached  the  bench  and 

339  conferred  with  the  Court,  in  a  low  tone  of  voice,  as 
follows :) 

THE  COURT:  What  is  the  purpose  of  this,  Mr.  Mur¬ 
ray  ? 

MR.  MURRAY :  The  purpose  of  this,  your  Honor,  is 
to  show  that  at  least  as  early  as  the  receipt  of  that  letter, 
which  would  be  approximately  the  second  day  of  Decem¬ 
ber,  1945,  the  defendants  were  informed  that  the  Commit¬ 
tee  on  Un-American  Activities  was  desirous  of  examining 
their  files;  the  purpose  being  to  show  an  early  stage  in 
the  development  of  the  alleged  conspiracy. 

THE  COURT As  to  the  first  paragraph,  sir,  I  do  not 
think  that  that  is  pertinent  to  this. 

MR.  MURRAY :  I  have  offered  only  the  second. 

THE  COURT :  I  understand. 

MR.  MURRAY :  Yes,  your  Honor. 

THE  COURT:  But  the  first  part  I  don’t  think  is 
material  to  this  issue.  If  you  are  going  to  connect  it  up, 
I  will  treat  this  as  offered  at  this  time  subject  to  a  later 
objection  on  it. 

MR.  MURRAY.  Yes,  sir. 

THE  COURT :  I  am  relating  that  to  paragraph  2,  for 
your  information. 

MR.  ROGGE :  I  understand  that,  your  Honor.  You 
are  admitting  it  subject  to  connection  later  on. 

THE  COURT:  I  have  not  admitted  it.  I  am  holding 
it  at  this  time  for  consideration  of  things  to  transpire.  I 
will  ask  you  gentlemen  to  flag  me  on  that. 

340  (Counsel  returned  to  the  trial  table.) 

MR.  MURRAY:  That  is  all  I  care  to  ask  this 
witness,  Mr.  Rogge. 
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MR.  ROGGE:  No  questions. 

MR.  MURRAY :  May  the  witness  be  excused,  your 
Honor?  I  am  quite  sure  we  will  not  have  to  bothejr  her 
again. 

THE  COURT:  Very  well. 

(The  witness  was  excused.) 

MR.  MURRAY :  Mrs.  Joray. 

Thereupon 

Mrs.  Juliette  Joray 

was  called  as  a  witness  for  and  on  behalf  of  the 
States  and,  having  been  first  duly  sworn,  was 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Murray: 

Q.  State  your  full  name.  A.  Mrs.  Juliette 

Q.  Your  first  name  is  Juliette?  A.  That  is  rig] 

Q.  J-u-l-i-e-t-t-e?  A.  Yes,  sir. 

Q.  And  the  last  name  is  spelled?  J-o-r-a-y?  A. 
sir. 

Q.  What  is  your  home  address,  Mrs.  Jora>  . _ 

341  9101  Wyre  Avenue,  Silver  Spring,  Maryland. 

Q.  Were  you  a  clerk  in  the  Committee  on  Un- 
American  Activities  of  the  House  of  Representatives  in 
December,  1945?  A.  Yes,  sir. 

Q.  Are  you  still  the  clerk  there?  A.  Yes,  sir. 

Q.  I  show  you  a  letter  on  the  letter-head,  whictl  has 
been  marked  Government’s  Exhibit  28,  and  ask  you  whether 
you  can  identify  that.  A.  Yes,  I  can. 

Q.  As  a  part  of  what  file?  A.  A  part  of  the  file  on 
the  Joint  Anti-Fascist  Refugee  Committee. 

Q.  The  file  in  what  office?  A.  In  the  office  of  the 
Committee  on  Un-American  Activities. 

Q.  Do  you  remember  when  you  first  saw  that  letter? 
A.  No,  I  am  sorry,  I  don’t. 
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MR.  MURRAY :  I  offer  that  in  evidence,  not  including 
the  penciling,  of  course,  just  the  letter,  its  contents. 

MR.  ROGGE:  If  the  Court  please,  I  object  to  this  as 
having  been  insufficiently  identified.  It  purports  to  be  a 
letter  of  someone.  It  would  not  be  admissible  unless  the 
signature  were  identified. 

MR.  MURRAY :  If  the  Court  please,  that  is  in  relation 
to  the  last  one.  I  think  perhaps  without  coming 
342  up  to  the  bench,  we  may  have  the  understanding 
that  will  be  considered  in  the  same  manner. 

THE  COURT:  Come  to  the  bench. 

THE  COURT :  •  •  •  I  will  hold  the  receipt  of  this  at 

the  present  time. 

•  •  •  • 

344  (Counsel  returned  to  the  trial  table.) 

MR.  MURRAY" :  I  have  no  further  questions  on 
direct  examination. 

THE  COURT :  Do  you  have  any  questions,  Mr.  Rogge  ? 

MR.  ROGGE:  No  questions,  if  the  Court  please. 

THE  COURT:  You  may  be  excused. 

(The  witness  was  excused.) 

•  *  *  • 

347  THE  DEPUTY  CLERK :  If  there  are  any  wit¬ 
nesses  in  the  courtroom  who  have  not  previously 
testified,  you  will  remain  outside  until  called. 

MR.  MURRAY :  Mr.  Murray,  will  you  please  mark 
this? 

(Document  referred  to  was  marked  Government’s  Ex¬ 
hibit  No.  29  for  identification.) 

•  #  *  • 

MR.  MURRAY :  And  mark  these,  also. 

(Documents  referred  to  were  marked  Government’s  Ex¬ 
hibits  Nos.  30  and  31  for  identification.) 

MR.  MURRAY" :  I  will  show  counsel  for  the  defendants 
these  exhibits  which  I  propose  to  offer  in  evidence. 

(The  exhibits  were  handed  to  Mr.  Rogge.) 

MR.  ROGGE:  No  objection. 

MR.  MURRAY :  These  exhibits,  if  the  Court  please, 
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have  been  offered,  and  no  objection  has  been  made.  They 
have  been  marked  Government’s  Exhibits  Nos.  29,  30,  and 
31. 

I  shall  read  them  now,  if  I  may. 

348  THE  COURT:  I  understand  there  is  no  objec¬ 
tion. 

MR.  ROGGE:  That  is  right,  Judge. 

THE  COURT:  They  will  be  received. 

(Thereupon  Government’s  Exhibits  Nos.  29,  30,  and  31, 

were  received  in  evidence.) 

'  | 

MR.  MURRAY :  I  shall  now  read  to  you  a  paper  -\Vhich 
has  been  received  in  evidence,  marked  Government’?  Ex¬ 
hibit  No.  29. 

This  is  House  Resolution  2. 

“H.  Res.  2. 

“In  the  House  of  Representatives,  U.  S., 

“January  3,  19451. 

“Resolved,  That  a  message  be  sent  to  the  Senate  to 
inform  that  body  that  a  quorum  of  the  House  of  Repre¬ 
sentatives  has  assembled;  that  Sam  Rayburn,  a  Repre¬ 
sentative  from  the  States  of  Texas,  has  been  elected  Speak¬ 
er  ;  that  South  Trimble,  a  citizen  of  the  State  of  Kentucky, 
has  been  elected  Clerk;  and  that  the  House  is  ready  for 
business. 

“Attest: 

“South  Trimble 

“Clerk.” 

Now  I  will  read  you  Government’s  Exhibit  30,  -vfhich 
is  a  certified  copy. 

I  will  not  read  the  certificate,  but  I  will  read  Hjouse 
Resolution  5  attached : 

349  “H.  Res.  5 

“In  the  House  of  Representatives,  U.  S., 

“January  3,  1945. 

“Resolved,  That  the  rules  of  the  Seventy-eighth  pon- 
gTess  be,  and  they  are  hereby,  adopted  as  the  rules  of  the 
Seventy-ninth  Congrss. 


‘‘That  rule  X  of  the  Rules  of  the  House  of  Representa¬ 
tives  is  amended  by  adding  after  clause  40a  of  the  first 
paragraph  a  new  clause  to  read  as  follows: 

“  ‘40b.  On  Un-American  Activities,  to  consist  of 
nine  members.7 

“Rule  XI  of  the  Rules  of  the  House  of  Representatives 
is  amended  by  adding  after  clause  40a  two  new  clauses  to 
read  as  follows: 

“  ‘40b.  To  Un-American  Activities — to  the  Committee 
on  Un-American  Activities. 

“  ‘40c.  The  Committee  on  Un-American  Activities,  as 
a  whole  or  by  subcommittee,  is  authorized  to  make  from 
time  to  time  investigations  of  (1)  the  extent,  character, 
and  objects  of  un-American  propaganda  activities  in  the 
United  States,  (2)  the  diffusion  within  the  United  States 
of  subversive  and  un-American  propaganda  that  is  insti¬ 
gated  from  foreign  countries  or  of  a  domestic  origin 
350  and  attacks  the  principle  of  the  form  of  government 
as  guaranteed  by  our  Constitution,  and  (3)  all  other 
questions  in  relation  thereto  that  would  aid  Congress  in 
any  necessary  remedial  legislation. 

“  ‘The  Committee  on  Un-American  Activities  shall  re¬ 
port  to  the  House  (or  to  the  Clerk  of  the  House  if  the 
House  is  not  in  session)  the  results  of  any  such  investiga¬ 
tion,  together  with  such  recommendations  as  it  deems 
advisable. 

“  ‘For  the  purpose  of  any  such  investigation,  the  Com¬ 
mittee  on  Un-American  Activities,  or  any  subcommittee 
thereof,  is  authorized  to  sit  and  act  at  such  times  and 
places  within  the  United  States,  whether  or  not  the  House 
is  sitting,  has  recessed,  or  has  adjourned,  to  hold  such 
hearings,  to  require  the  attendance  of  such  witnesses  and 
the  production  of  such  books,  papers,  and  documents,  and 
to  take  such  testimony,  as  it  deems  necessary.  Subpenas 
may  be  issued  under  the  signature  of  the  chairman  of  the 
committee  or  any  subcommittee,  or  by  any  member  desi"- 


nated  by  any  such  chairman,  and  may  be  served  by;  any 
person  designated  by  any  such  chairman  or  member  J 
“Attest: 

“John  Andrews 

“Clerk.” 

351  And  the  resolution  has  the  seal  of  the  Houie  of 
Representatives  of  the  United  States  on  it. 

And  now,  Government’s  Exhibit  No.  31,  I  shall  reajd: 

It  is  on  a  letterhead  with  the  name  printed  thefeon, 
“South  Trimble,  Clerk,  Office  of  the  Clerk,  Housje  of 
Representatives,  Washington,  D.  C.” 

And  the  following  appears  in  typewriting: 

“I,  South  Trimble,  Clerk  of  the  House  of  Representa¬ 
tives,  do  hereby  certify  that  the  following  Members  con¬ 
stitute  the  Committee  on  Un-American  Activities  oij  the 
House  of  Representatives  as  is  evidenced  in  the  Journal 
of  the  House  of  Representatives  of  January  16,  1945,  page 
71,  January  25,  1945,  page  89,  July  12,  1945,  page  '529 ; 
John  S.  Wood,  Chairman,  of  Georgia,  John  E.  Rankin,  of 
Mississippi,  J.  Hardin  Peterson,  of  Florida,  J.  W.  Robin¬ 
son,  of  Utah,  John  R.  Murdock,  or  Arizona,  Herbert  C. 
Bonner,  of  North  Carolina,  J.  Parnell  Thomas,  of  New 
Jersey,  Karl  E.  Mundt,  of  South  Dakota,  and  Geralcjl  W. 
Landis,  of  Indiana. 

“In  witness  whereof  I  hereunto  affix  my  name  and|  the 
seal  of  the  House  of  Representatives  in  the  City  of  Mjasli- 
ington,  District  of  Columbia,  this  seventeenth  i  day 

352  of  April  anno  Domini  one  thousand  nine  hundred 
and  forty  six. 

“South  Trimble 

“Clerk  of  the  House  of  Representatives.” 
And  this  document,  Exhibit  31,  lias  the  seal  ofj  the 
House  of  Representatives  affixed  thereon. 

Call  Mr.  Carrington  for  just  a  question  or  two,  please. 
This  is  supplemental  to  his  previous  testimony,  if  your 
Honor  please.  It  is  not  the  additional  testimony  that  I 
stated  he  would  be  recalled  later  for. 
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THE  COURT :  Very  well,  sir. 
Thereupon 


John  W.  Carrington 

was  recalled  as  a  witness  for  and  on  behalf  of  the  United 
States  and,  having  been  previously  duly  sworn,  was  exam¬ 
ined  and  testified  further  as  follows: 

Further  Direct  Examination 
Bv  Mr.  Murrav: 

v  * 

Q.  Mr.  Carrington,  you  have  already  stated,  as  I  recall 
it,  that  Government’s  Exhibit  No.  28,  which  I  now  show 
you  again,  came  from  the  files  of  the  Committee  on 
Un-American  Activities  of  the  House  of  Representatives. 

I  will  ask  you  whether  you  are  able  to  say  whether  that 
letter  was  received  in  the  ordinary  course  of  business  of 
the  office.  A.  It  was,  yes. 

MR.  MURRAY:  That  is  all. 

353  MR.  ROGGE :  Since  the  witness  is  back,  I  think 
I  will  ask  him,  if  I  may,  another  question  about 
Government’s  6  and  6- A. 

THE  COURT:  All  right,  sir. 

Further  Cross-Examination 
By  Mr.  Rogge : 

Q.  Mr.  Carrington,  in  comparing  6  with  6-A,  or,  rather, 
the  printer’s  proof  of  6  with  6-A,  did  you  make  any 
changes?  A.  To  the  best  of  my  recollection,  nothing 
only  typographical  errors,  changing  those. 

Q.  How  many  of  those  were  there?  A.  I  wouldn’t 
say.  I  don’t  recall. 

Q.  Speak  up,  please,  sir.  A.  I  say,  I  couldn’t  say 
how  many. 

Q.  Do  you  recall  any  changes  that  you  made? 

THE  COURT :  Do  I  understand  you  to  mean  whether 
he  made  any  changes,  and  if  he  did  make  them,  what  they 
were? 


* 


A 


i 


i 


4 


4 


:  'i 


* 
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MR.  ROGGE:  That  is  right,  your  Honor. 

THE  WITNESS:  I  made  some  possible  corrections 
in  spelling,  but  I  don’t  recall  the  changes  I  made. 

MR.  ROGGE:  That  is  all. 

By  Mr.  Murray: 

Q.  What  did  your  answer  relate  to,  as  you  understood 
it,  to  the  comparison  of  this  6-A,  these  typewritten 

354  papers,  with  what?  A.  With  the  document  ^rom 

the  printer. 

THE  COURT :  That  is  Exhibit  6? 

MR.  MURRAY :  Exhibit  6,  yes. 

By  Mr.  Murray: 

Q.  Now,  when  6-A,  being  a  bunch  of  typewritten  papers, 
they  were  sent  to  the  printer,  were  they  not?  A.  that 
is  right. 

Q.  And  they  came  back  with  what  is  called  page  prc!)of? 
A.  Yes,  sir. 

Q.  That  is  the  printed  matter  on  rough  sort  of  pa£es, 
A.  Yes,  sir. 

Q.  Now,  on  what  were  the  corrections  made?  On  I  the 
printed  page  proof  or  what?  A.  Well,  to  the  best  of  my 
recollection  the  printer  has  a  certain  copy  that  he  m<|rks 
as  his  copy  to  be  corrected,  see,  and  the  corrections,  if 
any,  are  made  on  that  particular  proof. 

Q.  Well,  you  have  already  testified  that  there  vfere 
some  few  corrections  in  spelling.  A.  Yes,  some  few, 

Q.  In  connection  with  that,  vThat  were  you  talking 
about,  the  part  that  came  back  from  the  printer  or  the 
manuscript  that  came  from  Mr.  Smith’s  office?  A.  The 
proof  sent  back  from  the  printer. 

Q.  In  other  words,  you  corrected  it  to  confirm 

355  with  the  typewritten  matter?  A.  Yes,  sir. 

Q.  So  that  the  corrected  page  proof  that  w|ent 
back  to  the  printer  was  an  exact  copy  of  the  typewritten 
matter  which  wre  have  called  in  this  case  Government ’s 
Exhibit  6-A?  A.  Yes,  sir. 

MR.  MURRAY :  That  is  all. 
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MR.  ROGGE:  No  further  questions. 

THE  COURT :  You  may  step  down. 

(The  witness  left  the  stand.) 

MR.  MURRAY:  Call  Mr.  Wood,  Mr.  John  S.  Wood. 
Thereupon 

John  S.  Wood 

was  called  as  a  witness  for  and  on  behalf  of  the  United 
States  and,  having  been  first  duly  sworn,  wTas  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Murray: 

Q.  State  your  full  name,  sir.  A.  John  S.  Wood. 

Q.  Mr.  Wood,  you  are  a  member  of  the  House  of 
Representatives  of  the  United  States,  are  you  not?  A.  I 
am. 

Q.  And  you  are  from  what  State?  A.  Georgia. 
356  Q.  What  is  your  present  position  on  the  Com¬ 
mittee  on  Un-American  Activities  of  the  House? 
A.  I  am  the  ranking  minority  member  of  that  Committee. 

Q.  What  formerly  was  your  position?  A.  Up  until 
the  change-over  in  the  control  of  the  House  on  the  first 
of  this  year,  I  was  Chairman  of  that  Committee. 

Q.  When  did  you  become  Chairman  of  that  Committee, 
sir?  A.  Around  July  1  of  1945. 

Q.  And  when,  to  your  knowledge,  was  that  Committee 
created?  A.  As  a  standing  committee  it  was  created  at 
the  beginning  of  the  89th  Congress  in  January  of  1945. 
THE  COURT:  Of  what  Congress? 

THE  WITNESS:  I  mean  the  79th,  sir;  the  79th  Con¬ 
gress. 

By  Mr.  Murray: 

Q.  And  that  was  in  January  of  w’hat  year?  A.  ’45, 
sir. 

Q.  On  the  following  July  you  became  Chairman?  A. 
That  is  right. 


Q.  Had  you  been  a  member  between  January  and  Jjily 
of  ’45?  A.  I  had  not.  You  mean  a  member  of  that 
Committee? 

Q.  Of  that  Committee,  sir;  yes.  A.  I  had  not. 

Q.  From  the  time  of  your  appointment  as  Chhir- 

357  man,  that  was  July  1,  1945 —  A.  I  am  not  certain 
it  was  the  first  day.  It  was  right  around  the  filrst 

day. 

Q.  Well,  right  around  that  time.  A.  Yes,  sir. 

Q.  Until  the  first  part  of  the  year,  1947, —  A.  Ufitil 
the  convening  of  the  80th  Congress. 

Q.  You  were  the  Chairman  of  that  Committee?  A. 
Yes,  sir. 

Q.  You  have  referred  to  this  committee  as  a  standing 
committee. 

Will  you  state  what  that  means  in  reference  to  any  other 
type  of  committee?  A.  Well,  for  several  years  prior  to 
the  convening  of  the  79th  Congress — 

Q.  Pardon  me.  I  don’t  want  to  go  into  the  history  of 
this  particular  committee.  A.  X  see. 

Q.  I  just  want  to  have  you  testify  as  to  the  distinction 
or  its  standing,  as  with  reference  to  special  committees. 
A.  Well,  a  special  committee  exists  only  for  the  duration 
of  the  term  of  the  Congress  for  which  they  are  created, 
whereas  standing  committees  are  committees  that  continue 
until  they  are  disposed  of  by  affirmative  action  of  the 
Congress  itself. 

358  Q.  Now,  will  you  answer,  sir,  whether  the  com¬ 
mittee,  to  your  knowledge  and  information,  whbn 

you  became  its  Chairman  in  July,  1945,  whether  the  copi- 
mittee  had  been  investigating  the  Joint  Anti-Fascist  Refu¬ 
gee  Committee.  A.  I  found  evidence  thereof  in  the  fil^s. 

Q.  And  from  the  time  of  your  own  appointment  as 
Chairman,  did  that  investigation  continue?  A.  Yes,  sir. 

Q.  Who  was  the  counsel  for  the  committee  at  that 
time?  A.  Ernie  Adamson. 

Q.  And  was  it  under  his  direction?  A.  Yes,  sir. 


Q.  That  the  investigation  was  conducted?  A.  Yes, 
sir. 

Q.  I  will  show  you  Government’s  Exhibits  27  and  28, 
Mr.  Wood,  and  ask  you  whether  you  were  familiar  with 
that  correspondence  at  the  time  its  date  shows.  A.  I 
saw  this  letter  (indicating). 

Q.  You  refer  to  what?  A.  The  letter  of  December  5, 
1945. 

Q.  Yes.  A.  Directed  to  the  Chief — 

Q.  We  had  better  not  refer  to  the  contents.  So  far  it 
has  not  been  read. 

And  the  other  carbon,  are  you  familiar  with  that 
359  also?  Government’s  Exhibit  27,  I  believe  it  is. 

A.  Yes,  sir,  I  saw  that. 

MR.  MURRAY :  May  it  please  the  Court,  I  now  offer  it 
in  evidence  and  advise  the  Court  that  this  is  the  matter 
about  which  the  Court  wished  to  be  flagged  at  the  time 
it  came  up. 

I  offer  in  evidence  Government’s  Exhibits  27  and  28 
and  shall,  if  permitted,  read  them. 

MR.  ROGGE:  I  object  to  both  of  them  on  the  ground 
of  relevancy,  and  I  object,  in  addition,  to  Government’s 
Exhibit  2S  on  the  ground  that  there  is  no  sufficient  founda¬ 
tion  for  its  admission.  I  think  both  are  irrelevant. 

THE  COURT:  Suppose  you  gentlemen  come  to  the 
bench  a  minute. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 

MR.  ROGGE :  I  may  say  to  your  Honor  that  I  have 
not  been  able  to  show  that  to  Dr.  Barsky.  I  am  not  sure 
whether  he  signed  it,  and  in  view  of  the  fact  that  I  don’t 
think  they  are  relevant,  I  don’t  think  I  would  waive  the 
point. 

THE  COURT:  All  right,  sir. 

It  will  be  necessary,  then,  for  you  to  prove  the  signature, 
Mr.  Murray. 
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MR.  MURRAY :  May  we  be  heard  on  that?  We  think 
we  have  some  authority. 

360  THE  COURT :  Yes,  sir,  you  may  be  heard  (jn  it, 
but  I  was  just  indicating  to  you  at  this  time  that 

the  procedure  which  was  suggested,  I  now  understand  Mr. 
Rogge  does  not  w’ant  to  follow  as  to  submitting  this  to 
your  witness. 

MR.  ROGGE:  Well,  I  haven’t  been  able  to  subnjit  it 
to  the  witness.  I  didn’t  know  we  were  going  into  it  so 
soon,  but  after  thinking  it  over  since  the  noon  recess  I 
feel  that  in  view  of  the  fact  that  I  think  it  is  not  relevant, 
that  I  should  not  admit  the  signature.  In  the  first  place, 
I  don’t  know  whether  it  is  his  signature.  I  haven’t  had 

a  chance  to  show  it  to  him,  but  I  am  inclined  to  think  that 

7  #  ! 

even  if  I  were  to  show  it  to  him,  for  the  time  being  I  wpuld 
still  say  in  view  of  the  fact  that  they  are  not  relevant,  I 
should  insist. 

THE  COURT:  All  right,  sir.  At  this  time  I  will  ijiold 
27  to  be  relevant  with  the  elimination  of  the  first  para¬ 
graph,  sir. 

And  I  will  hold  this  to  be  relevant,  sir,  subject  to  what 
I  may  be  advised  as  to  the  law  with  reference  to  the 
signature;  referring  to  Government’s  Exhibit  28. 

MR.  BURKE:  With  respect  to  the  authentication  of 
Government’s  Exhibit  28,  we  believe  that  it  is  a  tule 
commonly  applied  that  a  letter  received  in  reply  through 
the  mail  to  one  previously  addressed  to  the  person  pur¬ 
porting  to  sign  the  reply,  is  circumstantial  evidence 

361  of  authenticity  sufficient  to  take  the  issue  to  the 
jury.  That  principle  is  seen  here  in  this  citation 

of  Volume  7  of  Wigmore  on  Evidence,  Section  2153.  tye 
think  it  is  well  established  and  the  authorities  cited |  in 
here  show  that. 

(The  Court  referred  to  Wigmore  on  Evidence  briefly. 
THE  COURT :  I  will  show  this  to  you,  Mr.  Rogge. 
(Wigmore  on  Evidence  was  handed  to  Mr.  Rogge.) 
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MR.  ROGGE :  I  leave  my  objection  as  to  relevance, 
Judge. 

THE  COURT:  I  didn’t  bear  you,  sir. 

MR.  ROGGE:  I  don’t  think  they  are  relevant  and  I 
leave  that  objection  in  the  record. 

THE  COURT :  Is  that  the  objection  you  now  make  at 
this  time? 

MR.  ROGGE:  That  is  right. 

THE  COURT :  Very  well,  sir. 

Then  they  may  be  received. 

(Thereupon,  Government’s  Exhibits  Nos.  27  and  28  for 
identification,  were  received  in  evidence.) 

(Counsel  returned  to  the  trial  table.) 

MR.  MURRAY:  May  it  please  the  Court,  and  ladies 
and  gentlemen  of  the  jury,  1  shall  now  read  a  portion  of 
an  exhibit  which  has  been  received  in  evidence. 

Government’s  Exhibit  No.  27,  paragraph  2  of  that 
exhibit. 

J62  I  should  say  that  this  is  a  letter  dated  December 
1,  1945,  addressed  to  Dr.  Edward  K.  Barsky,  Span¬ 
ish  Refugee  Appeal,  192  Lexington  Avenue,  New  York  16, 
New  York. 

It  is  signed  “Ernie  Adamson,  Chief  Counsel,”  and  the 
paragraph  which  has  been  received  in  evidence  I  will  now 
read : 

“Mill  you  please  inform  me  as  to  a  convenient  date 
when  our  investigators  can  call  at  your  office  and  make 
a  preliminary  investigation  of  your  records.” 

THE  COURT:  What  was  the  date  of  that,  sir? 

MR.  MURRAY :  December  1,  1945,  your  Honor. 

I  understand  that  Government’s  Exhibit  28  is  received 
in  its  entirety. 

THE  COURT:  Yes,  sir. 

MR.  MURRAY:  This  is  on  a  letter  head  “Spanish 
Refugee  Appeal  of  the  Joint  Anti-Fascist  Refugee  Com¬ 
mittee,  192  Lexington  Avenue,  New  York  16,  New  York.” 

MR.  ROGGE :  Before  Mr.  Murray  reads  it,  may  I 
make  this  inquiry: 
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This  is  a  letter  of  Dr.  Barsky.  Of  course,  I  am  wonder¬ 
ing  whether  your  Honor  should  instruct  the  jury  that 
until  a  conspiracy  has  been  proven,  this  is  evidence  against 
no  one  except  Dr.  Barsky. 

THE  COURT :  I  will  instruct  them  at  the  proper  |"ime 
as  to  all  this,  sir.  As  I  understand,  we  are  n<jt  in 

363  such  position  now  that  the  general  scheme  has 
reached  its  form  that  we  are  in  a  position  to  instruct. 

MR.  ROGGE:  Well,  there  isn’t  one  yet,  and  I  just 
wondered  whether  your  Honor  would  instruct  the  jur^  as 
to  this  particular  item. 

THE  COURT:  I  don’t  believe  it  would  be  appropriate 
at  this  time,  sir,  because  we  are  just  in  the  stage,  as  ij  am 
assuming,  sir. 

You  may  proceed,  Mr.  Murray. 

MR.  MURRAY :  This  letter  from  Dr.  Barsky  is  dated 
December  5,  1945. 

“Mr.  Ernie  Adamson, 

“Chief  Counsel, 

“House  Committee  on  Un-American  Activities, 

“House  of  Representatives, 

“Washington,  D.  C. 

“Dear  Sir: 

“I  acknowledge  receipt  of  your  letter  of  December  1st, 
in  reply  to  my  letter  of  November  27th. 

“Without  intending  any  disrespect  to  the  House  or  the 
Committee,  I  am  not  authorized  to  comply  with  your 
request  without  reference  of  the  same  to  the  Executive 
Board  of  the  Joint  Anti-Fascist  Refugee  Committee. 

“Accordingly,  I  am  submitting  your  letter  to  an  en(ier- 
gency  meeting  of  the  Executive  Board  and  I  will  adjrise 
you  promptly  of  its  decision. 

364  “Very  truly  yours, 

/s/  “Edward  K.  Barsky, 
“Edward  K.  Barsky,  Mj  D. 
“ekb:m  “Chairman” 
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By  Mr.  Murray: 

Q.  Was  this  effort  to  obtain  a  preliminary  examination 
of  the  records  made  with  the  approval  of  the  committee 
in  session,  Mr.  Wood?  A.  Yes,  sir. 

Q.  Were  the  records  obtained  by  that  method?  A.  Not 
to  my  knowledge.  In  fact,  my  information  was  they  were 
not. 

Q.  Did  you  ever  see  records  of  that  organization? 
A.  No,  sir. 

Q.  Subsequently,  were  other  methods  resorted  to  in  an 
effort  to  obtain  scrutiny  of  the  records?  A.  Yes,  sir. 

MR.  ROGGE:  If  the  Court  please  “were  other  records 
resorted  to”.  The  question  is  so  general,  he  must  be 
specific  as  to  what  happened. 

THE  COURT :  I  assume  the  answer  to  be  specific,  sir, 
as  to  the  steps  he  took,  if  any,  to  get  the  records. 

Was  that  your  question,  Mr.  Murray? 

MR.  MURRAY :  Yes,  I  asked  it  in  that  rather  general 
way  so  as  not  to  lead  the  witness. 

3G5  I  will  be  glad  to  do  it,  however. 

By  Mr.  Murray: 

Q.  Mr.  Wood,  wiiat  other  means  wrere  adopted? 

May  I  suggest  to  you,  sir,  in  view  of  certain  rulings — 
I  will  just  ask  you  this: 

MR.  MURRAY :  I  will  have  to  lead  the  witness,  if  the 
Court  please,  in  order  to  conform  with  the  Court’s  rulings 
to  date. 

By  Mr.  Murray: 

Q.  I  will  ask  you  wiiether  certain  documents  were  pre¬ 
pared  for  service  upon  individuals  known  to  the  committee 
to  be  connected  with  this  organization.  A.  Yes,  sir. 

Q.  Showing  you  Government’s  Exhibits  7  and  7-A. 

Do  you  recognize  that  document,  sir?  A.  Yes,  sir. 

Q.  Is  that  your  signature,  John  S.  Wood,  Chairman, 
on  the  bottom?  A.  It  is. 

Q.  And  7-A;  what  is  that?  A.  That  seems  to  be  a 
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carbon  copy  of  it.  That  is  not  my  signature  on  the  <barbon 
copy,  though. 

Q.  That  is  not  your  signature  on  the  carbon? 
A.  No.  j 

366  Q.  But  on  Government’s  7,  it  is?  A.  Y^s,  sir. 
Q.  Now,  will  you  glance  through  these  other 

exhibits,  sir? 

You  simply  need  to  look  at  the  white  paper,  because  that 
is  the  only  one  I  will  ask  you  about. 

(The  witness  looked  through  the  exhibits.) 

You  have  just  looked  at  Government’s  Exhibits  7,  8,  9, 
10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20,  21,  22,  23,  24,  aid  25; 
Exhibits  7  to  25,  inclusive. 

I  will  ask  you  whether  those  documents  each  beai(  your 
signature.  A.  The  white  ones,  the  originals,  do,  y|es. 

Q.  Those  that  I  mentioned  were  only  the  white  ones. 
The  pink  ones  have  “A”  after  them.  A.  Yes,  siri 
Q.  Now,  were  those  papers  issued  by  authority  6f  the 
committee,  with  vou  as  Chairman?  A.  Yes,  sir. 

I 

Q.  Now,  some  of  these  papers  that  have  been  shown 
were  served  by  a  Mr.  McDavitt,  George  D.  McDavitt.  Was 
he  connected  with  the  committee  at  that  time?  Aj.  He 
was  one  of  our  investigators. 

Q.  And  another  paper,  I  believe  by  Louis  J.  Rijissell. 
A.  He  likewise  occupied  that  position. 

Q.  And  John  W.  Carrington  served  one  or  more 

367  papers;  I  think  one.  A.  Yes,  sir.  Carrington  was 
clerk  of  our  committee  and  was  designated  to  make 

that  service  by  me. 

Q.  Now,  several  of  the  papers  in  that  group  were 
served,  it  appears,  by  members  of  the  United  States  Mar¬ 
shal’s  office  in  New  York  City.  Were  they  designated  by 
you,  as  Chairman,  to  do  so?  A.  Designated  by  ihe  in 
this  way:  I  didn’t  personally  contact  them  but  I  directed 
Mr.  McDavitt  and  Mr.  Russell  both  to  make  use  of  the 
Marshal’s  office,  if  it  was  necessary,  in  order  to  help  |them 
find  them. 
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Q.  Did  the  service  of  the  Marshals  of  those  papers 
have  the  approval  of  the  committee?  A.  Yes,  sir. 

Q.  Let  me  ask  you  in  particular  regarding  Exhibit 
23-A,  which  is  attached  to  23. 

23- A  is  a  white  paper  and  has  the  name  “John  S.  Wood” 
written.  A.  Yes,  sir ;  that  is  my  signature. 

Q.  That  is  your  signature?  A.  Yes,  sir. 

Q.  You  executed  that  paper?  A.  Yes,  sir. 

Q.  Now,  of  the  subpoenas,  Mr.  Wood,  the  earliest  one 
in  point  of  date  is  addressed  to  Helen  R.  Bryan, 
36S  December  4,  1945.  Was  that  the  first  subpoena 
issued  by  the  committee,  to  your  knowledge? 

MR.  ROGGE:  I  object  to  that  question. 

MR.  MURRAY :  I  am  sorry. 

By  Mr.  Murray: 

Q.  Was  that  the  first  of  these  papers  issued  by  the 
committee,  according  to  your  recollection?  A.  That  is 
right. 

MR.  MURRAY :  If  the  Court  please,  at  this  time  I  offer 
in  evidence  all  the  papers  heretofore  referred  to,  being 
Government  Exhibits  7  to  25,  inclusive. 

Pardon  me;  just  a  moment. 

I  will  ask  further  questions  regarding  them,  first. 

By  Mr.  Murray: 

Q.  Mr.  Wood,  I  have  already  asked  you  about  this 
paper,  Government’s  Exhibit  7-A,  and  you  said  it  appeared 
to  be  a  carbon.  A.  Yes,  sir. 

Q.  But  that  signature  is  not  yours?  A.  No,  sir. 

Q.  Did  you  observe  as  you  went  through  these  various 
exhibits  that  there  was  a  pink  one  under  most  of  them? 
A.  Yes,  sir. 

Q.  Are  you  able  to  say  how’  they  got  into  the 
3G9  possession  of  the  committee?  A.  I  think  I  can. 

Q.  I  will  ask  you  simply  to  answer  these  ques¬ 
tions  the  way  I  ask: 

Were  they  received  within  the  committee  or  from  per¬ 
sons  outside  the  committee?  A.  They  were  received  in 
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the  committee  room  in  committee  session,  but  by  persons 
not  members  of  the  committee. 

Q.  I  will  ask  you  whether  they  were  produced  by  the 
individuals  whose  names  appear  upon  them.  A.  Yejs. 

Q.  Are  you  able  to  say  that  as  to  each  copy?  A.  Yes, 
sir,  each  copy  that  we  had ;  and  my  recollection  is  that  ‘;hat 
embraced  each  of  the  individuals  that  appeared  before 
the  committee  under  those  documents,  with  possibly  one 
or  two  exceptions. 

Q.  And  the  exceptions  you  referred  to  were  those  Vho 
did  not  produce  pink  copies?  A.  That  is  right.  T^iey, 
themselves,  appeared,  but  I  believe  there  was  one  or  [two 
of  them  that  didn’t  have  their  documents  with  them. 

Q.  Now,  on  what  date  was  that?  Do  you  recall  it? 
A.  I  believe  that  was  in  April,  sir. 

Q.  May  I  show  you  Government’s  Exhibit  7  to  see 
whether  anything  on  that  refreshes  vour  recollection  as 
to  the  date?  A.  Yes,  sir.  I  believe  it  was  on  the 
370  4th  of  April.  It  was  early  in  April,  I  know. 

Q.  And  the  year  1946 ;  is  that  right?  A.  That  is  right; 
last  year. 

Q.  Now,  what  were  the  individuals  who  produced  those 
records,  as  you  understood  it,  in  relation  to  the  committee — 
the  Joint  Anti-Fascist  Refugee  Committee?  A.  We  were 
given  information  by  the  officials  of  that  committee  that 
they — 

MR.  ROGGE  (interposing) :  Just  a  minute.  I  am 
going  to  object  to  anything  that  any  of  these  people  ^aid 
at  a  committee  session,  because  I  don’t  think  it  is  admissi¬ 
ble  in  evidence  under  Section  634,  Title  28. 

MR.  MURRAY :  If  the  Court  please,  I  will  not  rrieet 
that  at  this  time,  because  there  are  certain  preliminjary 
matters  I  should  like  to  bring  out  from  this  witness  before 
we  get  to  that.  I  shall  therefore  withdraw  the  last  ques¬ 
tion,  and  now  I  shall  ask  the  witness  wiiether  he  is  affile 
to  say  that  the  pink  papers  that  have  been  referred  to, 


being  the  exhibits  with  “A”  at  the  end  of  them,  were 
presented  by  the  defendants  in  this  case  on  trial. 

THE  WITNESS:  Yes,  sir. 

MR.  MURRAY :  I  now  offer  in  evidence  Government’s 
Exhibits  7  to  24,  inclusive,  with  the  pink  copies  with  the 
“A”  on  the  end  of  them,  with  those  that  have  them,  and 
if  the  Court  wishes,  I  shall  specify. 

371  THE  COURT:  What  numbers  did  you  say? 

MR.  MURRAY :  7  to  25,  inclusive,  including  the 
“A”  exhibits  where  there  are  such. 

THE  COURT:  Mr.  Rogge? 

MR.  ROGGE:  I  have  objections  that  I  wish  to  argue, 
if  the  Court  please. 

THE  COURT:  Suppose  you  come  to  the  bench  a  min¬ 
ute? 

•  •  •  • 

379  THE  COURT :  I  think  I  will  follow  the  proce¬ 
dure  which  has  been  followed,  Mr.  Rogge.  It  seems 
to  me  that  while  this  is  not  very  artfully  drawn,  these 
persons  were  put  on  notice  as  to  what  was  intended  by 
this,  and  that  being  so,  why,  it  would  satisfy  a  reason¬ 
able  service  of  them. 

3S0  MR.  ROGGE:  Under  the  criminal  statute,  I 
would  preserve  my  exception  to  your  Honor’s  ruling. 

THE  COURT :  Certainly. 

MR.  BURKE :  Your  Honor,  may  we  call  these  sub¬ 
poenas  now? 

MR.  MURRAY :  Yes,  your  Honor,  we  shall  call  them 
subpoenas  now,  I  take  it. 

THE  COURT :  Very  well,  sir. 

(Counsel  returned  to  the  trial  table.) 

MR.  ROGGE :  If  the  Court  please,  I  think  that  I  should 
also,  for  the  sake  of  the  record,  make  the  objection  that 
they  were  not  sufficiently  identified  as  far  as  service  is 
concerned,  because  the  deputy  marshals  stated  very  posi¬ 
tively  that  what  they  served  were  white  copies. 
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One  of  them,  for  instance,  in  just  about  six  lines, 

I  want  to  read  to  your  Honor — (Reading) : 

“Question.  Now,  are  you  sure  that  the  duplicate  of 
this  was  the  same  color  as  the  original? 

“Answer.  That  is  correct. 

“Question.  In  other  words,  you  couldn’t  be  mistaken 
as  to  whether  the  duplicate  was  any  other  color  or  not?[ 

“Answer.  No,  sir. 

7  i 

“Question.  You  are  positive  it  was  white,  as  the  origi¬ 
nal  is  white? 

“Answer.  Positive.” 

3S1  The  second  ground  there  for  the  objection,  in 
addition  to  the  one  I  made,  is  that  there  isn’t  a 
sufficient  basis  laid  for  the  introduction  of  these  documents, 
because  the  testimony  is  so  conflicting.  The  marshal  jjosi- 
tively  testified  that  the  duplicates  they  left  were  white,  and 
the  duplicates  they  get  are  pink. 

THE  COURT :  I  think  that  is  a  question  for  argument 
when  it  goes  to  the  jury,  if  you  see  fit,  at  the  proper  time. 

Are  you  ready,  gentlemen,  for  the  jury  to  return? 

MR.  MURRAY :  Yes,  your  Honor. 

(Thereupon  the  jury  entered  the  courtroom  and  tjook 
their  seats  in  the  jury  box.) 

THE  COURT:  Proceed,  sir. 

MR.  MURRAY :  May  it  please  the  Court,  I  should  like 
at  this  time  to  read  to  the  jury  a  document  which  I  may 
now  call  a  subpoena,  being  Government’s  Exhibit  25. 

(Reading:) 

“By  authority  of  the  House  of  Representatives  of  the 
Congress  of  the  United  States  of  America 

“To  the  Sergeant  At  Arms,  or  his  Special  Messenger: 

“You  are  hereby  commanded  ot  summon  Helen  R. 
Bryan,  Executive  Secretary  or  Doctor  Edward  Barsov, 
Chairman  of  the  Joint  Anti-Fascist  Refugee  Committee, 
192  Lexington  Avenue,  Borough  of  Manhattan,  New  York, 
New  York,  to  be  and  appear  before  the  Un- American 
382  Activities  Committee  of  the  House  of  Representa¬ 
tives  of  the  United  States,  of  which  the  Hon.  Jcjhn 
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S.  Wood  is  chairman,  and  to  produce  at  said  hearing  all 
books,  records,  papers  and  documents  showing  all  receipts 
and  disbursements  of  money  by  the  said  Committee,  or 
on  its  behalf,  and  all  letters,  memoranda  or  communica¬ 
tions  from,  or  with,  any  person  or  persons  outside  of  the 
United  States,  in  their  chamber  in  the  city  of  Washington, 
on  December  19,  1945  at  the  hour  of  10 :00  A.  M.,  then  and 
there  to  testify  touching  matters  of  inquiry  committed  to 
said  Committee;  and  he  is  not  to  depart  without  leave  of 
said  Committee. 

“Herein  fail  not,  and  make  return  of  this  summons. 

“Witness  my  hand  and  the  seal  of  the  House  of  Repre¬ 
sentatives  of  the  United  States,  at  the  city  of  Washington, 
this  fourth  day  of  December,  1945. 

/s/  “John  S.  Wood, 

‘  *  Chairman 

“Attest: 

/s/  “John  W.  Carrington, 

Clerk.” 

On  the  back  of  it,  it  has  the  word  “Original”. 

The  word  “Original”  is  on  the  front  and  back  of  this 
exhibit,  but  on  the  back  it  reads : 

“Original. 

“Subpena  for  Helen  R.  Bryant  or  Doctor  Edward 
3S3  Barsky  of  the  Joint  Anti-Fascist  Refugee  Commit¬ 
tee  before  the  Committee  on  Un-American  Activities. 

“Served  December  14,  1945,  at  11:20  A.  M. 

“Served  on  Helen  R.  Bryan  at  192  Lexington  Avenue, 
X.  Y.,  on  the  above  date. 

“John  W.  Carrington 
‘  ‘  Clerk.  ’ 7 

With  a  line  at  the  bottom  for  “Sergeant  at  Arms,  House 
of  Representatives.” 

By  Mr.  Murray: 

Q.  That,  I  believe,  is  the  first  of  the  several  subpoenas 
issued  by  the  Committee  on  Un-American  Activities  to 
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obtain  records  of  this  organization;  correct?  A.  That  is 
correct. 

Q.  May  I  call  your  attention  to  the  return  date,  that 
she  was  to  appear  on  December  19,  1945. 

Do  you  recall  whether  she  appeared  then?  A.  Sh4  did 
not. 

Q.  Do  you  remember  the  date  that  she  did  app]ear? 
A.  I  am  not  positive.  It  was  some  time  later. 

Q.  "Was  it  in  a  subsequent  month?  A.  Yes,  I  thi^k  it 
was  either  in  January  or  February. 

Q.  Of  1946?  A.  That  is  right. 

Q.  Now,  did  she  produce  the  records  on  that 
3S4  occasion,  called  for?  A.  She  did  not. 

Q.  Subsequently,  who  was  the  next  person  'sub¬ 
poenaed,  as  you  now  recall?  A.  I  believe  Dr.  Baijsky, 
the  President  or  Chairman.  I  believe  you  would  call  him 
Chairman.  I  believe  it  is  the  title  he  gave  himself.  Either 
President  or  Chairman.  I  have  forgotten. 

Q.  You  have  already  identified  Government’s  Exhibits 
23  and  23-A. 

MR.  MURRAY:  With  the  Court’s  permission,  I  ^hall 
now  read  that  subpoena.  | 

THE  COURT:  Very  well. 

MR.  MURRAY  (reading) : 

“United  States  of  America 

“House  of  Representatives 

“Congress  of  the  United  States 

“Washington,  D.  C.  i 

“To: 

“Edward  K.  Barskv,  Chairman,  Officer  and  Representa¬ 
tive  of  The  Joint  Anti-Fascist  Refugee  Committee: 

“By  virtue  of  the  authority  vested  in  me  by  the  acjt  of 
The  House  of  Representatives  of  The  Congress  of  fThe 
United  States,  creating  the  Committee  on  Un-An^eri- 
385  can  Activities,  you  are  hereby  required  to  personally 
appear  before  the  Committee  on  Un-American  [Ac¬ 
tivities  of  The  House  of  Representatives  of  The  Congress 


224 


of  the  United  States,  in  its  committee  room,  No.  536  Old 
House  Office  Building,  Washington,  D.  C.,  at  10:00  o’clock 
A.  M.  on  Wednesday,  January  30,  1946,  and  from  day  to 
day  until  excused  by  said  committee,  then  and  there  to 
testify  concerning  matters  pertinent  to  said  committee’s 
investigation  into  activities  subversive  to  the  interest  of 
the  government  of  The  United  States : 

“And  you  are  required  to  bring  with  you  and  to  produce 
at  said  time  and  place  the  following  documents  in  your 
possession,  custody  and  control,  to  wit: 

“All  books,  ledger  sheets,  documents  and  writings  evi¬ 
dencing  the  receipt  of  money  by  the  Joint  Anti-Fascist 
Refugee  Committee  or  its  agents  or  its  employees  for 
use  on  its  behalf  from  any  and  all  sources,  including  the 
names  and  addresses  of  persons,  firms  or  corporations 
of  all  contributions  of  funds  thereto,  during  the  period  of 
the  calendar  years  of  1944  and  1945: 

“Also  all  books,  ledger  sheets,  bank  statements,  records 
or  other  writings  showing  a  disposition  of  the  funds  of 
said  Joint  Anti-Fascist  Refugee  Committee,  includ- 
3S6  ing  the  names  and  addresses  of  any  person,  firm  or 
corporation  to  whom  any  and  all  of  such  funds 
have  been  paid,  including  the  amount  thereof,  during  the 
calendar  years  of  1944  and  1945: 

“Also  all  letters,  telegrams  or  other  correspondence 
received  by  said  Joint  Anti-Fascist  Refugee  Committee 
from  any  person,  firm  or  corporation  or  political  unit 
outside  the  Continental  limits  of  The  United  States,  in¬ 
cluding  all  copies  of  letters,  telegrams  or  other  communi¬ 
cations  made  by  said  Joint  Anti-Fascist  Refugee  Commit¬ 
tee  to  any  person,  firm  or  corporation  or  political  unit 
outside  the  Continental  limits  of  The  United  States,  during 
the  calendar  years  1944  and  1945. 

“Herein  fail  not: 

“IN  WITNESS  WHEREOF,  the  undersigned,  Chair- 


man  of  The  Committee  on  Un-American  Activities  I  has 
hereunto  set  his  hand  this  25th  day  of  January  194(j> 

/s/  “John  S.  Wood  I 

“Chairman,  Committee  on  Un-American 
Activities.” 

Typed  in  ribbon  typing — the  other  appears  to  be  carbon 
copy — is  the  following:  | 

“I  served  the  foregoing  subpoena  upon  Edward  K. 
Barsky,  the  person  described  therein,  by  handing  to  hijoa  a 
copy  at  54  E.  61st  Street,  Borough  of  Manhattan, 
387  Ne\v  York  City,  at  1:00  P.  M.,  on  January  28,  lj)46, 
and  I  knew  the  person  upon  whom  the  service  Was 
made  to  be  Edward  K.  Barsky.” 

MR.  ROGGE  (interposing) :  If  your  Honor  please,  may 
Mr.  Murray  and  I  approach  the  bench? 

THE  COURT:  Yes. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows :) 

MR.  ROGGE :  In  order  to  preserve  the  record,  I  think 
I  can  probably  do  this  at  a  later  stage,  but  in  orderj  to 
have  it  clear  with  reference  to  the  Barsky  subpoena,  I  ajlso 
want  to  make  an  objection  on  the  ground  of  variance,  j 

The  indictment  says  that  “before  the  date  of  April  4, 
1946,  by  authority  of  the  House  of  Representatives,  ithe 
defendants  and  each  of  them  were  summoned  to  produce 
before  the  Congressional  Committee  on  April  4  *  #  *”  j 

That  is  April  4.  This  subpoena  is  actually  dated  in 
January.  There  is  a  variance  of  at  least  several  monttis. 

THE  COURT:  You  say  summoned  to  appear  in  Jan¬ 
uary? 

MR.  ROGGE :  That  is  right. 

THE  COURT:  The  summons  provides  for  January  of 
1946.  ' 

MR.  ROGGE :  That  is  right ;  and  the  indictment  alleges 
before  the  date  of  April  4,  by  authority  of  the  House,  the 
defendants  and  each  of  them  were  summoned  to  produce 
on  April  4. 
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388  THE  COURT :  All  right,  sir. 

MR.  ROGGE:  The  indictment  also  alleges  that 
these  subpoenas  called  for  various  books  and  records,  and 
so  forth,  for  the  period  from  January  1,  1945,  to  March 
29,  1946,  whereas  the  subpoena  on  Dr.  Barsky  covers  the 
period  1944  and  1945. 

THE  COURT:  That  is  the  second  count? 

MR.  ROGGE :  That  is  the  first  count,  Judge,  but  it  may 
be  in  the  second  count. 

Yes,  that  is  the  second  count. 

THE  COURT :  Have  you  anything  to  say,  Mr.  Murray? 

MR.  ROGGE:  And  also,  while  I  am  making. these  ob¬ 
jections,  I  want  to  add  as  an  objection  to  all  subpoenas 
that  they  are  so  broad  as  to  constitute  an  unreasonable 
search  and  seizure. 

THE  COURT :  Very  well,  sir. 

(Counsel  returned  to  the  trial  table.) 

MR.  MURRAY :  I  think  counsel  will  not  object  to  my 
saying,  without  reading  it,  that  this  attached  paper,  Gov¬ 
ernment’s  23,  is  the  authorization  for  the  service  executed 
by  the  witness,  Chairman  John  S.  Wood. 

By  Mr.  Murray: 

Q.  Now,  that  subpoena  called  for  the  appearance  of 
Dr.  Barsky  before  the  Committee  on  Un-American  Activi¬ 
ties  on  the  30th  day  of  January,  1945,  Mr.  Wood. 

Do  you  recall  whether  a  change  was  made  in  that 
3S9  appearance  date?  A.  Yes,  sir,  it  was.  I  might 
add  that  Dr.  Barsky  was  present  in  the  committee’s 
ante-room  at  the  time  Miss  Bryan  appeared  before  us. 

Q.  That  was  on  a  previous  occasion?  A.  Yes,  on  a 
previous  occasion,  but  he  was  not  under  subpoena  at  that 
time. 

THE  COURT:  Was  that  the  December  19  date  you 
spoke  of,  sir. 

THE  WITNESS :  Yes,  sir. 

MR.  MURRAY:  The  subpoena  was  dated  that  date? 

THE  WITNESS:  Yes,  and  it  occurred  shortly  after 
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that.  For  some  reason  she  asked  for  a  postponement  $nd 
she  didn’t  appear  until  later  in  January,  as  I  recall  it,  put 
whenever  she  did  appear,  Dr.  Barsky  was  present  in  pie 
committee  offices. 

He  did  not  appear  before  the  committee. 

MR.  MURRAY :  Your  Honor,  this  has  been  used  before, 
but  it  hasn’t  been  marked. 

Perhaps  it  should  be. 

I  will  ask  the  Clerk  to  mark  it  the  Government’s  next 
number. 

THE  DEPUTY  CLERK:  It  will  be  Government’s  Ex¬ 
hibit  No.  32.  ! 

(Document  referred  to  was  marked  Government’s  Ex¬ 
hibit  No.  32  for  identification.) 

390  By  Mr.  Murray: 

Q.  I  show  you  a  group  of  documents,  but  I  show 
it  to  you  for  the  purpose  only  of  seeing  whether  your 
recollection  is  refreshed  as  to  the  date  on  which  Miss  Brypn 
did  appear.  | 

You  won’t  find  her  testimony  in  that  group,  Congress¬ 
man.  We  have  taken  it  out  of  the  group.  A.  Miss  Bry^n 
appeared  on  January  24. 

Q.  January  24,  1946?  A.  Yes. 

Q.  You  have  stated  that  Dr.  Barsky  did  appear  on  tbe 
same  day,  January  24,  but  he  was  not  subpoenaed?  A. 
That  is  right. 

Q.  Now,  he  was  subpoenaed  to  appear  on  the  30th 
and  your  last  answer  was  that  that  was  not  the  date  pn 
which  he  did  appear?  A.  My  recollection  is  that  pis 
appearance  was  postponed  at  his  request  for  approxi¬ 
mately  two  weeks. 

Q.  I  will  show  you  that  same  Exhibit  32.  Will  you 
state  from  that,  if  it  refreshes  your  recollection,  wheiji? 
A.  It  appears  to  be  February  13,  which  would  be  ap¬ 
proximately  two  weeks. 

Q.  Now,  that  appearance  of  his  of  February  13  was  jn 
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response  to  the  subpoena  marked  Government’s  Exhibit 
23?  A.  That  is  right. 

Q.  Did  Dr.  Barsky  produce  the  records  called 

391  for?  A.  No,  sir. 

Q.  And  then  subsequently  other  subpoenas  were 
issued?  A.  Yes,  sir. 

Q.  They  were  for  the  appearance  of  the  various  per¬ 
sons,  served  on  what  date,  do  you  recall  that,  again? 
A.  April  4,  I  believe. 

Q.  April  4,  1946?  A.  ’46. 

MR.  MURRAY :  If  the  Court  please,  I  shall  now  read 
another  exhibit,  Government’s  7,  with  your  permission. 

THE  COURT:  Very  well. 

MR.  MURRAY  (reading) : 

“Original.” 

“By  authority  of  the  House  of  Representatives  of  the 
Congress  of  the  United  States  of  America. 

“To  the  Sergeant  At  Arms,  or  his  Special  Messenger: 

“You  are  hereby  commanded  to  summon  Dr.  Jacob 
Auslander,  286  West  86th  Street,  New  York  City,  a  member 
of  the  executive  board  of  the  Joint  Anti-Fascist  Refugee 
Committee,  to  be  and  appear  before  the  Un-American 
Activities  Committee  of  the  House  of  Representatives  of 
the  United  States,  of  which  the  Honorable  John  S.  Wood 
is  chairman,  and  to  bring  with  you  all  books,  ledgers, 
records,  and  papers  relating  to  the  receipt  and  dis- 

392  bursement  of  money  by  or  on  account  of  the  Joint 
Anti-Fascist  Refugee  Committee  or  any  subsidiary 

or  subcommittee  thereof,  together  with  all  correspondence 
and  memoranda  of  communications  by  any  means  what¬ 
soever  with  persons  in  foreign  countries.  The  said  books, 
papers,  and  records  demanded  herein  are  for  the  period 
from  January  1,  1945,  up  to  and  including  the  date  of  this 
subpena,  in  their  chamber  in  the  city  of  Washington,  on 
April  4,  1946,  at  the  hour  of  10  a.  in.,  then  and  there  to 
testify  touching  matters  of  inquiry  committed  to  said 
committee;  and  he  is  not  to  depart  without  leave  of  said 
committee. 


“Herein  fail  not,  and  make  return  of  this  summons.; 
“Witness  my  hand  and  the  seal  of  the  House  of  Repre¬ 
sentatives  of  the  United  States,  at  the  city  of  Washington, 
this  29th  day  of  March  1946. 

“John  S.  Wood,  Chairman 

“Attest: 

“John  W.  Carrington,  Clerk” 

On  the  back:  1 

“Original,  Subpena  of  the  Committee. 

“Served  Dr.  Jacob  Auslander,  286  West  86th  Street, 
New  York,  N.  Y.,  on  March  29,  1946. 

“James  E.  Mulcahy, 

“United  States  Marshal,  S.  D.  N.  Y.  j 
“By  Martin  Norton,  Deputy.” 

393  By  Mr.  Murray: 

Q.  Now,  subpoenas  like  the  one  I  have  just  read 
were  issued  then  to  the  various  persons  connected  with  the 
organization;  is  that  correct?  A.  The  persons  whqse 
names  were  furnished  us  as  being  members  of  the  Excutijve 
Board?  ! 

Q.  Yes,  sir.  A.  And  those  names  were  furnished  by 
the  Secretary  of  the  Board,  of  the  Committee,  Miss  Bryain. 
Q.  Did  those  persons  appear  on  April  4?  A.  Yes,  sir. 
Q.  Did  Miss  Bryan  also  appear  on  April  4?  A.  S|ie 
didn’t  appears  before  the  Committee,  is  my  recollection, 
but  I  think  she  was  present.  She  may  have  come  befote 
the  Committee.  I  am  not  sure.  I  know  we  had  her  befojre 
the  Committee  twice,  I  believe. 

Q.  You  did  have  her  twice?  A.  Yes. 

Q.  Now,  you  have  stated  that  her  first  appearance  wbs 
January  24, 1946?  A.  That  is  right.  After  that  we  asked 
she  and  Dr.  Barsky  both  for  a  list  of  the  members  of  tlje 
Executive  Board  of  the  Joint  Anti-Fascist  Refugee  Coin- 
mittee,  and  later  that  was  furnished  us  by  Miss  Bryan,  and 
then  I  believe  a  little  later  another  list  was  fuj*- 

394  nished  us.  I  think  we  had  two  lists  from  her. 

Q.  May  I  show  you  Government’s  Exhibit  24)? 
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You  have  already  identified  it  as  one  of  the  subpoenas 
which  were  issued  by  your  authority  as  Chairman.  A. 
This  is  the  subpoena  which  was  issued  at  the  same  time 
the  members  of  the  Executive  Board  were  summoned,  and 
this  was  issued  to  the  Committee  itself  and  was  served  on 
Miss  Bryan. 

Q.  And  when  is  that  returnable?  A.  On  the  4th  of 
April,  and  she  did  appear  on  that  date. 

Q.  She  did  appear  on  the  4th  of  April.  So  that  was 
the  second  of  her  appearances,  April  4?  A.  That  is 
right. 

Q.  Now,  on  that  day  did  Miss  Brvan  or  any  other  of 
the  persons  who  did  appear,  produce  any  of  the  records 
called  for  by  the  Committee  on  Un-American  Activities? 
A.  No,  sir. 

Q.  Did  all  who  were  subpoenaed  appear  on  that  date? 
A.  Yes,  sir. 

MR.  MURRAY :  If  the  Court  please,  I  am  now  at  the 
point  where  I  proposed  to  interrogate  this  witness  regard¬ 
ing  the  basis  for  the  issuance  of  the  subpoenas,  to  show 
that  the  House  Committee  on  Un-American  Activities 
summoned  the  defendants  to  produce  records  which 
395  were,  in  fact,  upon  the  matter  under  inquiry,  as  the 
indictment  charges;  that  is,  were  pertinent  to  and 
related  to  the  investigation  which  the  Committee  on  Un- 
American  Activities  was  conducting  pursuant  to  House 
Resolution  No.  5. 

By  Mr.  Murray: 

Q.  Judge  Wood,  will  you  state  on  w'hat  basis  these 
subpoenas  were  issued  to  the  various  individuals  you  have 
mentioned  connected  with  the  Joint  Anti-Fascist  Refugee 
Committee?  A.  Yes,  sir. 

MR.  ROGGE :  Now,  if  your  Honor  please,  I  object  to 
this  question.  I  understood  that  if  there  was  any  question 
as  to  pertinency  or  relevance,  as  far  as  the  House  Commit¬ 
tee  was  concerned,  that  is  a  legal  question  for  your  Honor 
to  rule  upon.  Now,  your  Honor  has  kept  the  issues  very 


narrow  here — “Were  these  documents  issued”;  “Did  the 
witnesses  appear”;  and  I  think  there  is  also  a  question  as 
to  whether  they  had  custody  on  which  we  take  a  position, 
and  did  they  produce. 

Now,  to  go  into  a  general  matter  of  background,  your 
Honor,  on  the  basis  on  which  you  limited  opening  state¬ 
ments,  I  don’t  think  we  can  go  into  material  like  that  with 
this  witness. 

THE  COURT:  Background  as  to  the  specific  facts  in 
this  case,  sir,  the  Court  didn’t  rule  out,  sir. 

MR.  ROGGE :  Well,  I  would  like  to  be  heard  at 
396  the  bench  on  this,  if  your  Honor  please. 

THE  COURT :  Very  well. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows :) 


#  *  •  * 

400  MR.  ROGGE:  I  am  not  going  to  stipulate  tjie 
point,  but  I  do  make  the  objection.  I  do  leave  my 

objection  as  to  relevance  and  I  make  a  further  specific 
objection  that  the  inquiry  that  is  now  propounded  is  ^s 
to  a  matter  for  the  Court  to  determine  and  to  be  heard 
out  of  the  presence  of  the  jury. 

THE  COURT:  Now,  let  me  get  you  straight,  Mir. 
Rogge.  You  indicated  a  moment  ago  that  if  you  were  to 
understand  that  this  procedure  was  to  be  such  that  a 
part  of  this  case  was  to  be  tried  without  the  presence  of  tlje 
jury,  do  I  understand  that  you  are  not  now  willing  \o 
concede  a  pertinency  and  that  you  will  require  proof,  as  pt 
is  your  perfect  right  to  do,  as  to  the  pertinency  of  this,  aqd 
that  you  do  request  that  that  be  considered  by  the  Court 
without  the  presence  of  the  jury? 

MR.  ROGGE :  Right,  your  Honor. 

THE  COURT:  Do  you  have  any  objection  to  th^t 
course  of  action,  sir? 

401  MR.  MURRAY :  No,  I  do  not,  your  Honor. 

THE  COURT :  All  right,  sir. 
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403  MR.  MURRAY :  Then  the  next  thing  in  import¬ 
ance  would  be  the  appearance  of  the  defendants 

before  the  Committee  on  April  4. 

THE  COURT:  Does  that  relate  to  the  question  Mr. 
Rogge  wants  to  argue? 

MR.  ROGGE:  Yes,  your  Honor,  and  I  am  prepared  to 
argue  that  now,  if  your  Honor  please. 

THE  COURT:  "All  right. 

Then  I  think  the  best  thing  to  do  is  to  excuse  the  jury  at 
this  time  and  excuse  this  witness  at  the  same  time. 

Will  he  be  a  witness  for  you  on  this  pertinency  matter? 
MR.  MURRAY:  Yes.  ’ 

THE  COURT:  Well,  suppose  we  have  him  return 
tomorrow  morning  at  10  o’clock. 

MR.  MURRAY:  Would  10:30  be  as  agreeable,  so  far 
as  he  is  concerned?  I  can  produce  other  testimony  up  to 
that  time. 

THE  COURT:  Yes.  You  have  no  objection,  do  you, 
Mr.  Rogge? 

MR.  ROGGE :  No,  except  I  have  cross-examination  on 
all  this. 

THE  COURT:  Certainly. 

All  right,  I  will  excuse  the  jury  at  this  time  and  entertain 
Mr.  Rogge’s  objection,  and  I  assume  you  will  make  the 
offer  of  the  hearings  before  the  Committee. 

MR.  MURRAY :  Yes.  There  are  certain  por- 

404  tions  of  those  proceedings  which  I  will  admit  are 
probably  not  relevant  to  this  case,  but  there  are 

others  I  am  going  to  offer,  which  I  am  sure  he  will  object 
to. 

THE  COURT:  Well,  we  will  come  to  that  when  we 
reach  it. 

(Counsel  returned  to  the  trial  table.) 

*  •  #  • 
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554  Proceedings 

(in  the  absence  of  the  jury) 

THE  CLERK:  Are  there  any  witnesses  in  the  room 
in  the  case  of  United  States  against  Edward  K.  Barsky? 

MR.  ROGGE:  If  the  Court  please,  we  have  two  wit¬ 
nesses  here,  and  I  may  say  to  that,  if  your  Honor  plbase, 
the  authorities  very  often  presume  regularity.  However, 
I  am  not  willing  to  go  so  far  as  to  stipulate  anything, 
because  I  find  on  looking  at  my  material  that  I  really 
challenge  the  motives  of  the  House  Committee ;  that  I  think 
they  are  acting  improperly  in  various  particulars  which 
were  specified,  and  I  think  under  the  circumstances — I  find 
no  case  dealing  specifically  with  this  resolution,  apd  I 
know  in  view  of  other  positions  I  have  taken,  I  don ’t  think 
I  would  be  consistent  if  I  now  said  we  presume  they  have 
jurisdiction.  The  resolution  provides  that  they  may  in¬ 
vestigate  un-American  and  subversive  activities,  whatever 
those  may  be,  and  the  indictment  alleges — and  I  suppose 
it  is  an  issue — that  what  they  required — They  allege  they 
require  books  and  records  which  were  pertinent  to  an 
inquiry. 

The  only  thing  that  I  can  add  to  what  I  previously 
stated  is  this:  If  your  Honor  feels  that  that  is  an  i^sue 
your  Honor  has  to  pass  upon,  there  is  only  one  ojther 
suggestion  I  can  make  with  reference  to  it,  and  th^.t  is 
this :  I  know  that  courts  have  often,  and  are  em- 

555  powered  to  under  the  rules,  very  often  appoint 
anything  from  a  master  to  an  auditor  to  a  valuation 

expert.  I  have  been  in  cases  where  Federal  courts  have 
done  that. 

THE  COURT :  We  will  not  do  that  in  this  case,  s^r. 

MR.  ROGGE:  I  was  going  to  say  that  our  books  and 
records  are  open  to  any  such  agency  that  the  court  m^ght 
suggest.  It  is  the  only  other  thing  I  can  suggest.  I  am 
not  willing  to  make  a  stipulation. 
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THE  COURT:  We  will  proceed  as  we  outlined  before 
unless  Mr.  Murray  has  something  more. 

MR.  MURRAY :  I  am  sorry,  your  Honor. 

THE  COURT :  I  say  we  will  proceed,  as  the  Court  and 
counsel  agreed  heretofore,  with  the  taking  of  testimony, 
unless  you  have  authorities  which  would  indicate  clearly 
to  the  record  the  pertinency. 

MR.  MURRAY:  I  don’t  follow  you,  your  Honor. 

THE  COURT:  Yes,  sir.  Yesterday  you  suggested 
that  you,  too,  would  look  to  see  if  there  was  a  legal  pre¬ 
sumption  which  would  make  it  unnecessary  to  take  testi¬ 
mony  as  to  pertinency. 

MR.  MURRAY :  Xo,  I  am  sure  there  is  no  such  pre¬ 
sumption,  your  Honor. 

THE  COURT :  Well,  we  will  proceed  with  the  testi¬ 
mony. 

MR.  ROGGE :  X'ow,  as  to  the  witnesses,  one  of  the 
witnesses  who  is  here  on  this  issue  of  pertinency  is  Miss 
Helen  R.  Bryan,  and  who  is  the  Executive  Secretary, 
556  and  who  knows  most  about  the  activities  of  the 
Joint  Anti-Fascist  Refugee  Committee. 

She  has  been  indicted  in  another  proceeding  and  we 
also  represent  her,  so  I  would  like  to  have  her  in  here, 
really,  as  an  assistant,  and  since  she  is  a  defendant  in 
another  criminal  case,  although  your  Honor  excludes  wit¬ 
nesses,  I  would  like  to  have  this  be  an  exception  to  that. 

THE  COURT :  T  see  no  reason  to  make  an  exception 
for  it.  She  is  not  in  this  case,  sir. 

MR.  ROGGE:  She  is  not  in  this  case,  but  she  has  all 
the  information  and  I  don’t. 

THE  COURT :  Well,  sir,  we  will  deal  with  her,  as  far 
as  this  case  is  concerned,  as  a  witness  and  have  a  uniform 
rule. 

THE  CLERK :  All  witnesses  will  remain  outside  until 
called. 

MR.  MI  RRAY :  I  am  sorry  I  was  confused  yesterday 
about  the  situation,  and  I  have  not  prepared  to  present 


evidence  immediately.  I  thought  we  were  going  to  arpue 
a  law  question. 

May  I  suggest — I  am  now  sending  for  my  witness,  and 
I  hope  he  will  be  here  in  a  very  short  time,  as  early  as 
twenty  minutes,  but  we  will  inevitably  run  into  the  question 
of  what  the  issue  is  precisely  and  what  evidence  is  admissi¬ 
ble  on  the  one  side  or  on  the  other  relating  to  that 
557  issue,  and  I  suggest  that  if  the  Court  and  coubsel 
find  it  not  inconvenient,  that  we  now  undertake  to 
clarify  in  our  minds  what  the  issue  will  be  and  what  pvi- 
dence  will  be  available  to  the  respective  sides  on  that  isiue. 


THE  COURT: 


There  is  one  thing,  Mr.  Murray,  the 


Court  will  say  to  you :  one  of  the  virtues  in  addition  to  the 
attempt  of  the  Court  to  assure  that  this  case  will  not  go  off 
on  a  tangent  or  prejudice,  and  having  the  jury  not  sit  at 
this  time,  is  the  fact  that  we  can  have  freedom  of  actioq  in 
connection  with  the  testimony,  or  greater  freedom  of  actjion 
than  if  the  jury  were  present. 

MR.  MURRAY:  Yes,  sir. 


TIIE  COURT:  By  that  I  do  not  mean  that  we  are 


going  to  go  far  afield,  but  I  meant  what  is  going  to  cqme 
before  the  Court  will  not  be  affecting  the  jury. 

MR.  MURRAY:  No. 

THE  COURT:  Do  you  have  a  statement  to  make!? 

MR.  MURRAY :  I  have  a  general  proposition  to  malke, 
on  which  T  invite  comment  by  Mr.  Rogge,  as  to  what  the 
issue  is  and  what,  therefore,  the  evidence  available  to  (the 
respective  sides  is. 

The  statute  makes  it  an  offense  for  one  having  b(feen 
summoned  to  produce  papers  upon  a  matter  under  inquiry 
wilfully  to  make  default.  Of  course,  failing  to  produce 
when  one  could  is  a  default. 


Now,  I  think  we  are  all  agreed  that  the  worps, 
558  “upon  the  matter  under  inquiry”  are  words  of  per¬ 
tinency,  meaning  that  the  records  -which  the  commit¬ 
tee  of  Congress  may  properly  call  for  are  records  which 
are  pertinent  to  the  investigation  which  the  committee'  is 
making. 
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Now,  it  was  said  in  the  Sinclair  case,  279  U.  S.,  I  think 
is  the  citation,  that  the  element  of  pertinency  must  be 
alleged  and  proved.  It  is  on  that  authority  that  I  concede 
that  we  have  got  to  offer  evidence  and  that  a  presumption 
can  not  supply  it  or  be  a  substitute  for  it. 

Now,  I  urge  upon  the  Court  the  analogy  between  a 
committee  of  Congress  operating  under  a  resolution  and 
a  grand  jury  conducting  an  investigation.  Now,  the  pow¬ 
ers  and  duties  and  the  limits  thereon  of  the  grand  jury 
are,  it  is  true,  more  clearly  defined  and  established  than 
is  true  in  the  case  of  congressional  committees  or  legis¬ 
lative  committees,  but  there  is  definitely  an  analogy. 

I  take  it  to  be  fundamental  and  beyond  debate  that  a 
grand  jury  may  properly  call  for  witnesses  and  properly 
call  for  records  which,  in  its  view  as  a  grand  jury,  may 
bear  upon  the  witness’  testimony  and  the  papers  respect¬ 
fully  may  bear  upon  an  investigation  which  that  grand 
jury  has  the  right  to  conduct.  A  grand  jury  for  the 
District  of  Columbia,  therefore,  subpoena  mostly  anybody 
in  this  district  to  appear  before  it  and  subpoena  mostly 
any  custodian  of  records  in  this  district  to  produce 
559  them  before  it,  with  these  limitations:  the  matter 
which  it  was  investigating  must  reasonably  tend 
to  promise  a  culmination  in  an  indictment  of  some  person 
or  organization.  The  matter  which  it  proposes  to  concern 
itself  with  must  be  within  its  jurisdiction  and,  in  particular, 
to  make  the  example  simple  enough,  in  its  territorial 
jurisdiction.  For  instance,  the  grand  jury  for  the  District 
of  Columbia  could  not  call  upon  witnesses  or  records  which 
bore  upon  and  only  upon  some  crime  that  occurred  in  a 
jurisdiction  outside  of  the  District  of  Columbia. 

"Within  those  very  few  limitations,  however,  it  is  hard 
to  say  what  a  grand  jury  might  not  call  for. 

Now,  to  take  that  analogy  to  a  congressional  committee, 
a  congressional  committee  has  powers  like  the  powers  of 
a  grand  jury.  It  has  limitations  also.  The  limitations, 
generally  speaking,  are  much  greater  and  the  jurisdiction 
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of  the  committee  much  narrower  than  that  of  the  ordinary 
grand  jury,  but,  nevertheless,  the  analogy  is  there  and 
given  the  jurisdiction,  the  powers  of  the  committee  <jught 
to  be  of  the  same  kind  and  almost  to  the  same  extent  as  the 
powers  of  a  grand  jury. 

A  grand  jury  never  knows  before  the  investigations 
whether  a  crime  has  been  committed  or,  if  it  has  been  con- 
mitted,  wTho  committed  it.  It  is  as  a  result  of  whai  the 
grand  jury  determines  in  the  investigation  itself  that  those 
conclusions  are  arrived  at.  j 

560  I  have  a  Supreme  Court  case  here  which  I  jwant 
now  read  to  your  Honor  because,  to  be  frank,  I  have 

not  fully  digested  it,  but  an  objection  was  made  id  the 
Hendricks  case,  I  think  it  was;  an  objection  was  made  by 
a  witness  who  was  called  before  the  grand  jury  that  the 
subpoena  did  not  apprise  him  of  the  charge  and  di<^  not 
give  him  other  information. 

The  Supreme  Court  disposed  of  that  by  saying  that 
information  the  grand  jury  itself  did  not  have  necessarily 
but  could  only  be  expected  to  have  it  after  the  investigation 
had  been  concluded  and  not  before  it  started. 

In  other  words,  it  is  fundamental  that  an  investigating 
body  can  not  know  until  it  has  investigated,  and  ini  the 
initial  stages  of  its  investigation  must  act  upon  information 
and  belief,  and  that  is  what  a  congressional  committee  |nay 
act  upon,  and  a  congressional  committee  has  as  much  r^ght 
to  act  upon  reliable  and  sufficient  information  as  h^s  a 
grand  jury. 

Another  analogy,  a  little  off  the  point  but  having  certain 
features  that  are  worthy  of  comparison,  is  the  powers  of 
an  arresting  officer;  his  power  to  make  an  arrest,  his  po[wer 
to  make  a  search  incident  thereto ;  his  power  to  seize  docu¬ 
ments  in  the  execution  of  a  warrant  authorizing  the  seizure 
of  them.  Well,  that  latter  analogy  probably  should  not  be 
mentioned,  because  it  may  not  be  an  analogy,  but  acting 
without  making  an  arrest  or  taking  papers  without 

561  a  warrant,  a  police  officer  acts  upon  information  and 
belief. 


Xow,  an  individual  has  a  constitutional  right  to  be  secure 
in  his  houses,  papers,  effects,  and  so  forth,  against  unrea¬ 
sonable  searches  and  seizures.  But  that  right  may  be 
invaded  in  practice  if  the  person  who  invades  it,  that  is, 
the  officer,  has  reasonable  grounds  to  believe  that  the 
person  whom  he  is  arresting  may  lawfully  be  arrested. 

So  that  a  grand  jury,  a  committee  of  Congress,  and  an 
arresting  officer,  all  operating  as  they  must  in  the  initial 
stages  of  a  prosecution,  shall  we  call  it,  or  of  a  legislative 
process  in  the  case  of  Congress,  must  be  granted  powers 
to  proceed  and  must  not  be  held  to  have  known  that 
which  they  are  set  upon  to  find  out  about  before  they 
start. 

That  being  so,  I  repeat,  a  committee  of  Congress  may 
justify  any  initial  step  it  takes  in  its  investigating  process, 
such  as  the  use  of  the  power  expressly  given  it  in  this 
resolution;  for  instance,  to  subpoena  a  witness  and  to  call 
for  records;  may  do  that  upon  information  and  belief,  and 
that  information  must  be  adequate  to  create  a  reasonable 
belief.  It  must,  in  fact,  create  such  a  belief,  and  that 
belief  must,  therefore,  be  an  honest  belief. 

In  this  case,  to  bring  it  down  to  our  case,  the  Committee 
on  Un-American  Activities  was  authorized  by  the  resolu¬ 
tion  of  its  creation — 

r>62  THE  COURT:  I  don’t  want  to  interrupt  you, 
Mr.  Murray,  but  you  need  not  touch  upon  the  author¬ 
ity  of  permitting  it,  because  the  Court  has  held  or  will  hold, 
as  a  matter  of  law,  that  the  Congress  did  have  the  right  to 
create  that  committee,  and  it  will  take  due  notice  of  the 
matter  submitted  to  it  for  inquiry. 

MR.  MURRAY :  That  being  so,  your  Honor,  I  need  only 
say  another  word;  that  this  committee  was  investigating 
Un-American  propaganda  activities,  subversive  and  un- 
American  propaganda  activities. 

It  had  a  right,  we  shall  contend,  to  investigate  into 
subversive  and  un-American  activities  of  the  communistic 
kind,  just  as  it  had  to  investigate  subversive  and  un- 
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American  activities  of  other  kinds.  It  had  a  right,  there¬ 
fore,  to  call  for  witnesses  who  might  give  testimony  on 
activities  of  that  sort.  It  had  a  right,  therefore,  to  ball 
upon  persons  or  organizations  to  produce  records  which 
might  bear  upon  activities  of  that  sort.  And  in  relation 
to  these  defendants,  and  in  relation  to  the  Joint  Aiti- 
Fascist  Refugee  Committee,  the  Committee  on  Un-Ameri¬ 
can  Activities  had  a  right  to  call  upon  that  organization 
and  upon  the  individuals  which  made  up  its  governing 
body,  to  produce  before  the  congressional  committee  rec¬ 
ords  of  that  organization,  provided  that  the  Commitjtee 
on  Un-American  Activities  had  reliable  and  credible  in¬ 
formation  which  caused  it  to  form  an  honest  belief 
503  and  could  reasonably  cause  it  to  form  suc'j  a 
belief ;  that  the  organization  itself  and  the  indiviju- 
als  mentioned  were  probably  engaged  in  circulating  propa¬ 
ganda  of  a  communistic  kind  which  was  subversive  and 
attacked  the  principle  of  the  form  of  government  guaran¬ 
teed  by  the  Constitution. 

Therefore,  it  is  proper  and  necessary  for  the  Government 
in  this  case  to  show  that  the  committee  had  received  infor¬ 
mation  tending  to  show  that  these  individuals  and  tjhis 
organization  was  engaged  in  activities  of  that  sort.  The 
Government  proposes,  therefore,  to  introduce  through  the 
testimony  of  the  chairman  of  that  committee  evidence  that 
the  committee  had  received  information  of  that  sort,  evi¬ 
dence  as  to  the  source  of  that  information. 

We  expect  to  show  by  that  testimony  that  the  eommit|tce 
did  have  such  information  and  that  information  was  cred¬ 
ible  and  was  sufficient  to  and  did  form  in  the  minds  of  ^he 
committee  the  belief  that  this  organization  was  a  proper 
subject  for  the  investigation  of  the  congressional  committee 
and  that  its  duties  under  the  resolution  demanded  that!  it 
move  toward  the  investigation  of  this  organization  and  ihe 
individuals  with  it. 

Now,  having  shown  that,  I  believe  the  Government  \jill 
have  established  evidence  sufficient  to  cause  the  Court  to 
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rule  that  the  records  of  this  organization,  which  were 
records  showing  contributions  to  it  and  an  expendi- 

564  ture  of  money  by  it,  and  correspondence  by  it  and 
foreign  organizations;  that  those  records  were  rec¬ 
ords  the  committee  had  a  right  to  have,  and  I  shall  ask, 
if  the  Court  does  so  rule,  that  the  Court  instruct  the 
jury  at  the  proper  time  in  accordance  with  that  same 
finding. 

Now,  having  done  that,  I  believe  the  Government  will 
have  done  all  it  need  to  do.  However,  in  this  case  I  propose 
to  offer  at  least  one  of  the  informants  upon  whom  the  com¬ 
mittee  of  the  Congress  relied  for  its  information,  and  I 
propose  to  ask  him  whether  he,  in  fact,  gave  the  informa¬ 
tion  which  the  committee  witness  will  have  said  he  did  give 
it,  and  then  turn  him  over  without  further  ado  to  the 
cross-examination  of  defense  counsel. 

Now,  so  much  for  what  the  Government  has  to  show  to 
prove  that  the  committee  had  reasonable  grounds  to  believe 
that  the  organization  towards  which  it  directed  its  attention 
was  of  a  kind  which  it  could,  under  its  resolution,  investi¬ 
gate. 

How  may  that  be  rebutted?  That  may  be  rebutted,  it 
is  my  view,  and  I  urge  it  upon  the  Court  and  invite  counsel 
for  the  defendants  to  comment,  it  may  be  rebutted  by 
showing  that  the  committee  did  not  have  such  information 
or  that  if  it  did  have  information,  that  information  was 
not  reliable  and  did  not  justify  the  committee  in  arriving 
at  the  honest  and  reasonable  belief  which  it  claims  it  did. 

MR.  ROGGE :  If  the  Court  please,  I  have  but  a 

565  few  comments  on  this.  Mr.  Murray’s  proposition 
strikes  me  as  a  “heads  I  win,  tails  you  lose”. 

If  I  understood  him  correctly,  he  is  going  to  put  some 
witness  on  to  ask  him,  “Did  you  testify  before  the  House 
committee?  Is  this  the  volume  which  vou  testified  to? 
Yes. 

Then  he  needs  to  be  turned  over  for  cross-examination 
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as  to  whether  he  testified  to  that  or  not,  and  there  the 
inquiry  is  to  end. 

If  that  is  so,  it  is  a  new  procedure,  as  far  as  I  am  con¬ 
cerned,  in  American  courts.  I 

I  thought  that  the  analogy  that  Mr.  Murray  drew  between 
this  House  committee  and  a  grand  jury  was  a  very  apt 
analogy.  That  is  one  of  our  complaints,  that  what  this 
committee  has  set  itself  up  as  is  a  grand  jury. 

THE  COURT:  I  don’t  think  you  need  to  argue  that 
feature,  sir.  What  we  are  interested  in  at  this  time  is  the 
procedure  wre  are  going  to  follow  in  connection  with  the 
matter  of  pertinency.  I 

MR.  ROGGE:  I  think  if  we  go  into  this  inquiry  tljere 
are  really  two  issues,  and  another  issue  is  whether  the 
House  committee  had  jurisdiction.  Now'  the  resolution 
created — 

THE  COURT :  I  will  say  to  you,  sir,  that  the  Court  will 
hold  as  a  matter  of  law*  that  they  did  have  jurisdiction  qnd 
that  that  resolution  was  legal  in  the  opinion  of  this 
566  Court,  sir.  So  you  can  go  to  the  other  part  of!  it, 
namely,  as  to  wrhat  they  did  under  that  resolution!  as 
to  its  materiality. 

MR.  ROGGE:  Well,  now,  does  your  Honor’s  statement 
go  so  far — If  it  does,  then  I  don’t  think  Mr.  Murray  has  to 
produce  any  evidence — Does  your  Honor’s  statement  go  so 
far  that  the  House  committee  had  jurisdiction  in  this 
particular  incident?  ! 

THE  COURT:  You  are  adding  to  w'hat  I  said.  I 
didn’t  say  that.  | 

MR.  ROGGE:  Then  I  think  another  issue  here  is 
whether  the  House  Committee  had  jurisdiction  in  tfiis 
particular  instance.  The  resolution  creating  it  stated  that 
the  House  committee  could  investigate  un-American — Ajnd 
of  course  in  another  place  we  question  that — and  subversive 
propaganda. 

It  is  our  contention,  and  we  think  if  we  go  into  this  isgue 
as  Mr.  Murray  wrants  the  Court  to  go,  I  think  we  would  then 
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be  entitled  to  show,  as  we  contend  the  facts  to  be,  namely, 
that  we  are  not  engaged  in  propaganda  but  that  our  sole 
activity  is  to  provide — at  least  I  would  want  to  make  an 
offer  of  proof  on  this,  your  Honor,  and  I  got  as  a  hunch 
that  your  Honor  did  not  agree  with  the  statement,  and  that 
is  whv  I  sav  that — if  we  go  into  this  issue,  I  think  we  would 
be  entitled  to  show,  and  at  least  I  would  ask  to  make  a 
record  on  it,  that  our  activities  were  relief  activities 

567  for  Spanish  anti-fascist  refugees  in  Franco  Spain, 

and  that  was  the  extent  of  our  activity,  and  I,  at 
least,  want  to  make  an  offer  of  proof  on  that.  I  think  that 
issue  is  involved. 

THE  COURT:  As  1  see  it,  Mr.  Rogge,  the  situation 
here  is  for  the  Court  to  sit  as  a  second  jury  to  the  commit¬ 
tee. 

MR.  ROGGE:  That  leads  me  to  another  comment, 
Judge,  and  I  am  a  member  of  the  Bar  of  the  court;  I  mean, 
the  courts  are  my  most  important  interest  because  I  have 
been  trying  cases  for  over  20  years.  As  a  matter  of  fact, 
I  was  in — 

THE  COURT:  It  is  not  only  our  interest,  but  our 
livelihood,  sir. 

MR.  ROGGE:  That  is  right. 

I  was  in  one  mass  conspiracy  trial.  I  didn’t  start  it.  I 
was  thrown  into  it.  But  I  have  come  to  the  conclusion  that 
it  placed  too  big  a  burden  on  the  court. 

THE  COURT:  We  are  not  going  into  that,  please. 

MR.  ROGGE :  The  only  comment  I  want  to  make  is  that 
I  think  if  we  follow  Mr.  Murray’s  rule,  your  Honor  will 
find  that  this  is  being  turned  into  a  political  case,  and  I 
know  your  Honor  does  not  want  to  do  it,  but  it  will  be,  and 
again  the  thing  that  I  am  suggesting,  that  it  seems  to  me 
that  the  Government  in  this  proceeding — and  it  has  done  it 
before — is  throwing  too  big  a  burden  on  the  court;  is 
throwing  such  a  large  burden  on  the  court  that  the 

568  court  can  not  manage  the  situation,  and  the  result  is 
that  the  people  lose  confidence  in  the  court,  and  I 

think  that  is  an  unfortunate  result. 


THE  COURT:  Well,  sir,  that  may  be  your  opinion, 
but  I  trust  that  is  not  going  to  be  an  opinion  that  is  shar|ed 
by  the  country,  because  X  have  a  vital  interest  in  tjhe 
country. 

MR.  ROGGE:  So  have  I,  Judge. 

THE  COURT:  And  I  believe  that  interest  in  the  coun¬ 
try  requires  that  I  have  a  vital  interest  in  the  integrity  of 
the  courts.  And  I  think  further,  sir,  that  if  I  do  that,  it 
will  be  wrong  here,  and  you  have  adequate  remedy  else¬ 
where. 

MR.  ROGGE:  Don’t  misunderstand  me.  T  was  not  cijit- 
icizing  your  Honor. 

THE  COURT :  Your  criticism  will  not  affect  me,  sir.j 

MR.  ROGGE:  I  was  not  criticizing  your  Honor. 

THE  COURT :  But  what  I  want  to  do,  sir,  is  to  see  as 
I  think  it  right,  sir.  You  preserve  what  you  believe  to  be 
right  and  taking  it  wherever  you  may  see  fit  thereafter  in 
case  you  disagree. 

MR.  ROGGE :  Yes. 

THE  COURT :  But  I  do  say  to  you,  as  far  as  this  is 
concerned,  I  do  not  believe  it  is  a  function  of  this  court  <bn 
this  matter  under  inquiry  to  sit  as  a  second  jury,  nor  do1 1 
think  it  would  be  my  function  to  go  into  the  ultimate  details 
of  this,  determined  after  all  this  has  been  received,  ]to 
determine  whether  my  view  would  be  different  than  that  of 
the  committee.  I  do  not  think  that  is  mv  function  at 
569  this  juncture. 

MR.  ROGGE:  Well,  I  will  accept  that  statement 
of  your  Honor,  and  I  think  under  those  circumstances  jit 
really  won’t  be  necessary  for  Mr.  Murray  to  go  into  this 
whole  line  of  evidence.  I  think  what  he  is  asking  your 
Honor  to  do  is  to  sit  as  a  second  jury  on  the  House  commit¬ 
tee,  and  I  think  that  is  one  thing  I  think  we  should  avoid, 
and  believe  me,  your  Honor,  I  was  not  criticizing  your 
Honor  in  any  respect. 

THE  COURT :  You  need  not  be  disturbed  of  that,  Mjr. 
Rogge. 
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MR.  ROGGE :  But  I  am  interested  that  we  do  keep  this, 
and  I  think  your  Honor  is  too ;  I  am  interested  that  we  keep 
this  from  being,  well,  a  political  smear  campaign,  and  I 
think  your  Honor  wants  that  same  result. 

THE  COURT:  I  am  not  interested  in  a  political  cam¬ 
paign,  except  its  exclusion,  sir,  and  that  is  why  the  jury  is 
not  seated  here  now,  sir. 

MR.  ROGGE:  1  understand  that,  your  Honor. 

THE  COURT:  And  I  do  not  want  them  to  be  preju¬ 
diced. 

We  will  proceed  in  the  manner  suggested,  sir. 

Are  you  ready,  Mr.  Murray? 

MR.  MURRAY :  I  am  sorry,  your  Honor,  having  mis¬ 
understood  what  the  situation  was.  I  do  have  a  witness 
I  can  call  now,  but  he  would  be  out  of  order. 

THE  COURT :  Do  you  object  to  him  coming  out 
570  of  ordei^  Mr.  Rogge? 

MR.  ROGGE:  No,  I  never  object  to  things  like 
that,  Judge. 

THE  COURT :  Very  well,  sir. 

MR.  MURRAY :  Perhaps  I  should  say  I  am  producing 
a  verifying  witness  rather  than  a  committee  representative, 
one  who  gave  information  to  it. 

THE  COURT :  Very  well,  sir. 

MR.  MURRAY :  Mr.  Alexander. 

Thereupon 


Robert  C.  Alexander 

was  called  as  a  witness  for  and  on  behalf  of  the  United 
States  and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Murray: 

Q.  State  your  full  name,  sir.  A.  Robert  C.  Alex¬ 
ander,  Assistant  Chief,  Visa  Division,  Department  of 
State. 
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Q.  Mr.  Alexander,  how  long  have  you  been  connected 
with  the  Department  of  State?  A.  About  30  years. 

Q.  Did  you  appear  before  the  Committee  on  Un-Ameri¬ 
can  Activities  of  the  House  of  Representatives  in 
571  February  of  1946?  A.  Yes,  sir. 

Q.  I  hand  you  Government’s  Exhibit  3  and  ask 
you  whether  that  is  a  transcript  of  the  testimony  which 
you  gave.  A.  That  appears  to  be  the  transcript. 

Q.  Have  you  read  it  fully  lately?  A.  I  glanced  oveip  it 
recently  but  have  not  studied  it.  It  appears  substantially 
to  be  about  what  I  said. 

MR.  MURRAY :  I  offer  it  in  evidence  and  propose  now 
to  read  it,  if  the  Court  please. 

(Thereupon  Government’s  Exhibit  3  for  identification 

was  received  in  evidence.) 

#  #  #  # 

573  (Thereupon,  the  exhibit  was  handed  to  Mr.  Rog^e, 
who  referred  to  same.) 

MR.  ROGGE :  I  have  read  the  first  three  pages  of  this, 
Judge,  and  I  would  like  to  have  you  read  those  same  thi^ee 
pages  and  see  whether  your  Honor  wants  to  admit  material 
like  that  into  this  record. 

(The  exhibit  was  handed  to  the  Court.) 

MR.  MURRAY :  Mr.  Alexander,  may  I  suggest  that  you 
read  it  too  ?  I  happen  to  have  a  copy  of  it  here. 

(A  copy  of  the  exhibit  was  handed  to  the  witness.) 

THE  WITNESS:  Thank  you. 

(Government’s  Exhibit  3  appears  in  its  entirety  as 
follows:) 

“809 

Friday,  February  15,  1946 

574  House  of  Representatives 

Committee  on  Un-American  Activities, 

Washington,  D.  C. 

i 

Executive  Session 

The  committee  met  at  11  o’clock  a.  m.,  Hon.  John  If. 
Wood  (chairman)  presiding. 
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THE  CHAIRMAN :  The  committee  will  come  to  order. 

MR.  ADAMSON :  We  have  Mr.  Alexander  here  this 
morning,  Mr.  Chairman. 

THE  CHAIRMAN :  Will  you  be  sworn,  Mr.  Alexander? 

Testimony  of  Robert  C.  Alexander ,  Assistant  Chief, 
Visa  Division,  Department  of  State 

(The  witness  was  duly  sworn  by  the  Chairman.) 

MR.  ADAMSON :  Mr.  Alexander,  will  you  state  your 
full  name  and  your  address  for  the  record? 

MR.  ALEXANDER:  Robert  C.  Alexander,  Assistant 
Chief,  Visa  Division,  Department  of  State.  Do  you  want 
my  home  address? 

MR.  ADAMSON :  You  had  better  give  that. 

MR.  ALEXANDER:  4704  South  Chelsea  Lane,  Bethes- 
da,  Maryland. 

MR.  ADAMSON:  How  long  have  you  been  with  the 
Visa  Office? 

MR.  ALEXANDER:  Well,  18  years  in  the  Visa  Divi¬ 
sion.  I  came  to  the  Department  of  State  about  30  years 
ago. 

MR.  ADAMSON :  You  have  practically,  then, 
575  been  with  the  State  Department  all  your  life. 

MR.  ALEXANDER :  I  was  about  21  when  I 
came  in.  I  will  be  50  this  vear. 

MR.  ADAMSON:  Have  you  come  here  this  morning  at 
my  request  to  give  such  information  to  the  committee  as 
you  may  be  able  to  in  connection  with  the  activities  of  the 
Joint  Anti-Fascist  Refugee  Committee  and  one  Helen 
Bryan,  the  Secretary,  Executive  Secretary  of  that  organ¬ 
ization,  and  Dr.  Edward  Barskv,  the  Chairman? 

MR.  ALEXANDER :  Yes,  sir. 

MR.  ADAMSON :  Can  you  tell  the  committee  from 
your  experience  and  handling  of  the  work  in  the  Visa 
Office  what  your  opinion  is  concerning  the  political  classi¬ 
fication  or  the  beliefs  of  those  two  persons,  that  is  Miss 


247 


Bryan  and  Dr.  Barsky?  Go  ahead  in  vour  own  way.  I 
don’t  want  to  lead  you. 

MR.  ALEXANDER:  This  is,  of  course,  the  Executive 
Session  and  the  testimony  is  confidential  and  will  not  !be 
published,  I  understand?  Is  that  right? 

THE  CHAIRMAN:  That  is  right. 

MR.  ALEXANDER:  In  that  case  I  will  be  glad  !to 
express  to  the  committee  my  opinion  in  the  light  of  my 
experience  in  handling  visa  cases  over  a  period  of  some  18 
years. 

The  Joint  Anti-Fascist  Refugee  Committee  is, 

576  from  all  the  evidence  I  have  seen  at  least,  a  Comiqu- 
nist  front  organization.  There  is  no  doubt  that  it 

is  honeycombed  with  Communists.  Dr.  Barsky,  who  is  one 
of  the  high  officers  in  it  is  what  we  regard  as  a  well  kno\Vn 
Communist.  He  was — as  I  recall,  I  have  seen  evidence 
that  he  was  at  one  time  on  the  Executive  Committee  of  tjie 
Communist  Party  in  this  country,  and  I  don’t  think  thejre 
is  any  question  in  the  mind  of  anyone  down  there  but  wh^it 
he  is  a  Communist. 

Now,  Miss  Bryan,  I  know  nothing  about  her,  only  that 
she  is  the  Secretary  of  that  organization,  and  the  organ¬ 
ization  being,  in  our  minds  in  the  Visa  Division,  a  Com¬ 
munist  organization,  we  assume  that  if  she  is  not  a  Commu¬ 
nist,  at  least  she  is  working  for  them. 

MR.  ADAMSON :  I  have  picked  out  one  particular  case 
that  I  have  really  picked  at  random  from  the  files  I  have 
seen.  Do  you  recall  an  application  made  for,  or  made  in 
behalf  of  a  man  named  Bela  Lustig  for  an  immigration  vi^a 
to  come  to  the  United  States? 

MR.  ALEXANDER :  Yes,  I  do. 

MR.  ADAMSON :  Was  that  applicant  the  brother  i>f 
one  of  the  heads  of  the  C.  I.  0.  Electrical  Workers  Union, 
who  was  already  here  in  the  United  States? 

MR.  ALEXANDER:  He  is,  according  to  this  Jam^s 
Lustig,  who  is  one  of  the  Communist  organizers  <j>f 

577  the  Electrical  Workers  Union,  the  brother  of  Jam4s 
Lustig. 
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MR.  ADAMSON :  James  is  already  here? 

MR.  ALEXANDER:  James  is  here.  He  came  here  in 
1920  or  1921.  He  was  naturalized  in  1928  as  an  American 
citizen,  and  he  is  admittedly  a  Communist. 

MR.  ADAMSON :  And  that  is  the  union,  is  is  not,  that 
now  has  Westinghouse  and  General  Electric  tied  up  in  a 
strike? 

MR.  ALEXANDER:  That  I  understand  from  public 
information  in  the  press.  I  don’t  have  any  direct  informa¬ 
tion  on  it. 

MR.  ADAMSON :  I  mean  from  the  newspaper  articles. 

MR.  ALEXANDER:  I  understand  that  is  true,  yes. 

MR.  RANKIN :  Mr.  Chairman,  what  we  are  driving  at 
is  whether  or  not  this  is  a  Communist  outfit.  We  are  not 
trying  the  union  here. 

THE  CHAIRMAN:  I  understand  that,  but  I  think  this 
evidence  will  be  connected  up. 

MR.  ADAMSON :  Was  a  visa  for  this  man  denied  by 
your  Office? 

MR.  ALEXANDER :  It  was. 

MR.  ADAMSON :  And  then  when  it  was  denied,  who 
intervened  in  his  behalf? 

MR.  ALEXANDER:  The  Joint  Anti-Fascist  Commit¬ 
tee  intervened,  through  the  War  Refugee  Board,  of 
578  which  Mr.  Pehle  was  the  head  at  the  time. 

MR.  ADAMSON :  Who  signed  the  letter,  Miss 
Bryan  or  Dr.  Barsky? 

MR.  ALEXANDER :  Miss  Bryan  signed  the  letter. 

MR.  ADAMSON :  Where  was  this  Bela  Lustig  born,  in 
what  country? 

MR.  ALEXANDER :  He  was  born  in  Hungary,  in 
Budapest,  in  1904. 

MR.  ADAMSON :  And  was  your  Office  satisfied  that  he 
would  make  a  loyal  and  trustworthy  citizen  of  the  United 
States? 

MR.  ALEXANDER:  We  were  not.  I  might  explain 
the  procedure  we  had.  During  the  period  of  the  war,  when 
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actual  hostilities  were  going  on,  before  any  such  applicant 
for  a  visa  could  have  his  application  approved,  the  t^ase 
would  have  to  be  sponsored  by  persons  in  the  United  States, 
and  the  sponsorship  records — that  is,  the  records  of  the 
sponsors — furnished  by  the  Intelligence  agencies,  and  a 
biographical  sketch  of  the  applicant  would  be  furnished  to 
an  interdepartmental  committee  on  which  was  represented 
the  F.  B.  I.,  the  Military  Intelligence,  the  Naval  Intelli¬ 
gence,  the  Immigration  and  Naturalization  Service,  ^nd 
the  Department  of  State,  five  men  on  that  committee. 
That  committee  rejected  Mr.  Bela  Lustig’s  application 
unanimously. 

579  Then  we  had  what  we  call  an  Interdepartmental 
Visa  Review  Committee,  which  was  authorized  to 
hold  hearings — that  is,  to  permit  anyone  to  appeal  and 
testify  orally  or  present  evidence  in  behalf  of  the  applicant 
who  had  been  turned  down  by  the  primary  committee.  Tjhe 
review  committee  also  rejected  the  application  unanimous¬ 
ly.  Then  it  went,  under  the  procedure  then  existing,  to 
the  President’s  Board  of  Visa  Appeals,  on  which  Was 
former  Senator  Bulkley  of  Ohio,  Judge  Helmick,  who  was 
Judge  in  the  United  States  Courts  in  China,  before  tl^ey 
were  wiped  out.  The  President’s  Board  also  unanimously 
rejected  the  application.  The  reasons  for  the  rejection 
were  that  the  evidence  of  communistic  influence  and  injfil- 
tration  and  activities  was  so  great  that  they  could  not  thke 
a  chance. 

After  the  rejection  by  the  committee  we  had  a  rule  tlfat 
no  case  could  be  reconsidered  within  six  months.  ^Ve 
didn’t  want  to  have  to  go  over  and  over  the  same  old  cases 
all  the  time.  After  the  six  months  expired,  upon  inquiry 
by  the  interested  persons,  we  informed  them  that  the  c4se 
would  now  be  in  order  for  reconsideration.  That,  of 
course,  did  not  mean  that  it  might  be  approved.  It  was 
only  eligible  for  reconsideration.  At  that  time  we  had  a 
communication  from  a  lawyer  in  New  York  by  the  name  of 
Ruth  Leiter — 
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550  MR.  ADAMSON  (interposing) :  That  is  a  wo¬ 
man? 

MR.  ALEXANDER:  A  woman  lawyer,  505  Fifth  Ave¬ 
nue,  whom  we  recognize  as  a  lawyer  for  Communists. 
That,  in  other  words,  in  our  minds  tagged  the  case  as  still 
without  doubt  a  communist  case.  We  indicated  to  them 
that  if  they  wished  to  renew  their  sponsorship  in  the  case, 
we  would  consider  it  again,  but  the  case  died.  No  one 
has  appeared,  no  one  has  filed  any  new  evidence,  and  so 
the  case  stands  as  turned  down,  and  that  is  the  end  of 
it. 

MR.  ADAMSON :  When  the  Joint  Anti-Fascist  Refu¬ 
gee  Committee  sponsored  this  man,  what  did  they  propose 
to  do  with  him?  Did  they  want  to  bring  him  here  to  the 
States,  or  did  they  propose  to  bring  him  through  the  United 
States  and  take  him  into  Mexico? 

MR.  ALEXANDER:  They  had  both  proposals  at  dif¬ 
ferent  times.  What  they  really  wanted,  as  we  all  know, 
was  to  bring  him  to  the  United  States.  Seeing  that  that 
might  be  difficult,  the  next  move  would  be  to  bring  him 
through  in  transit  to  Mexico.  A  number  of  aliens  have 
come  in  we  have  learned  from  experience,  ostensibly  in 
transit,  and  would  stay  here. 

MR.  ADAMSON:  Never  leave? 

MR.  ALEXANDER:  Never  leave.  And  we  could  not 
deport  them.  So  we  asked  these  people  to  present 

551  evidence  that  this  person  would  be  admitted  into 
Mexico.  We  never  heard  from  them. 

MR.  ADAMSON :  Have  you  had  experience  with  the 
Joint  Anti-Fascist  Refugee  Committee  and  Dr.  Barsky 
and  Miss  Bryan  in  other  matters  besides  this  particular 
one  ? 

MR.  ALEXANDER:  They  have  been  interested  in  a 
number  of  cases.  I  don’t  recall  any  particular  one  offhand, 
but  in  each  case  that  would  arise  we  would  have  the  Intelli¬ 
gence  reports  on  the  various  interested  persons,  and  we 
came  to  the  conclusion  down  there — and  of  course,  I  can’t 
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cite  any  specific  case  of  evidence  in  support  of  my  viejws, 
but  we  came  to  the  conclusion  that  there  was  no  doubt  but 
what  this  was  a  Communist  organization,  at  least  a  Com¬ 
munist  front  organization. 

MR.  ADAMSON:  They  were  engaged  in  transporting 
Communists  from  one  place  to  another? 

MR.  ALEXANDER:  That  is  right. 

MR.  THOMAS:  May  1  ask  a  question  right  there? 
This  man  Lustig  is  a  Hungarian,  is  he? 

MR.  ALEXANDER :  That’s  right. 

MR.  THOMAS:  Were  most  of  the  cases  that  the  Aijti- 
Fascist  Relief  organization  were  interested  in,  were  they 
persons  who  were  Spanish  who  were  of  Spanish  origin  or 
mixed  ? 

MR.  ALEXANDER :  I  think  so.  They  were  riot 
5S2  limited  to  persons  of  Spanish  origin.  They  wtjre 
interested  in  the  people  of  various  nationalities  ahd 
origins  who  had  opposed  Franco. 

MR.  THOMAS :  Do  you  know  whether  this  Lustig  hhd 
taken  part  in  opposing  Franco? 

MR.  ALEXANDER:  He  was  a  mechanic,  I  believe,  in 
Paris,  and  I  think  he  married  there.  He  may  have  ac¬ 
quired  French  nationality.  There  is  some  report  to  that 
effect  in  the  files — no  evidence  of  it.  But  when  the  war 
broke  out  in  Spain  he  went  to  Spain  to  fight,  as  he  saild, 
on  the  side  of  democracy.  He  was  wounded  in  Spain,  and 
after  the  war  was  over  he  rested  in  prison  for  several 
years  with  an  open  wound,  and  finally  was  released  from 
prison,  and  at  the  time  the  application  for  the  visa  was 
made  he  was  out  of  jail  but  under  some  kind  of  surveillance, 
parole  or  something  of  that  kind,  and  living  in  a  hotel  in 
Madrid. 

MR.  THOMAS :  Was  it  your  opinion  that  this  An^i- 
Fascist  organization  is  more  interested  in  getting  in  Conji- 
munists  or  more  interested  in  getting  a  Spanisli  refu¬ 
gees? 
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MR.  ALEXANDER:  That  would  be  hard  to  say.  It 
might  be  50-50  on  that.  The  evidence  I  have  seen  is  that 
they  are  interested  in  a  number  of  Communists.  They 
are  also  interested  in  refugees,  some  of  whom  may 

583  not  be  Communists.  They  are  particularly  inter¬ 
ested  in  the  Republic  and  the  Spanish  Republic 

crowd,  so-called. 

MR.  THOMAS :  That’s  all. 

MR.  RANKIN :  You  regard  this  as  a  Communist  front 
organization? 

MR.  ALEXANDER :  I  do,  because  of  the  fact  that  it 
has  among  its  members  and  influential  officers  or  members, 
a  number  of  persons  that  we  regard  as  Communists. 

MR.  ROBINSON:  I  wonder  if  you  have  any  other 
facts  on  which  to  base  your  opinion.  I  have  looked  over 
that  list  there,  and  I  saw  that  Harold  Ickes  was  on  it. 

MR.  ALEXANDER :  Of  course,  there  are  several  other 
names  on  the  committee  that  are  not  Communists.  You 
see,  that  was  one  of  the  tricks  of  the  United  Front,  to 
cloak  these  organization  with  some  semblance  of  respect¬ 
ability,  and  to  put  persons  on  there  who  were  not  Commu¬ 
nists,  and  to  sandwich  in  a  few  of  those  along  with  the 
Communists.  I  think  you  gentlemen  know  that  to  be  the 
general  practice. 

MR.  ROBINSON :  Did  you  have  any  other  experiences 
with  Dr.  Barsky  besides  the  one  you  have  mentioned  here? 

MR.  ALEXANDER :  Dr.  Barsky  has  been  interested  in 
some  few  immigration  cases  directly.  I  don’t  recall  off¬ 
hand  the  names  of  them. 

584  MR.  ROBINSON :  And  I  understand  that  you 
had  other  cases  where  this  Miss  Bryan  had  inter¬ 
vened  for  refugees  or  Communists  or  somebody? 

MR.  ALEXANDER :  Well,  the  Joint  Anti-Fascist  Com¬ 
mittee  has  been  interested  in  a  number  of  cases,  but  whether 
you  can  attach  it  personally  to  Miss  Bryan,  or  whether  in 
her  capacity  as  Secretary  of  the  Committee,  I  don’t  know. 
Undoubtedly,  as  I  said  in  this  case,  the  Lustig  case,  she  was 
acting  for  the  committee. 
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The  Committee  was  formed  in  1942.  It  was  a  consoli¬ 
dation  of  three  other  organizations.  You  gentlemen  know 
that. 

MR.  ADAMSON :  We  have  all  that. 

THE  CHAIRMAN :  Are  you  familiar  with  the  work¬ 
ings  of  the  three  organizations  that  went  into  this  consoli¬ 
dation  that  formed  this  committee? 

MR.  ALEXANDER :  They  were  generally  regarded  as 
Communist  Front  organizations — at  least,  one  or  two  of 
them.  I  don’t  recall  the  name  of  the  third  one.  One  was 
the  United  Refugee  Aid  Committee,  or  something  like  that. 
I  don’t  recall  the  exact  names  of  them,  but  at  least  twio  of 
the  organizations  had  been  active  in  the  interest  of  persons 
who  had  some  Communist  tinge. 

MR.  MUNDT:  You  said  that  in  addition  to)  the 
585  Lustig  case,  the  Joint  Anti-Fascist  Committee  had  in¬ 
terested  itself  in  several  other  immigration  cases. 
I  wonder  if  those  cases  were  all  of  such  a  nature  that  they 
had  to  be  rejected  by  the  Department? 

MR.  ALEXANDER:  I  would  say  that  I  don’t  recall 
any  that  we  approved. 

MR.  ROBINSON:  Does  that  apply  to  Dr.  Barskjj'  as 
well  as  to  this  Miss  Bryan? 

MR.  ALEXANDER:  That  applied  to  him.  I  djm’t 
recall  any  of  his  cases  that  we  approved. 

MR.  MURDOCK :  Mr.  Chairman,  I  would  like  to  ask  as 
a  background  a  few’  questions  about  the  present  lawi  in 
regard  to  the  admission  of  aliens,  especially  those  who  are 
thought  to  be  Communists.  Could  you  explain  that? 

MR.  ALEXANDER:  Yes.  Under  the  Act  of  Octcjber 
16,  1918,  any  person  who  advocates  the  overthrow  of  gov¬ 
ernment  by  force  and  violence,  the  assassination  of  public 
officers  because  of  their  status  as  public  officers,  the  unlaw¬ 
ful  destruction  of  property,  sabotage  and  so  forthj — I 
assume  you  are  familiar  with  that  Act — under  that  Act  Ithe 
Courts  have  held,  and  the  Attorney  General  recently  c^on- 
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firmed  the  administrative  view  in  the  case  of  Harry 
Bridges — that  a  member  of  the  Communist  Party  belongs 
within  the  category  of  persons  excluded  by  that  Act. 

On  January  2S,  1940,  the  Congress  passed  the 

586  Alien  Registration  Act,  and  in  the  light  of  the  deci¬ 
sion  of  the  Supreme  Court  in  the  Strecher  Case, 

where  the  Court  held  that  Strecher  has  ceased  to  be  a 
member  of  the  Communist  Party  at  the  time  the  deporta¬ 
tion  order  was  entered,  therefore  could  not  be  deported — 
the  Congress  inserted  a  provision  in  this  Alien  Registra¬ 
tion  Act  to  the  effect  that  any  alien  whoever  at  any  time 
in  the  past  had  been  a  member  of  any  one  of  these  excluded 
classes,  shall  be  excluded  from  entering  into  the  United 
States. 

HR.  RANK IX :  That  is  the  law  now. 

HR.  ALEXANDER:  That  is  the  law  today.  The 
Harry  Bridges  case — I  don’t  know  whether  you  gentlemen 
have  studied  it — I  have  looked  over  it  a  time  or  two — as 
I  see  it,  made  no  change  in  the  law  or  the  construction  of 
the  law.  The  Bridges  case  was  a  deportation  case  and  not 
a  case  of  an  alien  applying  for  admission.  Naturally,  the 
tendency  of  the  Courts  and  of  the  Congress  and  of  the 
administering  Executive  Branch  of  the  Government  has 
always  been  to  be  a  little  more  lenient  toward  a  man  who 
has  been  here  for  some  time,  and  to  uproot  him — to  be  a 
little  more  lenient  about  that  than  excluding  a  person  who 
had  never  been  here. 

MR.  ADAMSON :  On  that  point  there  is  a  statute — 

MR.  MURDOCK  (interposing) :  I  am  not  quite  through 
yet,  and  I  do  want  to  get  the  law  in  mind.  Would 

587  you  say  then  that  the  law  now  provides  that  one  who 
has  at  any  time  been  a  Communist  is  not  subject  to 

admission  at  this  time? 

MR.  ALEXANDER:  That  is  right.  The  present  law 
is  that  the  alien  applying  for  admission  who  at  any  time 
in  the  past  has  been  a  member  of  the  Communist  Party — 
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and  by  that  I  mean  one  of  the  78  National  Sections  ojf  the 
Communist  Internationale — is  excluded  from  admission 
under  the  law. 

MR.  MURDOCK :  I  want  to  develop  that. 

MR.  ADAMSON :  I  think  there  is  a  statute — the  gentle¬ 
man  will  correct  me  if  I  am  wrong — in  connection  with  the 
deportation  feature,  which  forbids  the  deportation  ofj  any 
person  who  came  to  this  country  prior  to  1924,  was  it  f  Is 
that  your  deadline? 

AIR.  ALEXANDER:  No,  I  will  tell  you  what  yorf  are 
thinking  about  there.  In  the  case  of  a  person  who  made 
an  illegal  entry  before  July  1,  1924,  there  was  a  statute 
of  limitations  upon  his  deportation,  which  was  five  years, 
and  so  after  1929,  when  the  five  year  statute  of  limitations 
expired,  you  could  not  deport  because  of  an  illegal  qntrv 
a  person  who  had  entered  more  than  five  years  previously. 

MR.  ADAMSON :  Then  that  is  the  statute  which  Idefi- 

i 

nitely  makes  a  deportation  case  a  different  class  of 
5S8  case  from  an  immigration  case. 

MR.  ALEXANDER:  Especially  if  it  is  a  de¬ 
portation  case  based  upon  an  illegal  entry  only. 

MR.  ADAMSON :  I  thought  Mr.  Murdock  might  j  like 
to  know  that.  | 

MR.  MURDOCK:  Yes,  I  am  glad  to  know  that.  GRhat 
is  all  I  want  to  ask. 

MR.  MUNDT:  Will  the  gentleman  yield  for  a  ques¬ 
tion?  I  wonder  if  you  will  elaborate  a  little  mord  on 
what  you  mean  by  the  78  National  Sections  of  the  Com¬ 
munist  Party,  as  you  used  the  expression. 

MR.  ALEXANDER:  In  the  conventions  of  the  Cjom- 
munist  Internationale  at  Moscow  all  these  agents  or  Rep¬ 
resentatives  of  the  different  Communist  parties  of  the 
world  were  there,  including  our  own  Earl  Browder. 

MR.  MUNDT :  The  Communist  Part  in  America,  then, 
is  one  of  those  78  that  vou  speak  of? 

MR.  ALEXANDER:'  That  is  right. 
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MR.  MUNDT :  There  are  more  national  divisions  than 
there  are  nations,  if  there  are  78. 

MR.  ALEXANDER:  Well,  that  might  be. 

MR.  MURDOCK:  Leaving  that  then,  this  organiza¬ 
tion  that  we  are  discussing  is  labeled  a  “charitable  organ¬ 
ization.” 

MR.  ADAMSON :  A  relief  organization.  I 

5S9  MR.  MURDOCK:  A  relief  organization.  Is  it 
your  impression  that  their  efforts  at  relief  have 
been  pretty  largely  to  get  those  persons  to  be  relieved  into 
this  country?  Is  that  it? 

MR.  ALEXANDER:  Well,  naturally,  the  only  contact 
that  I  would  have  or  information  that  I  would  have  would 
be  on  that  kind  of  case.  I  would  not  know  just  what  the 
extent  of  their  activities  is  in  other  fields,  such  as  ordinary 
charity  or  public  relief  or  something  like  that.  I  would 
not  know  that.  The  only  cases  I  would  see  would  be  the  j 
ones  where  they  are  trying  to  get  somebody  into  this 
country.  i 

MR.  MURDOCK:  You  have  mentioned  one  case  at  . 
some  length?  Do  you  think  there  were  a  good  many  such 
cases  ?  You  said  you  knew  of  none  that  had  been  approved. 

Are  those  cases  pretty  numerous? 

MR.  ALEXANDER :  Not  many.  I 

MR.  MURDOCK:  So  far  as  the  witness  is  concerned,  i 
then,  we  are  looking  at  one  phase  of  their  work,  and  that  is 
what  I  wanted  to  develop. 

MR.  ADAMSON :  Naturally,  I  have  not  taken  the 
Department  as  a  whole.  I  am  taking  them  one  by  one.  ! 

MR.  ROBINSON :  W'ould  you  say  that  this  one  organi¬ 
zation  has  tried  to  get  more  people  into  the  country  through 
visas  than  the  usual  Communist  Front  organization 
590  has? 

MR.  ALEXANDER :  I  would  say  less,  much 

less. 

MR.  ROBINSON :  There  are  several  organizations  that 
have  been  more  active  than  this  organization? 
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MR.  ALEXANDER :  Oh,  yes. 

MR.  ROBINSON:  In  that  particular? 

MR.  ALEXANDER:  Yes,  the  Hebrew  Order,  B’nai 
B’rith  and  other  such  organizations  have  been  far  more 
active  in  visa  cases,  as  we  call  them,  than  has  this  Commit- 
tee. 

MR.  MURDOCK:  I  am  glad  to  have  that  brought  out, 
because  in  passing  judgment  on  this  group  I  am  goin£  to 
look  pretty  closely  at  this  business  of  trying  to  get  people 
into  the  country.  I  am  charitably  inclined,  but  not  to'  the 
extent  of  throwing  the  doors  wide  open  and  letting  anjgels 
or  devils  come  in. 

MR.  MUNDT :  In  that  connection,  are  there  other 
organizations  that  have  had  a  complete  record  of  failure 
to  secure  any  favorable  decisions,  such  as  has  been  the 
record  of  the  Joint  Anti-Fascist  Refugee  Committee?  | 

MR.  ALEXANDER:  Well,  I  could  not  say  that  the 
Joint  Anti-Fascist  Committee  had  not  succeeded  in  getting 
anybody  in  the  country.  I  just  don’t  recall  any  case  wljiich 
has  been  approved  and  in  which  they  were  interested,  but 
I  know  of  no  organization,  offhand,  that  has  had 
591  more  failures,  we  will  say,  has  been  less  successful. 

MR.  MUNDT :  That  answers  the  question,  j 

MR.  ADAMSON :  In  other  words,  they  have  sponsored 
more  unqualified  applicants  ? 

THE  CHAIRMAN:  A  greater  percentage? 

MR.  ALEXANDER:  I  would  say  that,  yes. 

THE  CHAIRMAN :  My  understanding  of  your  testi¬ 
mony  is  that  it  is  your  opinion  that  there  is  no  organization, 
no  other  organization  that  has  had  as  great  a  percentage 
of  failures  to  secure  admissions  in  the  ration  of  applications 
made  than  this  Committee? 

MR.  ALEXANDER:  That  would  be  my  general  im¬ 
pression,  without  actually  counting  the  cases,  you  see. 

MR.  ROBINSON :  You  haven’t  any  record  of  the  num¬ 
ber  of  applications  that  this  Committee  has  sponsored,  have 
you? 


t 


258 


MR.  ALEXANDER :  Of  course,  we  Lave  the  record  of 
every  one  they  have  sponsored. 

MR.  ROBINSON :  Do  you  know  how  many  there  are? 

MR.  ALEXANDER:  No,  we  would  have  to  search 
through  the  files,  some  100,000  files,  to  count  them. 

MR.  ROBINSON :  Do  you  have  any  judgment  as  to 
whether  it  would  he  eight  or  ten  or  one  hundred? 

AIR.  ALEXANDER:  There  would  be  around  one  hun¬ 
dred,  I  would  say,  somewhere  between  seventy-five 

592  and  one  hundred.  They  were  several  times  inter¬ 
ested  not  so  much  in  an  individual  as  in  group  move¬ 
ments.  They  wanted  to  move  a  group  of  people,  say,  out 
of  Spain  or  out  of  some  place  in  France  or  Portugal  and 
take  that  group  to  Mexico,  for  example. 

MR.  RANKIN :  A  jumping-off  place  to  come  to  the 
United  States. 

MR.  ALEXANDER:  That  is  what  we  thought. 

THE  CHAIRMAN :  Are  there  any  further  questions 
by  any  member  of  the  committee?  Mr.  Alexander,  we 
appreciate  your  coming  over  and  giving  us  this  informa¬ 
tion. 

MR.  RANKIN :  Thank  you  very  much,  sir. 

MR.  ADAMSON:  Thank  you,  Mr.  Alexander,  at  any 
time  we  can  help  you  don ’t  hesitate  to  call  on  us. 

THE  CHAIRMAN :  Thank  you,  sir. 

(The  witness  withdrew.) 

(Discussion  off  the  record.) 

With  the  approval  of  the  committee  I  am  going  to  direct 
the  reporter  to  make  only  one  copy  of  this  testimony  and 
furnish  it  to  the  Chairman.  The  committee  will  adjourn  at 
this  time  until  next  Tuesday  at  10  a.  m. 

("Whereupon,  at  12  o’clock  noon,  the  committee  ad¬ 
journed  until  10  o’clock  a.  m.  (Tuesdav,  Februarv  19, 
1946.)” 

593  THE  COURT :  I  think  it  adds  up  to  giving  the 
committee  information  on  which  they  were  required 

to  proceed  in  connection  with  the  resolution  under  wdiich 
they  were  functioning,  sir. 
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Here  is  the  case  of  a  man  who  has  occupied  a  status  in 
the  Government  for  some  30  years,  and  he  is  a  sworn  wit¬ 
ness.  lie  is  a  man  who  has  had  an  opportunity  to 
observe  the  tilings  with  reference  to  which  he  speaks.  In 
fact,  his  duties  require  him  to  have  dealings  of  that  sort. 

MR.  ROGGE:  May  I  ask,  does  that  go  so  far  as  io 
include  this  man’s  opinions  as  to  various  things? 

THE  COURT :  Based  on  the  information  which  he  hacl, 
yes,  sir.  His  opinions  based  on  his  experiences,  sir. 

MR.  ROGGE:  I  am  inquiring  as  to  procedure  no^, 
Judge.  I  understood  from  Mr.  Murray’s  own  statement 
that  the  House  committee  had  to  have  reliable  and  credible 
information,  something  upon  which  they  could  form  atn 
honest  brief  or  a  reasonable  brief. 

THE  COURT:  I  understood  that. 

MR.  ROGGE:  I  take  it  that  my  cross-examination  can 
now  go  into  matters  as  to  whether  this  is  reliable  informa¬ 
tion,  test  this  man  as  to  the  basis  on  which — 

THE  COURT:  Do  you  mean  cross-examine  him  as  to 
that  document,  sir? 

MR.  ROGGE :  Yes. 

594  THE  COURT:  You  may,  sir. 

MR.  MURRAY :  I  have  not  completed  my  direclt, 
Mr.  Rogge. 

Do  you  mean  you  want  to  do  it  now’? 

MR.  ROGGE:  No,  I  don’t  care  wrhen  I  do  it. 

THE  COURT:  No,  do  it  wdien  the  direct  is  completed. 

MR.  ROGGE:  Yes,  sir. 

By  Mr.  Murray: 

Q.  Mr.  Alexander,  since  the  last  question  w’as  asked  you, 
have  you  read  a  carbon  copy  of  Government’s  Exhibit  3? 
A.  I  read  most  of  it. 

MR.  MURRAY :  I  shall  now  read  to  the  Court  Govern¬ 
ment’s  Exhibit  3. 

THE  COURT:  You  need  not  read  it  so  far  as  I  am 
concerned,  unless  you  desire. 

MR.  MURRAY :  I  just  want  the  Court  to  know  it,  thait 
is  all. 
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THE  COURT :  I  have  read  it,  sir. 

MR.  MURRAY :  You  may  cross-examine. 

MR.  ROGGE:  Now,  if  your  Honor  please,  I  am  going 
to  have  to  read  this  as  I  go  along.  I  may  find  that  it  would 
be  better  procedure  for  me  to  have  an  opportunity  to  read 
this  through  and  then  cross-examine  the  witness. 

THE  COURT :  All  right,  sir,  you  sit  down  and  read  it, 
sir. 

I  understood  you  had  read  three  pages. 

595  MR.  ROGGE :  I  read  the  first-  three  pages,  yes, 
your  Honor. 

THE  COURT :  The  procedure  which  I  was  suggesting 
originally,  Mr.  Rogge,  was  the  purpose  of  letting  him  read 
it  so  we  could  all  hear  it  at  the  same  time,  subject  to  any 
motion  you  might  care  to  make  to  strike.  But  you  might 
read  it  now. 

(There  was  a  pause  in  the  proceedings  while  Mr.  Rogge 
read  Government’s  Exhibit  3.) 

MR.  ROGGE:  I  apologize  for  taking  this  time,  your 
Honor. 

THE  COURT :  Very  well,  sir. 

MR.  ROGGE :  I  shall  now  proceed. 

Cross-Examination 
By  Mr.  Rogge: 

Q.  Mr.  Alexander,  you  say  here  “The  Joint  Anti- 
Fascist  Refugee  Committee  is,  from  the  evidence  I  have 
seen  at  least,  a  Communist  front  organization.”  What 
was  that  evidence?  A.  Various  reports  from  various 
sources  passing  in  government  channels. 

Q.  Well,  will  you  tell  us? 

THE  COURT:  Various  reports,  what,  sir? 

THE  WITNESS :  Various  reports  from  various  sources 
in  government  channels. 

By  Mr.  Rogge: 

Q.  Will  you  tell  us  something  about  the  nature  of 

596  those  reports?  Who  made  them;  what  they  pur¬ 
ported  to  recite?  A.  They  purported  to  recite  the 
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information  which  was  in  the  possession  of  the  vaijious 
agencies  and  sources. 

Q.  Who?  A.  The  Government,  various  ones. 

THE  COURT:  Name  them,  if  you  can,  sir. 

THE  WITNESS :  There  might^be— 

By  Mr.  Rogge:  j 

Q.  Not  “there  might  be”.  I  want  to  know. 

THE  COURT:  Your  recollection,  if  you  know,  sir. 

THE  WITNESS :  I  can  only  say  this,  your  Honor :  We 
received  customarily  reports  from  the  FBI,  the  Military 
Intelligence,  the  Naval  Intelligence  and  from  the  S|tate 
Department  files,  and  these  may  have  come  from  all 
sources,  any  one  source  or  all  sources. 

By  Mr.  Rogge: 

Q.  Do  you  remember  any  specific  one?  A.  No. 

Q.  Now,  you  say  here,  “There  is  no  doubt  that  it  is 
honeycombed  with  Communists.” 

Will  you  name  them,  sir,  please?  A.  That  is  my  opin¬ 
ion,  sir,  and  I  prefaced  that  by  saying  it  was  my  opinion, 
and  I  think  I  have  named  them  in  the  report. 

597  Q.  Well,  will  you  just  tell  us  now?  Yousayh|ere 
that  the  Joint  Anti-Fascist  Refugee  Committee — and 
this  was  the  statement  you  made  before  the  House  Comnjiit- 
tee,  is  that  right?  A.  That  is  right. 

Q.  — You  say  was  honeycombed  with  Communists.  A. 
That  is  right.  j 

Q.  Now,  let’s  have  you  name  them,  please,  sir.  A.  We 
considered  Dr.  Barsky  a  Communist.  | 

Q.  Now,  when  you  say  “We  considered”;  do  you  me^n 
he  is  a  member  of  the  Communist  Party?  A.  Whether  he 
carries  a  card  or  not,  of  course  I  don’t  know. 

Q.  You  don’t  know?  A.  No. 

Q.  Have  you  ever  seen  him  at  a  Communist  Party 
meeting?  A.  No,  sir;  no,  sir. 

Q.  And  yet  on  that  basis  you  undertake  to  say  that  an 
American  citizen  in  your  opinion  is  a  Communist?  A. 
That  is  right. 
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Q.  Without  anv  more  than  that?  A.  I  have  said  that 
these  reports  come  through  various  sources,  and  the  sub¬ 
stance  of  these  reports,  in  my  opinion,  Dr.  Barsky  is 

598  a  Communist;  James  Lustig  is  a  Communist,  and 
perhaps  Ruth  Beider. 

Q.  Now,  what  do  you  base  your  statement  on  that  Ruth 
Lcider  is  a  Communist,  sir?  A.  Because  of  the  nature  of 
the  cases  she  has  been  handling. 

Q.  Just  what  do  you  mean  by  that?  A.  Well,  people 
who  are  generally  interested  in  Communist  cases — 

Q.  What  do  you  mean  by  that  “Communist  cases”? 
.V.  Aliens  who  are  Communists  and  they  are  trying  to  get 
into  the  country. 

Q.  How  many  cases  has  Ruth  Leider — She  works  in 
immigration  work;  is  that  right?  A.  To  some  extent. 

Q.  That  is  her  line  of  work;  is  that  right?  A.  That  is 
right. 

Q.  How  many  cases  has  she  been  interested  in  asking 
for  permission  for  someone  to  come  into  this  country? 
A.  Oh,  I  recall  probably  a  dozen. 

Q.  A  dozen  cases?  A.  Yes. 

Q.  And  do  you,  of  your  personal  knowledge,  know  the 
political  affiliation  or  opinion  of  those  persons  for  whom 
she  asks  permission  to  enter  the  country?  A.  My 
opinion  is  most  of  them  were  Communists. 

Q.  On  what  do  you  base  that?  A.  On  the  vari- 

599  ous  information  we  received  regarding  the  persons 
who  wanted  to  come  here. 

Q.  Now,  you  say  she  was  interested  in  about  a  dozen 
cases  ?  A.  As  I  recall.  She  may  have  been  interested  in 
more.  I  don’t  see  all  the  cases. 

Q.  And  how  many  of  those  do  you  think  were  Commu¬ 
nists,  in  your  opinion,  which  is  based  on  report?  You 
never  have  seen  any  of  these;  you  haven’t  seen  any  evi¬ 
dence  that  any  of  these  were  members  of  the  Communist 
Party;  is  that  right?  A.  That  is  right. 

THE  COURT:  You  mean  other  than  reports,  sir? 
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MR.  ROGGE:  Other  than  the  reports  you  have  seen? 
THE  WITNESS :  That  is  right. 

By  Mr.  Rogge: 

Q.  You  have  never  seen  her  at  a  Communist  Phrty 
meeting,  have  you?  A.  No,  sir. 

Q.  You  have  never  seen  her  report  at  a  Commupist 
Party  meeting,  either,  have  you?  A.  I  don’t  recall  sjnv. 

Q.  And  you  are  not  going  to  tell  us  that  in  your  opinion 
this  dozen  persons  that  she  asked  for  permission  to  come 
into  the  country  were  all  Communists,  are  you?  A.  ko, 
sir. 

Q.  And  yet  on  the  basis  of  that  activity,  in  your 
600  opinion  you  are  going  to  label  Ruth  Leider,  an 
American  citizen,  as  a  Communist?  A.  That  is  my 
opinion. 

Q.  That  is  all  I  am  trying  to  get  at.  I  just  want  the 
basis  upon  which  you  form  your  opinion  that  a  personj  is 
a  Communist. 

All  right,  now  who  else  in  this  organization  that  ^ou 
call  honeycombed  with  Communists  was  Communists?  A. 
James  Lustig. 

Q.  You  have  named  him.  Who  else?  A.  I  don’t  know 
the  others.  I  don’t  know  anything  about  the  others. 

Q.  Please,  sir,  I  just  want  to  be  sure  I  understand  your 
answer. 

You  have  given  me  now  three  people,  and  in  an  organ¬ 
ization  that  contains  many,  that  has  an  executive  boalrd 
of  16  members  alone,  and  do  you  mean  to  tell  me  that  you 
base  your  opinion  that  this  group  is  honeycombed  w}th 
Communists  on  information — and  you  don’t  have  it  even 
definite  as  to  them — as  to  but  three  individuals.  Do  I 
understand  you  correctly?  A.  There  are  three  that  I 
believe  to  be  Communists.  There  perhaps  could  be  mote. 
I  don’t  say  those  are  the  only  three. 

Q.  Just  a  minute.  I  just  want  to  be  sure  that  I  und^r- 
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stand  you.  It  is  on  the  basis  of  those  three  as  to 

601  which  you  have  an  opinion,  and  again  you  don’t 
have  evidence,  that  they  were  Communists;  it  is  on 

that  basis  that  you  are  telling  us — and  I  just  want  to  be 
sure  I  understand  you — that  this  organization  was  honey¬ 
combed  with  Communists?  A.  There  is  more  basis  than 
that;  the  type  of  case  in  which  the  organization  generally 
was  interested — 

Q.  Just  a  minute,  I  am  trying — 

ME.  MURRAY :  Just  a  moment,  Mr.  Rogge,  you  have 
interrupted  him. 

THE  COURT :  Yes,  let  him  answer. 

MR.  ROGGE:  If  your  Honor  please,  I  think  he  mis¬ 
understood  my  question. 

MR.  MURRAY :  No,  he  has  not  indicated  that  he  mis¬ 
understood  it. 

THE  COURT :  Let  him  answer  the  question. 

You  asked  him  on  which  he  bases  this  determination, 
sir,  and  I  think  it  is  fair  he  be  given  an  opportunity  to  state 
it. 

Do  you  have  any  other  information?  You  may  state  it, 
if  you  do. 

THE  WITNESS:  A  general- type  of  case  in  wdiich  the 
Joint  Anti-Fascist  Refugee  Committee  is  interested,  as 
well  as  the  name  of  the  organization  itself,  the  word  “Anti- 
Fascist”  is  a  common  term  used  by  Communists. 

602  By  Mr.  Rogge : 

Q.  Maybe  I  should  ask  you  what  your  under¬ 
standing  of  a  Communist  is.  If  a  person  is  anti-fascist, 
does  that  make  him  a  Communist?  A.  No,  sir. 

Q.  Well,  maybe  again  I  misunderstood  you — 

MR.  MURRAY :  No,  you  did  not  misunderstand,  Mr. 
Rogge. 

MR.  ROGGE :  If  the  Court  please,  this  is  cross-exami¬ 
nation,  and  I  don’t  think  counsel  should  interrupt  me. 
I  don’t  interrupt  him. 

MR.  MURRAY :  I  suggest  that  counsel  ask  questions 
rather  than  making  comments. 
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THE  COURT :  Yes,  sir.  Put  it  in  the  form  of  a  ques¬ 
tion,  please,  Mr.  Rogge. 

By  Mr.  Rogge: 

Q.  Didn’t  I  understand  you  to  say  a  moment  ago  that 
the  very  fact  that  a  person  used  the  name  anti-fascist  was 
some  indication  that  he  was  Communist?  A.  Possibly. 

Q.  Then  I  did  not  misunderstand  you. 

Now,  let’s  go  back  here  again,  and  I  want  to  press  jpou 
as  to  this  statement:  You  say:  “There  is  no  doubt  that 
it  is  honeycombed  with  Communists”. 

Now,  can  you  name  me  any  others  than  the  three 
603  that  you  have  already  named?  A.  No.  But  I 
don’t  say  there  are  no  others. 

Q.  Now,  you  said  the  type  of  case  that  the  Joint  Anti- 
Fascist  Refugee  Committee  was  interested  in. 

Do  you  know  much  about  its  activities?  A.  Only  in 
connection  with  the  cases,  the  visa  cases  in  which 
have  been  interested. 

Q.  Do  you  know  anything  about  their  relief  work? 
A.  No,  sir. 

Q.  About  the  aid  they  have  given  in  various  forms  of 
relief  to  anti-fascist  refugees,  and  may  I  use  the  term 
“from  Franco  Spain”?  A.  I  don’t  know  about  that.  ] 

Q.  Now,  you  say  the  visa  cases.  How  many  visa  casjes, 
to  your  knowledge,  were  they  interested  in? 

THE  COURT:  By  “they”,  you  mean  the  whole  com¬ 
mittee,  sir? 

MR.  ROGGE :  That  is  right,  Judge. 

THE  WITNESS:  Those  that  came  to  my  attentiqn; 
I  estimated,  as  stated  in  that  testimony,  perhaps  75  or  100. 
That  was  just  a  rough  estimate  of  those  that  might  have 
come  to  my  attention  through  the  several  years  that  I  had 
been  noticing  cases  in  which  this  committee  was  interested. 
By  Mr.  Rogge: 

Q.  This  is  for  the  whole  committee?  A.  That  iis 
right. 
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Q.  And  the  case  that  you  testified  to  here  at 

604  length  about,  which  was  Bela  Lustig,  that  was  the 
case  which  was  handled  through  the  "War  Refugee 

Board,  wasn’t  it?  A.  On  behalf  of  the  Joint  Anti-Fascist 
Refugee  Committee. 

Q.  Yes,  but  it  came  through  a  regular  governmental 
agency,  didn ’t  it,  I  mean?  I  mean  wasn’t  the  War  Refugee 
Board  a  governmental  agency?  A.  That  I  could  not  say. 

Q.  Do  you  recall  any  specific  cases,  aside  from  the  case 
of  Bela  Lustig,  in  which  the  Joint  Anti-Fascist  Refugee 
Committee  was  interested?  A.  No  specific  cases. 

Q.  That  is  the  only  specific  case  you  have  in  mind;  is 
that  right?  A.  That  is  right.  But  I  know  there  were 
others. 

Q.  Can  you  give  me  the  names  of  any  others?  A.  No. 
Q.  Now,  isn’t  it  a  fact  that  most  of  the  cases  in  which 
the  Joint  Anti-Fascist  Refugee  Committee  was  interested 
in  were  persons  who  were  of  Spanish  origin  or  who  had 
fought  in  the  Spanish  Civil  War?  A.  That  was  my  ob¬ 
servation. 

Q.  In  other  words,  as  you,  yourself,  say  here,  “They 
were  interested  in  the  people  of  various  nationalities  and 
origins  who  had  opposed  Franco.” 

605  That  is  your  own  testimony  here;  is  that  correct? 
A.  But  that  is  not  exclusively.  I  didn’t  say  that 

exclusively. 

Q.  Well,  am  I  reading  your  statement  here  correctly? 
MR.  MURRAY:  May  I  ask  the  page,  Mr.  Rogge? 

MR.  ROGGE:  Page"  816. 

MR.  MURRAY :  Thank  you. 

MR.  ROGGE:  “They  were  interested  in  the  people  of 
various  nationalities  or  origins  who  had  opposed  Franco”. 
By  Mr.  Rogge: 

Q.  Was  that  your  statement  or  not?  A.  They  were 
not  limited  to  persons  of  Spanish  origin.  They  were  in¬ 
terested — I  didn’t  say  exclusively.  They  were  interested 
in  people  of  various  nationalities  and  origins  who  had  op- 
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posed  Franco.  I  didn’t  say  they  were  the  only  ones  they 
were  interested  in. 

Q.  Who  else  were  they  interested  in'? 

MR.  MURRAY :  Pardon  me  just  a  moment. 

The  witness  has  not  finished  his  answer.  He  was  about 
to  say  what  he  didn’t  say. 

May  I  ask  that  the  witness  be  permitted  now  to  answer 
that,  in  reference  to  that  page  816? 

MR.  ROGGE:  I  thought  he  had  finished  his  answer. 
I  am  sorry,  Judge. 

606  By  Mr.  Rogge: 

Q.  Had  you  finished  your  answer,  sir?  A.  Wjiat 
I  was  saying  was  that  my  statement  here  that  they  wjere 
interested  in  people  of  various  nationalities  and  origins 
who  had  opposed  Franco  is  not  to  be  considered  a  state¬ 
ment  that  they  were  exclusively  interested  in  persons  vjdio 
were  opposed  to  Franco. 

Q.  Now,  isn’t  it  also  a  fact  that  the  one  case  that  you 
remember  specifically  was  of  someone  who  was  under 
surveillance  in  Madrid,  Bela  Lustig;  isn’t  that  rigjit? 
A.  I  don’t  know  that  he  was  under  surveillance. 

Q.  Well,  let’s  just  look  at  your  own  statement  here.j 

‘  ‘  Do  you  know  whether  this  Lustig  had  taken  part  in 
opposing  Franco?” 

And  don’t  you  say: 

“But  when  the  war  broke  out  in  Spain  he  went  to  Spain 
to  fight,  as  lie  said,  on  the  side  of  democracy.  He  was 
wounded  in  Spain,  and  after  the  war  was  over  he  rested 
in  prison  for  several  years  with  an  open  wound,  and  fina]lly 
was  released  from  prison,  and  at  the  time  the  application 
for  the  visa  was  made  he  was  out  of  jail  but  under  sofne 
kind  of  surveillance,  parole  or  something  of  that  kind,  and 
living  in  a  hotel  in  Madrid.” 

Am  I  reading  your  testimony  correctly?  A.  That  is 
correct.  j 

607  Q.  How  would  you  define  a  Communist  frqnt 
organization,  Mr.  Alexander?  A.  I  would  sav  it 
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is  an  organization  inspired  or  possibly  organized  by  Com¬ 
munists,  containing  persons  of  well-known  respectability 
as  well  as  a  few  Communists  who  are  included  in  the 
organization  and  who  control,  more  or  less,  its  activities, 
using  the  innocent,  respectable  persons  as  fronts  or  blinds 
for  their  activities. 

Q.  Would  you  call  an  organization  that  was  interested 
in  providing  relief  for  anti-fascist  refugees  from  Franco 
Spain  a  Communist  front  organization?  A.  They  might 
be,  and  I  believe  this  one  was.  As  I  said,  I  know  nothing 
about  their  activities  in  connection  with  relief.  I  only 
know  about  their  interest  in  Communist  cases. 

Q.  Well,  again,  what  do  you  mean  by  Communist  cases, 
sir?  A.  Well,  applicants  for  visas  that  we  believed  to 
be  Communists.  In  other  words,  they  were  interested  in 
getting  into  this  country  certain  persons  that  we  believed 
to  be  Communists. 

Q.  Well,  now  let  me  again,  calling  a  person  a  Commu¬ 
nist,  you  mentioned  Ruth  Leider.  If  a  lawyer  handles 
cases  for  Communists,  does  that  make  him  a  Communist? 

A.  Of  course  not.  Of  course  not. 

608  Q.  Well,  you  said  you  assumed  she  was  a  Com¬ 
munist  because  of  the  cases  she  handled.  That  is 
what  you  told  me  previously.  A.  No,  I  said  this:  from 
the  evidence  I  had  seen,  I  believed  Ruth  Leider  to  be  a 
Communist,  and  part  of  that  evidence  was  in  connection 
with  the  cases  she  had  handled. 

Q.  You  did  not,  as  a  matter  of  fact — and  I  want  to 
be  fair  about  this — I  am  simply  trying  to  get  your  idea. 
A.  All  right. 

Q.  I  understood  you  to  say  previously  that  it  was 
because  of  the  type  of  cases  she  handled  that  you  called 
her  a  Communist,  and  you  said  she  had  handled  a  dozen 
cases  to  your  recollection,  and  you  thought  a  number  of 
those — Your  opinion  was  that  a  number  of  those  were 
Communists?  A.  That  is  right. 

Q.  And  that  is  all  I  had  to  go  on.  A.  That  is  right. 
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Q.  I  mean,  I  thought  that  was  the  basis  that  you  ^ave 
me  to  understand —  A.  That  is  the  principal  basis. 

Q.  That  is  the  principal  basis.  A.  That  is  right., 

Q.  In  other  words,  so  that  I  now  understand  you  cor¬ 
rectly,  the  principal  basis  of  calling  Ruth  Leider  a  Com¬ 
munist  is  that  as  a  lawyer  she  handled  a  number  of 

609  cases  getting  application  for  entry  into  this  couhtry 
of  persons  you  believed  to  be  Communists;  is  that 

right?  A.  That  is  right. 

Q.  She  is  a  lawyer.  A.  Right. 

Q.  Now,  if  a  lawyer  handles  a  number  of  cases  for 
Communists,  does  that  make  him  a  Communist  in  vour 
opinion?  A.  Not  that  alone.  Not  that  alone. 

Q.  That  would  be  a  good  ground,  in  your  opinion? 
A.  In  other  words,  I  would  not  say  you  are  a  Commupist 
because  you  are  handling  this  case. 

Q.  Well,  thank  you,  sir.  Thank  you. 

(Laughter  in  the  courtroom.) 

Q.  But  if  I  handled  two  or  three  cases  for  groups  wl^ose 
civil  liberties  I  thought  had  been  violated,  you  would  then 
call  me  a  Communist;  is  that  right,  sir? 

MR.  MURRAY :  I  object  to  that. 

MR.  ROGGE:  I  am  trying  to  find  out  what  this  ma^’s 
idea  of  a  Communist  is.  I  am  trying  to  find  out  whetjier 
the  House  Committee  had  reliable  information. 

THE  COURT:  You  are  speaking  of  one  thing,  pr, 
speaking  of  civil  liberties,  and  the  question  originally  put 
was  Communists,  sir. 

MR.  MURRAY :  That  is  right. 

610  By  Mr.  Rogge: 

Q.  Now,  isn’t  it  also  a  fact,  sir,  that  of  all  "(;he 
cases  which  Ruth  Leider  handled,  only  two  or  three  w^re 
disapproved  by  the  State  Department;  isn’t  that  a  fapt? 
A.  I  know  of  none  that  were  approved. 

Q.  Of  how  many  do  you  know  that  were  rejected? 
A.  All  that  I  have  seen  were  rejected. 

Q.  How  many  is  that?  A.  I  have  said  that — 
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Q.  IIow  many  is  that  ?  A.  Twelve  or  fifteen  or  twenty 
cases,  maybe. 

Q.  Before  you  said  she  was  in  a  dozen.  Now  it  has 
gone  up  to  15  or  20. 

THE  COURT :  He  said  a  dozen  or  more,  sir. 

THE  WITNESS:  Well,  it  is  a  rough  estimate.  I 
can’t  tell  exactly  how  many. 

By  Mr.  Rogge: 

Q.  Well,  do  you  know  the  ones ;  do  you  have  any  knowl¬ 
edge  of  the  ones  that  the  State  Department  approved  where 
she  applied  for  admission  for  them?  A.  No,  I  do  not. 

Q.  In  other  words,  you  have  no  knowledge  on  that 
subject;  is  that  right?  A.  I  have  no  knowledge  of  the 
approval  of  cases  in  which  she  was  interested. 

611  Q.  Well,  are  you  going  to  tell  me  that  none  of 
the  cases  in  which  she  was  interested  were  approved? 

THE  COURT :  He  could  not  tell  you  that,  if  he  has  no 
knowledge,  sir. 

THE  WITNESS:  No. 

MR.  ROGGE:  I  just  wanted  to  be  sure. 

THE  WITNESS:  I  don’t  know  all  the  cases.  As  I 
said,  I  don’t  see  all  the  cases. 

By  Mr.  Rogge: 

Q.  Well,  let’s  go  back  to  our  previous  inquiry,  and  I 
am  just  trying  to  find  out  how  your  mind  operates  on  this, 
sir.  If  I  handled  two  or  three  cases  like  this,  does  that 
make  me  a  Communist?  A.  No,  sir. 

Q.  If  I  handled  6?  A.  The  number  does  not  matter. 
There  is  something  else  that  you  have  got  to  tie  this  up 
with.  Here  was  Ruth  Leider,  apparently  connected  with 
the  Anti-Fascist  Refugee  Committee,  and  she  was  inter¬ 
ested  in  the  type  of  case  which  we  regarded  as  predomi¬ 
nantly  Communist.  I  recall  that  she  came  into  my  office 
one  day,  talked  to  me,  and  I  am  sure  she  will  not  deny  it, 
and  told  me  that  she  had  taken  over  the  files  of  another 
lawyer  who  was  habitually  engaged  in  the  handling  of 
cases  of  Communists. 
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Q.  Is  that  what  she  said?  A.  That  is  what  she 
said.  She  had  taken  these  files. 

Q.  Are  you  quoting  her  words?  A.  She  said  she  had 
taken  over  the  facts.  She  did  not  say  Communists,  noj 
Q.  I  think  a  person  from  your  answer,  Mr.  Alexander, 
would  get  the  wrong  impression.  What  Ruth  Leider  tjold 
you  is  that  “I  have  taken  over  the  cases”  of,  what  ^as 
his  name?  Just  for  the  sake  of  the  record,  let’s  get  his 
name.  Get  it  as  nearly  as  you  can  give  it  to  me,  just  wnat 
Ruth  Leider  said  to  you.  A.  Well,  the  case  of  Irvin 
Schwab  was  a  lawyer  who  died  suddenly  after  an  appendlec- 
tomv  he  had  been  in — 

Q.  Was  this  a  lawyer — 

MR.  MURRAY :  Just  a  minute. 

THE  COURT:  Let  him  answer. 

THE  WITNESS:  This  Mr.  Schwab  came  to  see  tne 
frequently.  He  was  interested  in  habitual — 

MR.  ROGGE :  Now,  if  your  Honor  please,  I  don’t  w^nt 
to  interrupt  him,  but  he  isn’t  answering  my  question.!  I 
have  asked  him  specifically  what  was  it  that  Ruth  Leider 
said  to  him,  and  he  is  giving  me  a  long  explanation. 

THE  COURT:  You  don’t  want  his  explanation,  sir^ 
MR.  ROGGE :  I  may  come  back  to  it,  but  the  specific 
thing  I  have  asked  him  for — 

613  THE  COURT :  Reframe  your  question,  then. 

MR.  ROGGE :  Well,  I  think  I  asked  this,  bui  I 
will  repeat  it. 

By  Mr.  Rogge: 

Q.  The  thing  I  asked  you  for,  Mr.  Alexander,  was,  as 
nearly  as  you  can  now  recall  it,  the  substance  of  wl|at 
Ruth  Leider  said  to  you.  A.  She  came  in  to  see  me  and 
said  that  she  had  taken  over  the  files,  the  office  files,  of  Iryin 
Schwab  who  had  died  suddenly,  and  she  was  coming  to 
see  me  about  the  cases  in  which  he  was  interested. 

Now,  the  reports  and  other  material  passing  through  our 
hands  indicated  that  only  a  person  who  was  a  Communist 
would  have  been  given  access  to  that  information  in  th'at 
man’s  files. 
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Q.  Well,  now,  let’s  go  back  to  Irvin  Schwab  for  a 
minute.  He  was  a  lawyer  who  died,  is  that  right?  A. 
That  is  right 

Q.  And  are  you  telling  us  that  he  wras  a  Communist? 
A.  I  don’t  know*  w’hether  he  was  a  Party  member,  no,  I 
don’t  know’. 

Q.  Is  the  opinion  you  have  that  he  was  a  Communist 
based  on  the  same  type  of  thing  that  gives  you  an  opinion 
that  Ruth  Leider  is  a  Communist?  A.  No,  I  have 

614  had  some  talks  with  Irvin  Schw’ab,  and  I  don’t  know’ 
that  he  w*as  a  Communist. 

Q.  Well,  am  I  now  to  understand  that — What  I  am 
trying  to  get  at  are  the  circumstances  upon  which  you 
based  the  opinion  that  Ruth  Leider  w’as  a  Communist.  I 
just  understood  you  to  say  a  few’  answ’ers  back  w’as  the 
fact  that  she  had  taken  over  the  files  of  Irvin  Schwab  wras 
another  reason  why  you  thought  in  your  opinion  she  was 
a  Communist. 

Now*,  you  tell  me  that  you  don’t  know’  w’hether  Irvin 
Schwab  was  a  Communist  or  not.  A.  As  far  as  I  knowr, 
he  was  not  a  member  of  the  Joint  Anti-Fascist  Refugee 
Committee.  He  didn’t  deal  w’ith  cases  in  terms  of  anti¬ 
fascism.  He  dealt  wfith  it  on  a  humanitarian  basis  rather 
than  anti-fascist.  In  other  w’ords,  the  political  implica¬ 
tions  w’ere  more  or  less  omitted  in  Schwab’s  dealing  with 
the  cases.  Whereas,  in  the  case  of  Ruth  Leider,  the  type 
of  case  she  had,  the  fact  that  she  had  taken  over  his  files, 
and  a  member  of  this  committee;  those  things  did  not 
exist  in  Schwab ’s  case. 

Q.  Now,  if  I  understand  you  correctly,  and  correct  me  if 
I  am  wrong,  your  opinion  was  that  Irvin  Schw’ab  was  not 
a  Communist.  A.  I  am  not  sure  that  he  was. 

Q.  In  other  w’ords,  from  his  type  of  case,  you  just  said 
he  w’as  interested  for  humanitarian  reasons,  and,  there¬ 
fore,  you  w’ould  not  have  as  firm  an  opinion  that  he 

615  was  a  Communist  as  that  Ruth  Leider  was?  A.  That 
is  right. 


Q.  That  is  correct,  isn’t  it?  A.  That  is  right. 

Q.  And  yet  you  want  me  to  understand  that  the  £act 
that  Ruth  Leider  took  over  his  files  is  one  of  the  b^,ses 
for  thinking  she  is  a  Communist.  A.  That  is  one  of  them. 

Q.  I  don’t  follow  you,  but  all  I  am  trying  to  get  is!  the 
way  you  reasoned  on  it. 

Now,  do  you  know  of  any  immigration  cases  in  which 
Dr.  Barsky  was  directly  interested?  A.  I  don’t  recall 
any  particular  case. 

Q.  You  can’t  mention  one  specific  one?  A.  No,  I  can 
not.  There  w’ere  some. 

Q.  You  have  told  me,  of  course,  that  you  can’t  remem¬ 
ber  any  specific  ones,  but  you  say  there  Avere  sdme. 
A.  Yes. 

Q.  Do  you  have  any  personal  knowledge  of  what  action 
the  State  Department  took  on  any  of  them  with  reference 
to  approval  or  disapproval?  A.  I  know  of  none  that 
were  approved. 

Q.  Do  you  know  of  any  that  w’ere  rejected?  A.  All 
that  I  saw  were  rejected,  so  far  as  I  know. 

Q.  Well,  can  you  mention  a  specific  one,  please, 
616  sir?  A.  When  you  take  75  or  a  hundred  ca^es, 
you  don’t  recall  the  names  of  them.  If  any  bne 
had  been  approved,  that  fact  would  have  struck  me. 

Q.  Now,  you  gave  a  little  exposition  of  the  law  h^re. 
This  is  in  1946,  February  15,  1946.  I  have  it  right,  the 
right  date,  don’t  I?  A.  I  think  so. 

Q.  And  you  go  at  length  to  talk  about  how  you  kre 
familiar  with  that  act. 

“under  that  Act  the  Courts  have  held,  and  the  Attorney 
General  recently  confirmed  the  administrative  view  in  the 
case  of  Harry  Bridges”. 

Do  you  know  what  happened  to  the  Harry  Bridges  case 
in  the  Courts? 

MR.  MURRAY :  I  object. 

THE  COURT :  What  is  the  materiality  of  the  Bridges 
case,  sir? 
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MR.  ROGGE :  Well,  he  goes  on  into  an  explanation 
here,  and  this  is  stuff  that  is  now  in  the  record,  if  the 
Court  please.  Your  Honor  has  admitted  this.  He  goes 
on  with  the  Attorney  General’s  opinion  in  the  Bridges 
case,  and  I  think  the  Courts  held  otherwise,  and  I  just 
wanted  to  question  him  on  that.  If  his  other  information 
is  as  reliable  as  that,  I  think  I  am  entitled  to  know  it. 

THE  COURT :  He  is  not  here  as  a  lawyer,  sir. 

617  MR.  MURRAY:  Your  Honor,  my  objection  is 
that  I  don’t  think  Mr.  Rogge  is  saying  that  the 

Courts  held  otherwise  before  February  15,  1946. 

THE  COURT:  I  don’t  think  it  is  material  to  this 
issue  anyway,  sir. 

By  Mr.  Rogge : 

Q.  Now,  you  have  already  told  me  that  you  were  not 
familiar  with  the  relief  activities  of  the  Joint  Anti-Fascist 
Refugee  Committee.  A.  That  is  right. 

Q.  Now,  I  think  you  also  were  asked  this  question  and 
gave  this  answer,  and  I  want  to  be  sure  that  these  things 
are  right: 

“Would  you  say  that  this  one  organization” — referring 
to  the  Joint  Anti-Fascist  Refugee  Committee,  I  believe — 
— “has  tried  to  get  more  people  into  the  country  through 
visas  than  the  usual  Communist  Front  organization  has?” 
And  your  answer: 

“I  would  say  less,  much  less.” 

Is  that  right?  A.  That  is  right. 

Q.  And  then  it  goes  on : 

“There  are  several  organizations  that  have  been  more 
active” — 

618  This  is  Mr.  Robinson  asking  you  a  question: 

“There  are  several  organizations  that  have  been 
more  active  than  this  organization?” 

And  your  answer,  Mr.  Alexander,  is: 

“Oh,  yes.” 

Is  that  right?  A.  That  is  right. 

Q.  And  then  you  go  on.  Mr.  Robinson  asks: 
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“In  that  particular?” 

And  your  answer  is: 

“Yes,  the  Hebrew  Order,  B’nai  B’rith  and  other  siuch 
organizations  have  been  far  more  active  in  visa  cases'  as 
we  call  them,  than  has  this  Committee.” 

Now,  do  I  understand  from  your  testimony  there  jhat 
you  call  B’nai  B’rith  a  Communist  front  organization? 
A.  No,  sir. 

Q.  The  context  seems  to  read  that  way.  A.  The  Con¬ 
text  is  a  little  bit  inaccurate  in  that  respect.  I  never 
intended  to  imply  that  any  of  the  other  organizations  were 
Communist  organizations.  This  is  one  instance  wh|ere, 
if  the  witness  could  have  examined  the  testimony  after 
it  was  transcribed,  some  corrections  of  that  kind  might 
have  been  made. 

Q.  Now,  am  I  also  reading  your  testimony  correctly 
here  on  page  825,  referring  again  to  the  Joint  Anti- 
619  Fascist  Refugee  Committee  and  to  this  numbeij  of 
between  75  and  a  hundred,  you  say: 

“They  were  several  times  interested  not  so  much  in  an 
individual  as  in  group  movements.  They  wanted  to  m^ve 
a  group  of  people,  say,  out  of  Spain  or  out  of  some  place 
in  France  or  Portugal  and  take  that  group  to  Mexico,  for 
example.  ’  ’ 

I  am  reading  correctly  from  your  testimony,  is  that  right? 

I  mean,  I  am  just  asking  you  whether  that  is  a  confect 
reading  of  what  you  previously  testified  to.  A.  I  am  not 
sure  that  is  correct. 

Q.  Well,  you  said  it,  didn’t  you?  A.  No,  T  d(jn’t 
know  that  I  said  that.  I  think  that  what  I  said  was  that 
they  were  interested  in  moving  these  groups  from  France 
to  Mexico  or  from  Mexico  to  France.  These  were  Spanish 
Republican  refugees,  and  they  were  interested,  this  com¬ 
mittee  was  interested  in  them,  and  to  limit  this  to  a  move¬ 
ment  of  one  way,  I  am  not  so  sure. 

Q.  Well,  do  I  understand  that  this  transcript  is  inaccu¬ 
rate  or  that  your  statement  was  inaccurate?  I  am  just 
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trying  to  find  out  what  is  the  fact.  A.  I  think  the  tran¬ 
script  was  probably  inaccurate  there. 

Q.  Well,  did  you  read  this  for  other  such  inaccuracies 
in  this  transcript?  A.  I  have  not  read  that  far  in 
it. 

620  Q.  Mr.  Alexander,  would  it  be  possible  for  you 
to  submit  a  list  of  the  cases,  and  all  I  am  doing  is 

trying  to  be  fair,  and  I  am  sure  you  want  t&  be,  too — of 
the  list  of  cases  of  Ruth  Leider  that  were  disapproved  by 
the  State  Department?  I  am  advised  there  w~ere  only  two 
or  three.  You  had  it  much  higher  than  that.  A.  Well, 
that  was  my  impression.  I  could  be  wrong  about  it.  I 
know  of  no  case  in  which  she  was  interested  that  we 
approved.  I  do  know  that  there  were  a  number  of  cases 
in  which  she  was  interested,  and  it  .just  about  sums  up  to 
that. 

In  answer  to  your  specific  question,  I  would  say  that 
we  have  no  way  of  getting  at  the  list  of  cases  in  which 
the  particular  individual  is  interested.  We  do  keep  some 
records  in  that  respect,  but  the  files  are  not  indexed  in 
that  manner,  so  that  we  could  get  a  complete  list. 

If  you  gave  me  the  names  of  cases  and  asked  me  whether 
she  was  interested  in  that  case  or  not,  I  can  tell  vou  from 
the  files. 

Q.  In  other  words — and  I  don’t  want  to  impose  any 
undue  burden  on  you — but  if  I  furnished  you  with  a  list  of 
names,  and  my  information  is  that  the  State  Department 
approved  all  those  in  which  she  was  interested —  A. 
Yes. 

621  Q.  Except  two  or  three  cases —  A.  Yes. 

Q.  If  I  furnished  you  wTith  a  list  of  names,  could 
you  then  indicate  for  me,  please,  sir,  whether  she  was 
interested  and  whether  the  State  Department  acted  favor¬ 
ably  or  unfavorably?  A.  I  could  do  that,  yes,  sir. 

Q.  And  would  you?  A.  Be  glad  to. 

MR.  ROGGE :  And  may  we  have  it  understood,  Judge, 
that  that  list — I  am  to  furnish  him  with  a  list  of  names, 
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and  he  is  to  indicate  that  that  may  become  part  of  the 
record  as  part  of  his  testimony. 

THE  COURT :  I  am  wondering  how  helpful  that  wfould 
be,  sir,  without  a  thorough  search  of  the  record.  Tjhere 
may  be  a  number  of  cases,  according  to  his  testimony, 
which  did  not  come  to  his  attention,  and  those  may  be  the 
cases.  ! 

MR.  ROGGE:  Well,  he  has  just  stated  to  me,  if  I 
furnish  him  with  a  list  of  names — and  I  am  going  to — ^that 
he  can  then  indicate  whether  Ruth  Leider  was  interested 
in  those  and  what  action  the  State  Department  took.  My 
information  is  that  all  but  two  or  three  were  approived, 
and  I  think  I  am  entitled  to  have  that  in  the  record,  and 
I  don’t  want  to  lengthen  it  by  calling  him  back  for  cijoss- 
examination.  He  can  simply  indicate  to  me  which  it  jvas, 
and  I  am  perfectly  willing  to  offer  it  then. 

622  THE  WITNESS:  As  the  Court  says,  the  list 
which  you  might  furnish  would  not  necessarily  n^ean 
that  those  were  all  the  cases  in  which  she  might  have  been 
interested. 

By  Mr.  Rogge  : 

Q.  Well,  you  said  to  me,  sir,  it  was  some  dozen,  and 
then  you  later  increased  it  to  15  or  20.  A.  That  I  recall. 

Q.  You  would  be  able  to  lay  your  hands  on  thbse, 
wouldn’t  you?  A.  The  Court  also  said  that  not  havjing 
seen  all  the  cases,  I  could  not  tell  how  many. 

Q.  Well,  at  least  you  can  give  me  the  information  as 
to  the  list  I  will  supply  to  you?  A.  That  is  right. 

Q.  Which  I  think  will  be  a  complete  list.  A.  I  ^ill 
do  that. 

Q.  You  may  not  have  the  same  opinion. 

Now,  one  other  topic:  You  have  indicated  that  jfou 
regarded  the  number  of  people  as  Communists,  although 
you  say  you  don’t  know  whether  they  are  card-bearing 
members  of  the  Communist  Party.  A.  That  is  right,  i 

Q.  That  certainly  would  be  one  test  of  determining 


whether  a  person  was  a  Communist,  wouldn’t  it; 

623  probably  the  best  one,  too,  wouldn’t  it?  A.  Might 
be. 

Q.  Now,  what  is  your  test  as  to  whether  a  person  is 
a  Communist  when  you  don’t  know  whether  he  is  a  card¬ 
bearing  member  of  the  Communist  Party?  A.  The  cases 
in  which  he  is  interested,  the  organizations  to  which  he 
belongs;  his  attitude  toward  foreign  policy  of  the  United 
States,  or  the  Soviet  Union;  his  general  attitude  with 
respect  to  handling  the  cases;  a  reputable  lawyer  comes 
in  and  makes  an  argument  on  the  law — 

Q.  I  don’t  mean  only  lawyers,  I  mean  generally.  A. 
Well,  I  am  not  reciting  this  with  respect  to  any  particular 
individual.  I  am  talking  about  in  general  terms.  A  per¬ 
son  will  come  in  and  make  an  argument  on  the  merits, 
whereas  the  Communist  element  is  inclined  to  have  every¬ 
body  write  in;  we  are  snowed  under  with  postcards,  tele¬ 
grams,  letters  of  every  kind.  That  is  the  tactics. 

Q.  Well,  let  me  understand  that  correctly.  In  other 
words,  if  a  governmental  agency — or  let’s  take  even  the 
House  committee — were  swamped  with  a  mail  campaign, 
1  understand  that  that  is  an  indication  that  the  group 
sponsoring  the  mail  campaign;  that  is  an  indication,  at 
least,  that  that  is  a  Communist  group?  A.  It  depends 
on  what  it  is.  If  it  relates  to  getting  some  individual 

624  into  the  country  who  has  a  record  of  affiliation  with 
various  extreme  leftist  organizations,  and  you  get  a 

mail  campaign  or  a  telegram  campaign,  postcard  campaign 
that  is  carried  on,  I  would  say  that  that  was  inspired; 
those  groups  that  write  in  are  inspired  to  do  that.  They 
don’t  do  it  spontaneously. 

Q.  Well,  now,  again  I  don’t  want  to  misunderstand 
you,  but  on  your  mail  campaign,  is  the  mail  campaign 
limited  to  getting  people  into  the  country  or  is  it  on  other 
issues?  A.  Oh,  no,  not  at  all. 

Q.  Is  it  on  other  issues?  A.  On  all  issues,  I  suppose. 
I  don’t  know  about — I  only  know  about  the  visa  angle. 


Q.  I  am  trying  to  get  your  test  of  what  makes  a  person 
a  Communist,  and  my  question  now,  and  maybe  I  ijais- 
understood  you,  is  if  there  is  an  organized  mail  campaign 
for  or  against  a  certain  proposition —  A.  That  is  bne 
element. 

Q.  That  is  one  indication  that  the  group  sponsoring 
the  mail  campaign  is  Communist?  A.  That  is  righj. 

Q.  So  that  if  there  were  a  group  cf  people  who  spon¬ 
sored  a  mail  campaign  that  the  House  Committee  should 
investigate  the  Joint  Anti-Fascist  Refugee  Committee, 
that  would  be  one  indication  that  that  group  sponsorjmg 
that  organized  mail  campaign  was  Communist;  is 
G25  that  right?  A.  I  don’t  get  that  question.  If  this 
group  is  trying  to  get  the  Committee  to  investigate 
Hie  Anti-Fascist  Committee?  i 

Q.  Yes.  There  is  a  mail  campaign —  A.  Yes. 

Q.  To  get  the  House  Committee  to  investigate  the  JoJ.nt 
Anti-Fascist  Refugee  Committee.  Now,  by  the  test  tljiat 
you  have  just  given  me,  that  is  one  indication  that  the 
group  sponsoring  that  mail  or  postcard  campaign  is  Com¬ 
munist,  if  I  understood  your  testimony  correctly. 

MR.  MURRAY :  Just  a  moment,  Mr.  Rogge.  By  re¬ 
peated  questioning,  has  narrowed  down  the  basis  on  wh^ch 
the  witness’  original  answer  was  given  and  is  now  trying 
to  pitch  it  upon  one  of  the  things  he  mentioned  as  ijot 
upon  them  all.  I  object  to  the  question. 

THE  COURT :  If  you  treat  that  as  one  element — 

MR.  ROGGE :  He  said  it  was  one  element,  Judge. 

THE  COURT :  Then  your  question  is  limited  to  thht, 
sir. 

MR.  ROGGE :  Well,  it  is  limited  to  that  element  at 
this  point,  for  instance. 

THE  COURT :  Yes.  j 

MR.  ROGGE:  I  mean,  I  can’t  take  them  up  all  at  o^ie 
time.  Then  Mr.  Murray,  I  assure  your  Honor,  would  object 
to  my  question,  that  is  now  so  complicated  that  the  witness 
can’t  understand  it. 
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626  THE  COURT:  You  stated  that  you  are  now  re¬ 
ferring  to  the  one  element. 

MR.  ROGGE:  That  is  right. 

By  Mr.  Rogge: 

Q.  Can  you  answer  the  question?  A.  That  is  one 
element,  yes. 

Q.  And  that  would  be  true  in  the  case  I  put  to  you; 
is  that  right?  A.  No.  You  don’t  have  Communist  or¬ 
ganizations  asking  for  Communist  organizations  to  be 
investigated. 

Q.  Oh,  then  this  test  isn’t  one  that  is  limited  to  Com¬ 
munists?  A.  No.  It  is  only  one  indication.  Other  peo¬ 
ple  use  it  besides  Communists,  but  the  Communists  use  it 
too,  and  when  you  have  all  these  different  elements,  you 
sooner  or  later  add  up  to  something  which  gives  you  the 
impression  that  here  is  a  Communist  front  organization 
or  a  Communist  individual  or  a  Communist-inspired  group. 
That  is  a  general  question. 

Q.  Again,  I  don’t  want  to  misunderstand  you.  I  want 
to  be  fair  about  it,  but  I  got  the  impression  that  one  of 
the  elements  that  you  would  list,  one,  2,  3,  4,  one  of  them 
was  an  organized  mail  campaign.  A.  That  is  right. 

Q.  Now,  from  your  last  answer  you  tell  me  that 

627  other  people  engage  in  organized  mail  campaigns, 
so  I  ask  you  how  much  help  is  this  one  indication, 

then?  A.  It  is  not  determinative  in  itself.  I  said  it  was 
only  one  element. 

Q.  It  is  not  of  much  help,  then,  by  itself,  is  it?  A.  It 
may  be  of  considerable  help  when  added  to  other  elements. 

Q.  Now,  you  talk  about  attitudes  toward  our  foreign 
policy  was  also  one  of  the  elements  involved.  Do  you 
know  what  the  attitude  of  the  Joint  Anti-Fascist  Refugee 
Committee  was  to  our  foreign  policy?  A.  During  the 
war  I  suppose  they  supported  it. 

Q.  Well,  do  you  know?  A.  I  have  not  heard  they 
didn’t.  I  don’t  know. 

Q.  Well,  I  am  asking  you,  do  you  know? 
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THE  COURT:  He  said  he  didn’t  know,  sir. 

By  Mr.  Rogge: 

Q.  Well,  do  you  know  during  any  part  of  that  perijod 
what  their  attitude  was  toward  our  foreign  policy?  A.  I 
don’t  know  definitely.  My  information,  the  best  infornjia- 
tion  I  have,  is  that  as  long  as  we  were  fighting  on  trie 
side  of  the  Soviet  Union,  they  were  with  us. 

Q.  No,  have  you  any  definite  information  as  to  th<jur 
attitude  toward  our  foreign  policy  in  1945?  A.  No. 

628  Q.  Have  you  any  information  on  their  attitude 
toward  our  foreign  policy  in  1946?  A.  Only  what 

I  have  stated. 

Q.  I  repeat  my  question  to  you,  sir.  A.  No. 

Q.  Have  you  any  information  as  to  their  attitude  pn 
our  foreign  policy  in  1946?  A.  No. 

Q.  Have  you  any  information  on  their  attitude  toward 
our  foreign  policy  in  1947?  A.  No. 

Q.  And  I  am  still  to  understand  you  that  on  the  basis 
of  mentioning  three  people,  none  of  whom  you  know  to  pe 
card-bearing  members  of  the  Communist  Party,  you  still 
want  to  believe  the  statements  that  vou  made  in  here,  arid 
not  knowing  what  their  attitude  is  on  our  foreign  polic^, 
at  least  in  ’45,  ’46  and  ’47,  you  still  want  to  tell  us  that, 
based  on  the  information  you  have,  the  Joint  Anti-Fascist 
Refugee  Committee  is  honey-combed  with  Communists  apd 
is  a  Communist  front  organization?  You  don’t  wTant  t}0 
change  that  conclusion  in  any  way? 

MR.  MURRAY :  I  object  to  that,  if  the  Court  please. 
That  has  been  answered  by  his  answers  to  many  questions. 
I  object  to  the  summation  of  it  in  the  way  Mr.  Rogge  iis 
doing,  which  may  omit  many  of  the  important  que^- 

629  tions  and  answers. 

MR.  ROGGE:  Very  well,  if  the  counsel  want^ 
to  leave  the  record  that  way,  it  is  agreeable  to  me. 

MR.  MURRAY:  Are  you  finished,  sir? 

MR.  ROGGE :  That  is  all. 

i 

I 


i 


Redirect  Examination 


By  Mr.  Murray: 

Q.  Mr.  Alexander,  Mr.  Rogge  questioned  you  about 
part  of  your  testimony  appearing  on  page  816  of  Govern¬ 
ment’s  Exhibit  3  to  this  effect: 

“Mr.  Thomas” — 
a  member  of  the  committee — 

MR.  ROGGE:  Now,  if  the  Court  please,  this  again  is 
a  document.  I  don’t  want  to  delay  the  proceedings,  but 
I  am  entitled  to  know  what  is  in  the  document  and  to 
cross-examine  on  it. 

THE  COURT :  I  assume  this  is  the  same  document. 

MR.  ROGGE:  No,  this  is  another  document,  Judge, 
and  I  asked  to  see  this  the  other  night,  and  he  said  no,  it 
was  too  confidential  for  me  too  look  at. 

MR.  MURRAY :  I  will  ask  the  reporter  to  read  my 
question. 

THE  COURT:  I  think  you  referred  to  page  823  or 
25,  I  didn’t  catch  it. 

MR.  ROGGE:  Well,  it  looks  like  a  different  document, 
but  if  it  is  the  same  one,  I  am  sorry. 

630  THE  COURT :  Of  course,  we  are  going  to  lose  a 
lot  of  time  unnecessarily. 

Is  this  the  same  paper,  Mr.  Murray? 

MR.  MURRAY :  Yes,  this  is  Government’s  Exhibit  3, 
page  816,  the  same  document  Mr.  Rogge  has  been  using. 
By  Mr.  Murray : 

Q.  “MR.  THOMAS:  Were  most  of  the  cases  that 
the  Anti-Fascist  Relief  organization  were  interested  in, 
were  they  persons  who  were  Spanish  who  were  of  Spanish 
origin  or  mixed?” 

And  you  answered: 

“I  think  so.  They  were  not  limited  to  persons  of  Span¬ 
ish  origin.  They  were  interested  in  the  people  of  various 
nationalities  and  origins  who  had  opposed  Franco.” 

Mr.  Rogge  brought  that  out. 


On  what  basis  was  that  statement  made  by  you  to  the 
Committee,  sir?  A.  On  the  basis  of  correspondence,  tele¬ 
grams,  reports,  and  other  material  passing  through  my 
hands  in  my  official  capacity. 

Q.  Was  it  made  upon  the  same  basis  or  a  different 
basis  on  which  were  made  the  other  statements  -which  you 
gave  to  the  Committee?  A.  All  the  same  ba^is; 

631  my  general  impression  that  I  gained  through  jthe 
documents  passing  through  my  possession  in  ^ny 

connection  with  my  official  duties. 

Q.  Mr.  Alexander,  were  you  the  member  of  any  board 
or  group  whose  duty  it  was  to  pass  upon  cases.  A.  No, 
sir. 

Q.  Did  you  sit  with  the  group  which  did  that?  A.  Oc¬ 
casionally  I  would  sit  with  them  and  observe  their  opera¬ 
tions,  but  I  took  no  part  in  the  deliberations. 

Q.  Were  you  familiar  with  the  deliberations  and  wjith 
the  basis  on  which  they  were  arrived  at?  A.  Yes. 

Q.  Now,  what  was  that  group  and  who  were  the  mem¬ 
bers,  if  you  know,  that  made  it  up?  A.  There  -were  thtee 
different  groups  there,  three  levels,  so  to  speak. 

MR.  ROGGE :  Just  a  moment,  I  have  an  objection  hejre, 
Judge. 

I  understand  that  what  we  are  going  into  is  the  infor¬ 
mation  that  the  House  Committee  had  before  it  on  the 
basis  of  which  it  could  proceed.  We  are  now  going  iiiito 
material — I  don’t  know  what  the  nature  of  it  is,  but  it1  is 
certainly  no  longer  limited  to  evidence  which  the  Hoi|se 
Committee  had  before  it.  Counsel  is  now  going  beyopd 
this  document. 

THE  COURT :  Mr.  Rogge,  I  thought  that  when 

632  you  were  questioning  your  witness  at  length,  that 
what  you  were  then  eliciting  was  not  that  which  the 

House  did  have,  and  therefore  I  was  wondering  how  <bf- 
fective  it  could  be  on  the  Court’s  determination  of  this. 

MR.  ROGGE :  I  would  at  least  like  to  clear  up  wbjat 
I  thought  I  was  doing,  Judge. 
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THE  COUKT :  I  think  the  record  speaks  for  itself. 

MR.  ROGGE:  Yes,  well,  what  I  thought  I  was  doing 
was  attacking — In  other  words,  Mr.  Murray  himself  said 
that  the  House  Committee  had  to  have  reliable  information 
upon  the  basis  of  which  they  could  formulate  an  honest 
belief  that  they  should  investigate. 

Now,  the  thing  that  I  thought  I  was  attacking  was  the 
basis  upon  which  the  House  Committee  proceeded.  In 
other  words,  I  was  trying  to  find  out  just  how  reliable  this 
man’s  information  was,  and  that  is  why  I  had  to  question 
him  about  these  other  things,  because  there  are  those 
people,  for  instance,  who  say  the  EEPC  is  Communistic. 
Well,  now,  if  that  is  a  definition  of  Communism,  the  in¬ 
formation  that  the  House  Committee  has  is  not  worth 
very  much,  and  then  I  could  certainly  contend  before  your 
Honor  that  they  didn’t  have  an  honest  and  a  reasonable 
basis  to  go  on.  So  I  was  not  going  afield.  I  was  simply 
trying  to  test  the  witness,  as  I  think  I  could  on  cross- 
examination. 

THE  COURT:  Inasmuch  as  you  have  done  it, 
633  sir,  I  will  permit  counsel  for  the  Government  to 
do  it. 

MR.  MURRAY :  Will  your  Honor  permit  me  to  state 
the  basis  for  my  question,  in  view  of  counsel’s  argument? 

THE  COURT:  You  may,  sir. 

MR.  MURRAY:  I  believe  it  is  proper  redirect  exami¬ 
nation,  because  the  cross-examination  w*ent  to  show  that 
the  witness  did  not  have  enough  information  himself  to  be 
able  to  give  reliable  information  to  the  Committee. 

I  propose  now  to  show  the  nature  of  the  board  which 
passed  upon  matters — 

THE  COURT:  I  am  glad  to  hear  you,  sir,  but  I  have 
ruled  with  you. 

MR.  MURRAY :  Yes,  sir.  Very  well. 

By  Mr.  Murray: 

Q.  Mr.  Alexander,  you  were  stating  the  constituency  of 
the  board.  Who  were  the  members — or  what,  rather,  not 
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their  names,  necessarily.  What  officers  made  up  this 
group?  A.  We  had  three  levels  of  consideration  for 
cases,  so  to  speak;  a  sort  of  a  screening  process,  apd  on 
the  lower  level,  the  first  stage  you  might  say,  we  had  what 
we  call  the  Primary  Interdepartmental  Committee.  That 
was  composed  of  five  men,  each  representing  a  different 
agency  of  the  Government.  The  agencies  represented 
were  the  Federal  Bureau  of  Investigation,  the  Military 
Intelligence,  the  Naval  Intelligence,  the  Immigrjation 

634  and  Naturalization  Service,  and  the  State  Depart¬ 
ment.  I 

If  a  case  was  passed  by  that  Committee,  of  courjse  it 
went  out  approved.  If  they  disapproved  it,  the  case 
would  be  referred  to  a  next  level  committee,  an  interdepart¬ 
mental  visa  reviewing  committee,  and  this  committee  was 
authorized  to  hold  hearings  to  receive  testimony  from 
anyone  who  wished  to  appear  or  any  documents  that  niight 
be  presented,  and  the  same  agencies  were  represented  on 
that  committee.  1 

If  this  committee  disapproved  a  case,  it  would  bej  re¬ 
ferred  to  the  President’s  Board  of  Appeals.  The  Presi¬ 
dent’s  Board  of  Appeals  consisted  of  two  members  and 
an  alternate  member.  ! 

Q.  They  were  the  final  tribunal  in  passing?  A.  lihey 
were  the  final  judgment.  #  j 

Q.  Will  you  state  in  reference  to  that  procedure  whefjher 
you  know  of  a  case  regarding  which  you  informed  the 
congressional  committee  which  went  through  those  boards  ? 
A.  Yes,  the  one  case,  the  only  one  I  recall  in  connection 
with  this  committee  was  the  case  of  Bela  Lustig.  That 
went  through  all  the  stages  of  consideration  by  the  com¬ 
mittees  and  board  and  it  was  unanimously  disapprove^. 

Q.  On  what  ground,  if  you  know?  A.  On  the  groiind 
that  because  of  the  belief  that  James  Lustig  was  a  Com¬ 
munist  and  that  his  brother  coming  over  was  a  Colm- 

635  munist,  affiliated  with  the  Communists,  that  the  v|sa 
should  not  be  granted. 


2S6 


Q.  Was  that  one  of  the  bases  for  denying  visas  at  that 
time?  A.  That  is  right. 

Q.  Now,  what  association,  if  any,  did  the  Joint  Anti- 
Fascist  group  have  in  connection  with  the  application  for 
the  admission  of  Bela  Lustig?  A.  In  connection  with 
that,  James  Lustig,  one  of  the  members  of  the  Joint 
Anti-Fascist  Refugee  Committee,  had  had  this  case  pre¬ 
sented  through  the  War  Refugee  Board. 

Q.  Did  any  other  member  of  the  Joint  Anti-Fascist 
Refugee  Committee,  or  did  the  group  itself  go  on  record 
in  support  of  the  application?  A.  I  believe  we  had  a 
letter  from  Helen  Bryan,  who  was  Secretary  of  the  Joint 
Anti-Fascist  Refugee  Committee.  It  seems  that  I  recall 
such  a  letter  in  connection  with  the  case. 

Q.  Did  the  members  of  these  various  boards  attend  the 
Communist  meetings  to  find  out  who  the  members  of  Com¬ 
munist  Party  were,  or  groups?  A.  No,  they  did  not. 

Q.  They  acted  upon  information?  A.  That  is  right. 

Q.  Coming  to  them  from  these  investigating 
63(5  agencies  that  you  have  mentioned?  A.  That  is 
right. 

Q.  Is  it  your  experience  that  the  members  of  the  Com¬ 
munist  Party  make  their  identity  known,  generally  speak¬ 
ing? 

MR.  ROGGE :  I  object  to  this  question. 

THE  COURT:  Very  well,  sir,  I  will  sustain  the  objec¬ 
tion. 

Bv  Mr.  Murrav: 

*  J 

Q.  Now,  you  have  stated  that  it  was  your  opinion  based 
upon  your  work  in  the  Department  that  Barskv  was  a 
Communist.  A.  That  is  right. 

Q.  Were  you,  when  you  appeared  before  the  congres¬ 
sional  committee,  familiar  with  organizations  with  which 
he  had  been  associated?  A.  Not  all  of  them.  I  know 
this  Joint  Anti-Fascist  Refugee  Committee  and  various 
reports  which  I  had  seen  over  a  period  of  time  regarding 
the  affiliations  or  activities,  rather,  of  Dr.  Barsky. 
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Q.  Now,  at  one  time  in  stating  the  various  things  that 
caused  you  to  arrive  at  your  opinion  regarding  the  Joint 
Anti-Fascist  Refugee  Committee,  you  stated  that  the  iiame 
itself  was  of  some  value. 

Will  you  explain  how  the  name  itself  was  of  some  |alue 
in  reaching  that  conclusion?  A.  My  opinion  is  that  there 
is  a  general  inclination  and  habit  or  custom  of  Corpmu- 
nists  to  brand  anyone  a  fascist  who  is  not  a  Communist, 
more  or  less.  That  is  broad,  generally.  Now,  they 

637  were  very  outspoken  against  fascism,  but  very  Silent 
about  being  opposed  to  Communism. 

Q.  Now,  without  getting  into  their  feelings  and  hhbits, 
I  want  to  know — I  am  asking  you  in  particular  about;  the 
use  of  the  name  “Anti-Fascist”,  what  significance  that 
has.  A.  As  a  rule,  it  occurs  to  me  that  the  use  of  That 
name  implies  that  here  must  be  some  person  or  some  glroup 
which  has  a  sort  of  communistic  complex. 

Q.  Now,  did  you  mean  to  say,  and  was  it  your  testi¬ 
mony,  as  you  understood  it,  that  a  person  who  entertains 
feelings  against  a  fascist  is  a  communist?  A.  No,  not 
altogether. 

Q.  You  were  referring,  were  you  not,  to  the  use  by 
the  organization  of  the  name,  rather  than  the  quality? 
A.  That  is  right.  Many  people  are  opposed  to  fascism 
who  are  not  communists  in  any  sense  of  the  word. 

Q.  Now,  I  will  ask  you  to  explain,  if  you  will,  Mr. 
Alexander,  a  statement  which  you  made  in  answer  to  the 
questions  of  Mr.  Rogge,  about  the  Joint  Anti-Fascist  Refu¬ 
gee  Committee  being  a  Communistic  front  organization 
and  “honeycombed”  was  the  word  you  used  in  iour 
testimony  before  the  Committee,  honeycombed  with  Com¬ 
munists  ;  and  in  that  connection  that  when  asked  to  identify 
particular  ones,  you  named  three.  Will  you  state  whether 
it  is  your  testimony  that  an  organization  consisting 

638  of  many  people,  in  this  case,  for  instance,  16  num¬ 
bers  on  its  board,  but  having  among  them  pnlv 

three  who  are  Communistic  or  Communists,  that  that  cquld 
be  a  Communist  front  organization? 
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MR.  ROGGE :  I  object  to  that  question.  It  states  some 
facts  incorrectly.  Among  other  thing,  there  are  16  mem¬ 
bers  of  the  board,  but  it  is  objectionable  otherwise,  too. 

THE  COURT:  I  think,  also,  Mr.  Murray,  he  stated 
that  he  knew  there  w’ere  three  and  perhaps  more  on  the 
board,  sir. 

MR.  MURRAY :  Yes,  sir. 

My  question,  your  Honor,  was  confusing.  I  wall  reframe 
it,  if  I  may. 

I  will  ask  Mr.  Alexander  this  question : 

By  Mr.  Murray:  ' 

Q.  Mr.  Alexander,  will  you  state  whether  the  numeri¬ 
cal  proportion  of  Communists  in  a  given  organization  is 
determinative  alone  of  its  quality  or  nature? 

MR.  ROGGE:  I  object  to  this  as  being  irrelevant  to 
the  issues  here. 

THE  COURT :  I  think  if  he  can  answer  it,  he  may. 

THE  WITNESS:  I  don’t  think  the  number  is  deter¬ 
minative.  The  Communist  front  organizations  vary  in 
percentage  of  Communist  members  and  the  percentage 
of  persons  who  are  not  Communists.  The  number  is  not 
determinative.  It  is  a  question  of  who  inspired  it,  and 
so  forth;  who  controls  it. 

639  By  Mr.  Murray: 

Q.  Are  you  familiar  with  the  officers  in  organ¬ 
izations  of  the  type  you  have  mentioned? 

I  will  withdraw  that  question.  I  am  afraid  it  may  be 
confusing. 

Mr.  Alexander,  you  -were  asked  about  Ruth  Leider.  She 
is  one  of  the  members  of  the  board  of  the  Anti-Fascist 
Refugee  Committee,  and  you  were  testifying  about  certain 
cases  that  she  handled.  Will  you  state  wrhat  kind  of  cases 
you  were  familiar  with  and  what  other  kind  of  cases  in 
the  State  Department  you  had  nothing  to  do  with? 

Or  perhaps  I  should  reframe  that. 

MR.  MURRAY:  I  object.  Judge.  I  don’t  see  where 
we  are  going  with  all  this. 
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By  Mr.  Murray: 

Q.  Will  you  explain  how  it  was  you  were  familiar  with 
certain  cases  in  the  Department  and  not  with  others? 
A.  That  is  right.  The  cases  would  not  ordinarily  c<i>me 
to  my  attention.  It  was  only  when  some  person,  sbme 
attorney  or  some  member  of  the  diplomatic  corps,  or  s<|me 
individual  civilian  or  member  of  the  Government  would 
inquire  about  a  case  or  come  to  see  me  about  a  case!  to 
want  to  know  what  had  happened,  that  I  would  withdraw 
the  file,  go  into  the  question  involved  and  try  to  explain 
exactly  what  had  happened. 

Q.  Mr.  Alexander,  in  your  testimony  before  the 
640  Committee  you  told  about  applications  being  m^de 
for  a  transit — if  that  is  the  word — through  the 
United  States.  Will  you  state  what  that  procedure  was; 
what  was  the  nature  of  that  application?  A.  An  appli¬ 
cation  to  an  American  Consul  or  officer  for  a  transit  visa 
to  enable  the  applicant  to  pass,  in  transit,  through  the 
United  States  from  one  foreign  country  to  another. 

Q.  Now,  were  there  such  applications  made  in  connec¬ 
tion  with  this  organization?  A.  This  organization  had 
been  interested  in  having  a  number  of  aliens  proceed, 
either  from  Mexico  to  France  or  from  France  to  Mexico. 
They  were  largely  the  Spanish  republican  groups. 

Q.  And  what  was  their  application  in  that  connection; 
that  they  be  allowed  to  go  through  the  United  States  ^>n 
the  way  from  one  place  to  the  other?  A.  That  is  right. 

Q.  And  what  was  the  experience  of  the  Department  fn 
connection  with  such  transits?  I 

MR.  ROGGE :  If  the  Court  please,  I  think  we  are  going 
so  far  afield  again  in  this;  I  think  this  morning’s  session 
has  indicated  where  we  are  going  on  this  line  of  testimony, 
and  now  we  are  stretching  it  out  some  more. 

MR.  MURRAY:  I  am  inquiring  of  the  witness  aboht 
part  of  the  testimony  he  gave  before  the  Committed 
THE  COURT :  All  right,  sir. 

THE  WITNESS :  Our  experience  had  been  th^t 
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in  a  number  of  eases  of  that  character  the  alien  would 
come  into  this  country  and  he  would  not  proceed  to  the 
alleged  destination;  the  country  from  which  he  came  would 
not  receive  him  back ;  the  country  to  which  he  was  destined, 
you  could  not  deport  him  there,  under  our  law;  and  so 
that  those  persons  remained  in  this  country. 

Bv  Mr.  Murray: 

Q.  Mr.  Alexander,  further  in  your  testimony,  page  819, 
you  testified  before  the  Committee  about  the  act  of  October 
16,  1918.  Do  you  recall  that  by  its  date?  A.  Yes. 

Q.  Will  you  state  briefly  what  the  provisions  of  it  'were 
and  what  the  relation  of  the  Communist  party  were  to  it? 

MR.  ROGGE:  If  the  Court  please — 

THE  COURT :  I  am  ruling  with  you,  sir.  So  far  as 
that  is  concerned,  I  think  the  Act  speaks  for  itself,  sir. 

MR.  MURRAY:  In  addition  to  the  Act,  if  the  Court 
please,  I  did  at  the  end  ask  the  witness  in  what  light  was 
a  member  of  the  Communist  Party  viewed  in  connection 
with  violations  of  that  statute. 

MR.  ROGGE :  I  still  object. 

THE  COURT :  I  will  sustain  the  objection. 

642  MR.  MURRAY :  I  have  no  further  redirect  ex¬ 
amination,  if  the  Court  please. 

Recross-Examination 
By  Mr.  Rogge: 

Q.  This  last  subject,  Mr.  Alexander,  you  w^ere  talking 
about  people  who  were  going  from  one  country  to  Mexico 
through  the  U nited  States.  Did  I  understand  you  to  make 
a  statement  that  the  alien  was  willing  to  go  but  our  laws 
stopped  him?  A.  No.  I  said  our  laws  would  not  au¬ 
thorize  deportation  to  such  country  when  he  was  unwilling 
to  go. 

Q.  Now,  how  many  cases  like  that,  specifically,  do  you 
know  of  that  the  Joint  Anti-Fascist  Refugee  Committee 
was  interested  in,  or  are  you  talking  about  other  groups? 
A.  I  am  talking  about  other  groups  in  general. 
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Q.  You  were  not  talking  about  the  Joint  Anti-Fascist 
Refugee  Committee  when  you  made  that  statement?  A. 
When  I  made  the  statement  that  the  people  had  come  he|re 
and  would  not  go  on  and  could  not  be  deported,  I  was  njot 
talking  about  those  that  the  Joint  Anti-Fascist  Refugee 
Committee  was  interested  in.  They  wanted  to  come  heife, 
but  in  the  light  of  our  experience  with  the  people  w}io 
had  come,  we  felt  that  the  persons  in  whom  the  Joint  Anti- 
Fascist  Refugee  Committee  might  be  interested  were  not 
probably  bona  fide  transients. 

Q.  Again,  I  am  going  to  let  you  make  your  ex- 

643  planation,  but  this  time  it  is  not  so  long.  I  don’t 
know  how  you  answered  the  question.  My  question 

was,  were  there  any  of  these  people  that  you  were  talking 
about  which  had  applied  to  pass  through  the  United  States 
on  the  way  to  Mexico  and  didn’t  do  it;  whether  any  singfle 
one  of  those  that  you  know  of  were  ones  in  which  tjie 
Joint  Anti-Fascist  Refugee  Committee  was  interested  bji? 
A.  Your  question  is  not  quite  fair.  You  say  were  thefe 
any  who  applied  to  come  and  then  did  not  do  it.  We 
didn’t,  so  far  as  I  know,  grant  any  visas  to  any  persons 
in  which  the  Joint  Anti-Fascist  Refugee  Committee  wjis 
interested;  therefore,  they  could  not  have  had  the  oppor¬ 
tunity  to  come  here  and  then  refuse  to  go  on. 

Q.  Mr.  Alexander,  isn’t  it  a  fact  that  the  Joint  Anj;i- 
Fascist  Refugee  Committee  was  interested  in  only  one 
case,  and  that  was  Bela  Lustig?  A.  No,  sir. 

Q.  Can  you  cite  one  other  specific  case?  A.  No,  sir, 
I  can  not,  but  I  know  there  were  plenty  others.  I  recall 
some  75  or  a  hundred,  at  least,  a  rough  estimate,  having 
come  over  by  my  desk. 

Q.  iBut  you  can’t  name  one  specifically,  can  you?  A- 
No,  sir. 

Q.  Now,  did  I  understand  you  on  redirect  correctly 
that  first  you  assumed  that  James  Lustig  was  Coifi- 

644  munist  and  then,  based  on  that  assumption,  you  also 
assumed  that  his  brother  Bela  Lustig  was  a  Coitn- 
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munist?  Was  that  the  way  your  mind  worked  on  that? 
A.  I  didn’t  assume  anything.  I  say  that  from  the  record 
I  had  seen  from  the  reports  that  had  come  to  my  notice, 
that  James  Lustig  was  a  Communist,  and  that  his  brother, 
and  because  of  his  activities,  and  so  forth,  as  reported  in 
these  reports,  to  my  mind,  made  him  a  Communist,  and 
also  to  the  unanimous  opinion  of  the  three  committees  that 
acted  on  the  case. 

Q.  Now,  you  were  asked  whether  the  Joint  Anti-Fascist 
Refugee  Committee  Executive  Board  knew  about  this  and 
you  said  you  got  a  letter  from  Helen  Bryan,  is  that  right? 
A.  That  is  right. 

Q.  Do  you  know  whether  any  of  the  other  members  of 
that  committee  specifically  knew  about  Bela  Lustig  or  any 
of  the  others?  It  is  my  information  that  there  was  but 
one  case,  Bela  Lustig.  You  say  there  were  75  or  a  hun¬ 
dred.  But  whichever  way  that  was,  do  you  know  whether 
Jacob  Auslander  knew  anything  about  any  of  those  ac¬ 
tivities?  A.  No. 

Q.  Do  you  know  whether  Lyman  R.  Bradley  knew  any¬ 
thing  about  any  of  those  activities?  A.  No. 

Q.  Do  you  know  whether  Marjorie  Chodorov 
G45  knew  anything  about  those  activities?  A.  No. 

Q.  Do  you  know  whether  Howard  Fast  knew 
anything  about  those  activities?  A.  I  can  answer  your 
question,  I  think,  very  shortly  by  saying  probably  only 
James  Lustig,  the  brother,  knew  about  it. 

Q.  Now,  you  referred  on  redirect  to  the  activities  of 
Dr.  Barsky  on  the  basis  of  which  you  formed  the  opinion 
that  he  was  a  Communist.  Isn’t  it  a  fact  that  the  activities 
to  which  you  refer  are  activities  of  Dr.  Barsky  helping 
anti-fascist  refugees  from  Franco  Spain  and  his  opposi¬ 
tion  to  Franco?  Isn’t  that  what  you  refer  to  when  you 
say  generally,  activities?  A.  Yes,  when  you  refer  to 
activities,  that  is  partly  it.  Now,  I  have  seen  some  indi¬ 
cation  in  the  reports,  and  as  I  stated  to  the  House  Com¬ 
mittee,  that  Dr.  Barsky  was  a  member  of  the  Executive 
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Committee,  or  whatever  they  term  it,  of  the  Communist 
Party  in  this  country.  I 

Q.  What  do  you  base  that  on,  sir?  A.  Various  reports 
that  came  to  my  attention. 

Q.  Isn’t  it  a  fact  that  one  of  the  indications  in  (your 
mind,  one  of  those  indications  which  you  use  for  forpiing 
the  opinion  that  a  person  is  a  Communist  is  the  fact  that 
he  is  anti-Franco?  I  mean,  if  a  person  is  anti-Franco, 
that  would  be  one  of  the  elements  that  you  would  use  in 
your  mind  in  determining  whether  a  person  wjas  a 

646  Communist;  is  that  right?  A.  That  would  ndt  be 
determinative. 

Q.  But  it  would  be  one  of  the  elements?  A.  It  wjould 
be  an  element.  If  you  found  other  elements  indicating  a 
Communist,  but  the  man  was  not  opposed  to  Franco,  you 
would  have  a  puzzle. 

Q.  Now,  President  Roosevelt  was  opposed  to  Franco, 
too,  wasn’t  he?  A.  That  is  right.  I  suppose  so. 

Q.  Well,  he  openly  said  so,  didn’t  he?  A.  He  carried 
on  relations  with  him,  diplomatic  relations. 

Q.  Let  me  ask  you  if  you  are  familiar  with  this  state¬ 
ment  of  President  Roosevelt’s:  I 

In  March,  1945,  President  Roosevelt  wrote  to  Norijnan 
Armour,  our  Ambassador,  saying  wTith  reference  to  the 
Spanish  Government,  “I  can  see  no  place  in  the  community 
of  nations  for  Governments  founded  on  fascist  principles.” 

Did  that  make  President  Roosevelt  a  Communist?  !  A. 
Certainly  not. 

Q.  As  a  matter  of  fact,  our  own  State  Department  ^aid 
that  “As  long  as  the  Spanish” — 

That  was  in  September,  1945 — 

“As  long  as  the  Spanish  Government  retains  its  present 
character,  there  can  be  no  expectation  either  of 

647  cordial  relations  between  Spain  and  the  United 
States  or  of  constructive  measures  by  us  to  assist 

Spain.”  | 


l 
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That  didn’t  make  the  State  Department  Communist,  did 
it ?  A.  Certainly  not. 

MR.  ROGGE:  That  is  all. 

Redirect  Examination 
By  Mr.  Murray: 

Q.  Do  you  remember  that  before  Hitler  invaded  Russia 

that  President  Roosevelt  said  there  was  no  doubt  that  the 

Russian  Government  was  the  greatest  dictatorship  in  the 

world?  Do  vou  remember  that  statement?  A.  I  recall 
% 

that  in  connection  with  the  invasion  of  Finland. 

Q.  Did  that  make  him  a  Nazi  or  a  Fascist?  A.  No, 
sir. 

MR.  MURRAY:  That  is  all. 

THE  COURT:  All  right,  sir,  you  may  step  down. 
(The  witness  left  the  stand.) 

MR.  MURRAY:  May  Mr.  Alexander  be  excused? 

THE  COURT:  Yes,  sir. 

I  understand  you  are  going  to  supply  him  with  a  list  of 
names,  sir? 

MR.  ROGGE :  I  am  going  to  supply  him  with  a  list 
of  names,  and  then  he  is  going  to  indicate  whether  in  those 
applications  Ruth  Leider  was  interested  as  an  attor- 
64S  nev  and  which  ones  were  rejected  and  which  ones 
were  approved,  and  I  will  furnish  him  with  that  list 
of  names. 

(The  witness  was  excused.) 

*  #  *  * 


650  John  S.  Wood 

was  recalled  as  a  witness  and,  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  follows: 

Further  Direct  Examination 
By  Mr.  Murray: 

Q.  Your  name  is  John  S.  Wood,  and  you  have  pre¬ 
viously  been  sworn  and  identified  as  a  witness. 
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This  hearing,  may  I  explain,  is  to  bring  out  from  jpou 
information  which  the  Committee,  of  which  you  were  chair¬ 
man,  had  received,  which  resulted  in  its  efforts  to  obtain 
records  of  the  Joint  Anti-Fascist  Refugee  Committee.  | 

I  will  ask  you  whether  a  Miss  Martha  Mitchel  testi 
before  the  Committee.  A.  She  did,  yes. 

Q.  I  show  you  Government’s  Exhibit  number  1,  which 
has  previously  been  referred  to  in  the  case  and  offered 
for  accuracy  only,  and  ask  you  if  you  wTill  just  glance 
through  it  and  state  generally  whether  that  appears  toj  be 
a  transcript  of  her  testimony.  A.  Yes,  sir. 

651  Q.  That  does  appear  to  be  it?  A.  The  parts 
that  I  have  read  is  apparently  testimony  that  khe 
gave,  yes,  sir. 

THE  COURT:  What  was  the  number  of  that,  Mr.  Mur¬ 
ray? 

MR.  MURRAY :  That  is  Government’s  Exhibit  number 
1,  if  the  Court  please. 

By  Mr.  Murray: 

Q.  I  call  your  attention  in  particular,  Mr.  Wood,  to 
newspaper  clippings  appearing  between  the  typewritten 
pages  592  and  593  and  ask  you  whether  they  came  to  the 
attention  of  the  Committee  of  which  you  were  chairman. 
A.  Yes,  sir. 

Q.  And  in  reference  to  the  appearance  of  Miss  Mitcjhel 
as  a  witness  before  you,  when  did  you  see  those?  A.  I 
believe  it  was  on  that  occasion. 

Q.  And  were  those  newspaper  articles  considered  by 
the  Committee  as  a  committee?  A.  Yes,  sir. 

MR.  MURRAY :  I  offer  them  in  evidence  at  this  time, 
if  the  Court  please. 

THE  COURT:  Do  you  want  to  look  at  them,  l(lr. 
Rogge? 

MR.  ROGGE :  This  is  another  one  of  the  documents 
I  didn’t  see.  I  have  objections,  of  course,  and  I  raise  the 
inquiry  how  I  can  test  the  credibility  of  the  witness 
Mitchel ’s  statements  without  the  witness  here.  I 
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652  Counsel  is  now  offering  in  evidence  the  statements 
of  one  Miss  Mitchel  before  the  Committee  and  a 

couple  of  newspaper  articles.  I  haven’t  seen  it.  This  is 
another  one  of  the  documents  that  I  would  request  your 
Honor  for  permission  to  see. 

THE  COURT:  Do  you  want  to  see  it  now,  sir? 

MR.  ROGGE:  Yes,  I  do. 

THE  COURT :  All  right,  sir. 

MR.  ROGGE:  Also,  it  might  not  be  necessary  for  me 
to  look  at  it,  and  I  know  your  Honor  does  not  have  to 
rule,  since  I  have  requested  to  look  at  it,  but  is  your  Honor 
going  to  accept  what  is  completely  hearsay  statements? 
In  other  words,  these  are  the  statements  that  Miss  Mitchel 
made  to  the  Committee,  and  Miss  Mitchel  is  not  here  on 
the  stand  so  that  I  can’t  test  her  credibility. 

Now,  if  your  Honor  is  going  to  rule  it  in,  I  want  to  see 
it.  If  your  Honor  feels  that  we  are  now  going  too  far 
afield  with  just  pure  hearsay  testimony,  it  won’t  be  neces¬ 
sary  for  me  to  look  at  it. 

I  have  not  seen  this  one  at  all,  Judge. 

Does  your  Honor  care  to  see  it? 

THE  COURT:  Suppose  I  look  at  it. 

MR.  MURRAY :  It  is  right  under  page  592,  if  the 
Court  please. 

(The  exhibit  was  handed  to  the  Court.) 

653  THE  COURT :  Mr.  Witness,  may  I  ask  you,  sir, 
is  the  Court  correct  in  assuming  that  this  constitutes 

a  record  of  a  proceeding  before  your  Committee  in  connec¬ 
tion  with  the  duties  assigned  to  your  Committee,  namely, 
the  Un-American  Activities  Committee,  on  the  date  speci¬ 
fied,  sir? 

THE  WITNESS:  Yes. 

THE  COURT :  And  it  is  an  official  record  of  that  hear¬ 
ing  or  hearings? 

THE  WITNESS:  It  appears  to  be,  sir,  insofar  as  I 
can  see.  If  course,  I  have  not  read  it  through,  and  I  would 
not  undertake  from  my  own  memory  to  say  that  it  is 
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verbatim  what  the  witness  testified,  but  the  portions  of 
it  that  I  have  read  are  apparently  testimony,  as  I  remem¬ 
ber  it,  that  was  given  by  that  witness. 

THE  COURT :  May  I  ask,  Mr.  Murray,  this :  Is  ^his 
one  of  the  exhibits  which  the  official  reporter  did  tesjtify 
as  to  the  procedure  followed  by  him? 

MR.  MURRAY:  Yes,  your  Honor. 

THE  COURT:  And  the  verification  of  it  and  placing 
the  place  and  time  when  it  was  taken? 

MR.  MURRAY :  That  is  correct,  sir. 

THE  COURT :  I  will  ask  you,  Mr.  Witness,  to  look  at 
it  and  see  if  you  did  have  the  benefit  of  that,  sir. 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  You  did  have  the  benefit  of  that? 
654  THE  WITNESS:  Yes,  sir. 

THE  COURT:  In  your  determination? 

THE  WITNESS:  Yes,  sir,  I  have  just  answered  that 
question  to  the  District  Attorney. 

THE  COURT :  And  did  you  have  that  at  the  time  tjiat 
you  issued  subpoenas?  | 

THE  WITNESS:  Oh,  yes,  prior  to  the  time  the  sub¬ 
poena  was  issued. 

MR.  MURRAY:  In  that  connection,  your  Honor,!  I 
should  point  out  that  the  appearance  of  this  witness  wjas 
on  January  23,  1946.  The  subpoena  for  Miss  Bryan  apd 
the  subpoena  for  Dr.  Barsky  had  both  already  been  issued. 

THE  COURT:  I  recall  that,  sir. 

MR.  MURRAY:  But  the  other  subpoenas,  as  yet,  hpd 
not  been  issued. 

THE  COURT :  I  will  say  to  you,  yes,  Mr.  Rogge,  I  will, 
on  the  basis  that  this  is  the  information  on  which  this 
Committee  w’as  functioning  for  the  purpose  of  determining 
-whether  or  not  they  did  have  information  on  which  io 
function  further  in  connection  with  investigations  copi- 
mitted  to  their  charge  by  the  Congress  under  the  resolution. 

MR.  ROGGE :  I  am  to  understand  that  this  witness  }s 
now  turned  over  for  cross-examination? 
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THE  COURT:  Are  you  through,  Mr.  Murray? 

MR.  MURRAY :  No,  I  propose  to  read  from 
655  portions  of  these  newspaper  clippings  to  the  Court. 

THE  COURT :  Very  well,  sir. 

MR.  ROGGE:  Well,  I  would  like  to  see  these  docu¬ 
ments  before  that,  if  the  Court  please,  if  that  is  the  pro¬ 
cedure  we  are  going  to  follow. 

THE  COURT:  All  right,  sir. 

MR.  ROGGE :  And  I  would  be  very  happy  to  do  it  over 
the  noon  recess,  if  your  Honor  is  agreeable  to  that. 

THE  COURT:  All  right,  sir. 

Do  you  desire  to  go  further  at  this  time  with  this  wit¬ 
ness? 

MR.  MURRAY :  I  could  ask  a  few  questions,  sir. 

THE  COURT :  I  am  not  asking  you  to  ask  questions 
to  fill  in  five  minutes  here  before  recess  time. 

Do  you  have  any  questions? 

MR.  MURRAY :  No,  I  do  not. 

THE  COURT :  All  right,  sir,  then  we  will  recess  at 
this  time  until  1 :30. 

(Whereupon,  at  12:25  o’clock  p.  m.,  a  recess  was  taken 
until  1:30  o’clock  of  the  same  day.) 


656  AFTER  RECESS 

(The  proceedings  were  resumed  at  1:30  o’clock  p.  m., 
upon  the  expiration  of  the  recess.) 

MR.  ROGGE:  I  have  been  able  to  glance  through  this 
transcript  now  and  I  wish  to  emphasize  the  point  that  I 
made  before,  that  this  procedure  gives  me  no  possibility 
of  cross-examining  to  determine  the  credibility  or  reliabil¬ 
ity  of  this  Miss  Mitchell,  and  X  am  just  going  to  call  your 
Honor’s  attention  to  a  few  of  her  statements. 

She  says,  for  instance,  that  she  has  gone  over  there  to 
work  with  the  International  Brigade,  Sanitary  Service.  I 
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mean,  this  was  anti-Franco.  And  then  she  makes  a  state¬ 
ment  like  this: 

“I  was  never  told” — 

THE  COURT:  Yon  are  reading  from  what  page,  how, 
sir? 

MR.  ROCGE:  It  begins  on  page  546  and  goes  ovejr  to 
page  547. 

THE  COURT :  I  understood  you  were  referring  to 
what  pages,  Mr.  Murray?  Were  you  referring  to  ] the 
whole  record?  j 

MR.  MURRAY :  T  am  going  to  offer  the  whole  recbrd, 
yes,  your  Honor,  but  I  did  not  specifically  do  it. 

MR.  ROGGE :  I  understood  it  was  offered. 

MR.  MURRAY :  I  do  offer  it  at  this  time  in  order  to 
make  the  argument  all  right. 

THE  COURT :  All  right. 

657  (Thereupon,  Government’s  Exhibit  No.  1  for  iden¬ 
tification,  was  received  in  evidence.) 

MR.  ROGGE :  She  is  talking  about  one  of  the  headsj  of 
the  International  Brigade,  and  mentions  a  Dr.  Franck. 

She  says: 

“I  was  never  told  what  Dr.  Franck’s  nationality  vtas, 
but  my  heart  told  me  that  that  man  was  a  German  and 
that  he  had  been  placed  there  by  Hitler.” 

This  is  in  the  anti-Franco,  and  it  is  ridiculous.  I  jam 
going  to  call  your  Honor’s  attention  to  some  other  things 
that  I  think  I  should  be  entitled  to  examine  on. 

Mr.  Thomas  asked  her: 

“Were  you  anti-Franco?” 

And  she  said: 

“Anti-Franco.  I  didn’t  even  know  that  Franco  was  in 
it  until  I  got  there.  I  just  knew  that  the  United  Stages 
Government  recognized  the  Republican  government  of 
Spain,  continued  to  do  so,  and  would  not  recognize  Franco. 
I  would  not  go  any  place  and  help  anyone  that  the  Unit|ed 
States  Government  didn’t  recognize.” 
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There  are  a  half  dozen  of  these,  and  another  one  at 
page  569. 

THE  COURT :  I  will  say  this  to  you,  Mr.  Rogge,  that 
the  Court  in  viewing  this  record  will  endeavor  to  see  to 
those  particular  parts  which  have  relation  to  the 
65S  question  immediately  under  consideration. 

It  may  well  be,  and  I  am  assuming,  there  are,  with¬ 
out  having  seen  it,  many  things  in  there  which  are  not 
material  to  this  issue. 

MR.  ROGGE:  I  am  just  coming  to  something  to  show 
it  wasn’t  material  to  anything. 

She  says  here — 

THE  COURT:  Well,  I  am  not  challenging  your  state¬ 
ment  at  all,  sir.  I  am  merely  stating  to  you  the  light  in 
which  the  Court  would  consider  it.  It  would  be  as  to 
those  things  and  those  things  only  which  pertain  to  the 
instant  case  and  the  pertinency  of  the  inquiry  by  the 
committee. 

MR.  ROGGE:  And  she  also  makes  this  statement: 
She  came  back  from  Spain  in — 

MR.  MURRAY  (interposing) :  Your  Honor,  I  object  to 
his  picking  out  certain  portions  of  it.  If  they  are  inadmis¬ 
sible,  let  them  be  excluded. 

Insofar  as  they  bear  upon  this  question,  they  are  offered. 

MR.  ROGGE:  I  have  just  three  more  references.  The 
thing  I  want  to  show  your  Honor  is  that  she  didn’t  know 
what  she  was  talking  about. 

She  says: 

“I  have  not  associated  with  them  since  I  came 
659  from  Spain.” 

That  was  in  1938.  The  Joint  Anti-Fascist  Refugee 
Committee  was  organized  in  1942. 

“But  Dr.  Barskv  seems  to  be  into  everything,  and  that 
would  be  enough  for  me.” 

And  then  at  a  later  point  in  here — 

THE  COURT:  I  haven’t  read  it,  Mr.  Rogge.  You  say 
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there  is  nothing  in  there  that  pertains  to  the  pertinency 
that  we  are  now  considering? 

MR.  ROGGE:  There  are  some  statements  in  here  jwith 
reference  to  Dr.  Barsky. 

There  is  a  statement  in  here,  it  is  at  page  5S0,  and  just 
this  one  other  thing  I  want  your  Honor’s  attention  to} 

“MR.  THOMAS:  Just  a  minute — she  is  not  here  to 
testify  in  regard  to  the  Joint  Anti-Fascist  Refugee  Com¬ 
mittee,  is  she?  She  testified  about  Barsky.” 

That  was  Representative  Thomas’  own  statement,  i 

Here  is  a  woman  who  was  over  there  in  ’37  and  liiAybe 
’3S.  There  are  some  things,  if  I  were  cross-examining  her, 
that  I  should  like  to  bring  out  with  reference  to  her  back¬ 
ground,  which  I  think  would  have  a  bearing  on  her  credi¬ 
bility,  and  here  is  something  that  is  now  offered  as  having 
some  bearing  on  the  Joint  Anti-Fascist  Refugee  Cjom- 
mittee,  when  she  never  had  anything  to  do  with  them. 
660  Now,  maybe  she  saw  Dr.  Barsky  in  Spain  in  1937 
or  193S,  but  that  has  nothing  to  do  with  this  case. 

As  a  matter  of  fact,  to  show  you  the  type  of  material 
in  here,  there  is  a  photostat  of  a  letter  that  she  wrote  to 
the  President’s  War  Relief  Control  Board  in  1943,  com¬ 
plaining  against  the  Joint  Anti-Fascist  Refugee  Com¬ 
mittee,  and  to  show  you  how  much  effect  that  had  on  ^he 
President’s  War  Relief  Control  Board,  the  Joint  Ai|iti- 
Fascist  Refugee  Committee  continued  to  keep  its  license 
with  that  Board,  and  that  is  the  material  that  is  npw 
offered  to  your  Honor.  Plus  some  newspaper  articles, 
and  I  will  be  frank  to  tell  you  I  haven’t  read  them.  I  did 
see  one  article,  for  instance,  a  picture  containing — it  is  a 
group  picture.  She  is  apparently  in  it  but  Dr.  Barsjvy 
isn’t  in  it,  yet  that  is  the  one  she  is  talking  about. 

The  newspaper  hasn’t  been  identified  as  a  copy  of  a 
newspaper. 

I  find  myself  really  at  a  loss  as  to  how  to  handle  it.  It  j  is 
hearsay  on  hearsay,  and  I  don’t  have  a  chance  to  cro$s- 
examine  the  credibility  of  the  witness. 
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THE  COURT:  I  have  gotten  that  point,  sir. 

MR.  ROGGE :  Yes.  So  that  I  object  to  it. 

THE  COURT:  As  to  the  things  that  you  speak  of  hav¬ 
ing  no  relation,  of  course  they  couldn’t  affect  this  case. 

MR.  ROGGE :  That  is  right. 

661  THE  COURT :  All  right,  sir. 

MR.  ROGGE:  And  tliev  shouldn’t  be  in  here. 
THE  COURT:  All  right,  sir. 

MR.  MURRAY:  May  I  proceed,  vour  Honor? 

THE  COURT:  Yes,  sir. 

Thereupon 


JOHN  S.  WOOD, 

the  witness  under  examination  at  the  time  of  taking  the 
recess,  resumed  the  witness  stand,  and  testified  further  as 
follows : 


Direct  E xam ina t i o n — R e sinned 

Bv  Mr.  Murrav : 

•  * 

Q.  Mr.  Wood,  will  you  state  whether  the  committee  of 
which  you  were  chairman  was  interested  in  the  background 
of  the  indiivdual  Dr.  Barskv,  and,  if  so,  what  relation,  if 
any,  that  had  to  your  investigation  of  the  Joint  Anti- 
Fascist  Refugee  Committee?  A.  I  don’t  believe  I  get 
you. 

Q.  I  will  ask  you  whether  the  committee  concerned  it¬ 
self  with  an  inquiry  into  the  background  of  Dr.  Barskv 
himself  personally.  A.  Yes,  sir. 

Q.  It  did?  A.  Yes,  sir. 

Q.  And  will  you  state  in  what  way  that  related 
662  to  its  investigation  of  the  Joint  Anti-Fascist  Refugee 
Committee? 

THE  COURT:  If  any. 

THE  WITNESS:  Well,  of  course,  it  developed  in  the 
course  of  the  investigation  that  Dr.  Barskv  was  the  head 
of  the  Joint  Anti-Fascist  Refugee  Committee  and  that  he 
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was,  I  believe,  his  title  was  Chairman  of  the  Executive 
Committee.  We  found  from  the  records  of  the  President’s 
War  Relief  Control  Board  that — 

MR.  ROGGE  (interposing) :  Now,  if  the  Court  please, 
if  this  is  now  going  to  be  testimony,  I  don’t  like  to  in¬ 
terrupt,  but  as  to  a  recollection  as  to  what  they  found 
from  the  President's  War  Relief  Control  Board,  the  jree- 
ords  of  the  President’s  War  Relief  Control  Board  is  g(j>ing 
to  be  the  best  evidence  of  that  and  not  what  this  witness 
states  his  recollection  is  of  some  material  tliev  received. 

*  i 

Let’s  see  the  material  they  received,  at  least. 

MR.  MURRAY:  I  submit  the  witness  can  testify  as  to 
his  recollection,  your  Honor.  We  are  not  introducing  janv 
documents,  but  simply  trying  to  show  what  information 
the  committee  had. 

THE  COURT:  Very  well,  sir. 

THE  WITNESS:  The  President’s  War  Relief  Control 
Board  revealed  the  fact  that  this  organization  had  a  per¬ 
mit  or  a  license  to  collect  funds  from  the  general  puplic 
and  that  the  donors,  of  course,  of  those  funds,  wjere 
6G3  permitted  to  charge  them  off  of  their  income  ta>y. 

We  also  found  a  letter  which  I  believe  you  lijive 
a  copy  of  there,  from  the  F.  B.  I.  to  the  Control  Board, j  as 
I  recall  it,  or  the  State  Department,  one  or  the  other — I 
think  it  was  the  President’s  Control  Board,  but  the  letter 
will  show  for  itself — in  which  they  pointed  out  certain  facts 
which  their  investigation  had  disclosed  with  respect  to  {lie 
activities  of  this  committee,  which  we  thought  and  I  did,  at 
least,  and  I  assumed  the  other  members  of  the  committee 
had  the  same  view,  were  activities  that  were  not  within 
the  scope  of  the  relief  organization  and  were  purely  politi¬ 
cal  propaganda. 

Then  we  had  testimony  from  the  State  Department. 

MR.  MURRAY :  I  will  come  to  that  now. 

By  Air.  Murray: 

Q.  Mr.  Wood,  do  you  remember  the  name  of  the  repre¬ 
sentative  of  the  State  Department  who  testified?  A.  I 
know  him  quite  well,  but  I — 
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Q.  Was  it  Robert  C.  Alexander?  A.  That  is  him,  yes, 
sir. 

Q.  I  may  say  to  you  that  he  has  already  been  on  the 
stand  here  as  a  witness.  A.  I  see. 

Q.  So  I  won ’t  go  into  the  details  of  what  he  has  testified 
to  before  the  committee. 

Did  you  preside  at  the  hearing  of  the  committee 

664  at  which  he  did  testify?  A.  Yes,  sir. 

Q.  And  was  his  testimony  before  the  committee 
reported  stenographically?  A.  Oh,  yes. 

Q.  Did  you  see  the  report  thereafter?  A.  Yes. 

Q.  Did  you  review  and  verify  it?  A.  Yes,  sir,  I  veri¬ 
fied  it  and  ordered  it  filed. 

Q.  Are  you  able  to  say  now  that  that  transcript  was  a 
correct  one  of  his  testimony  before  the  committee? 
A.  Well,  X  wouldn’t,  of  course,  undertake  to  say  that 
every  word  of  it  was  just  what  he  said,  but  I  would  say 
generally  it  is. 

Q.  I  show  you  a  portion  of  Government  Exhibit  4. 

MR.  MURRAY:  Government  Exhibit  4,  if  the  Court 
please,  is  a  transcript  of  typewritten  testimony  with  a  few 
exhibits  in  it  as  to  which  the  reporter,  Mr.  Howard  B. 
Smith,  has  testified — as  he  did  to  many  others — that  on 
the  basis  of  what  he  said  in  that  testimony,  was  an  accurate 
transcript. 

By  Mr.  Murray: 

Q.  I  now  show  to  the  witness  a  letter  which  appears 
right  after  page  854  of  Government’s  Exhibit  4,  and  Gov¬ 
ernment’s  Exhibit  4  is  the  transcript  of  the  testimony  of 
Miss  Turner,  before  the  Committee  on  Un-American 

665  Activities  on  February  19,  1946. 

MR.  ROGGE:  I  mav  sav  to  vour  Honor  this  is 

w  •>  •> 

another  volume  I  haven’t  seen. 

MR.  MURRAY:  I  will  show  you  the  one  letter  I  am 
now  going  to  show  to  the  witness,  and  ask  if  he  can  identify 
it,  and  then  I  shall  read  it,  if  the  Court  permits  me. 

By  Mr.  Murray: 
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Q.  Mr.  Wood,  I  show  you  the  letter  to  which  I  referred 
and  ask  whether  you  now  are  able  to  identify  it. 

I  call  it  a  letter.  It  is  a  carbon  copy  of  a  letter. 
A.  Yes,  sir.  That  was  the  letter  to  which  I  referred  just 
a  while  ago  that  was  found  in  the  files  of  the  President ’s 
War  Relief  Control  Board. 

MR.  MURRAY :  I  shall  read  it  now,  if  the  Court  plehse. 

I  offer  it  in  evidence,  first.  I  offer  in  evidence  this  par¬ 
ticular  letter,  being  a  letter  following  immediately  the  page 
854,  on  Government’s  Exhibit  4. 

MR.  ROGGE :  I  object,  on  the  ground  that  just  by  any 
stretch  of  the  imagination  I  don’t  see  how  this  can  be  called 
evidence.  It  isn’t  even  a  letter.  It  purports  to  be  a  coDy. 

THE  COURT :  May  I  see  it,  sir? 

MR.  MURRAY :  Yes,  your  Honor. 

(The  document  was  handed  to  the  Court.) 

THE  COURT:  What  is  the  purpose  of  this  lot- 
666  ter,  Mr.  Murray? 

MR.  MURRAY :  The  purpose  of  the  letter,  if  the 
Court  please,  is  to  show  that  the  Committee  on  Un-Ameiri- 
can  Activities,  at  least  as  early  as  the  date  of  that  testi¬ 
mony,  had  before  it  this,  among  other  things :  information 
indicating  that  the  activities  of  this  organization  were  sujeh 
that  the  Congressional  committee  had  the  power  and  dpty 
under  its  resolution  to  investigate  that  organization. 

THE  COURT :  I  do  not  at  the  present  moment,  sir,  sfie 
from  this  letter  where  there  is  much  material  data  there, 
sir.  I 

MR.  MURRAY:  May  I  be  heard  briefly  on  that,  your 
Honor? 

THE  COURT:  Yes,  indeed. 

MR.  MURRAY:  The  resolution  authorized  the  Com¬ 
mittee  on  Un-American  Activities  to  investigate  organiza¬ 
tions  or  individuals  engaged  in  propaganda  activities. 

The  organization  known  as  the  Joint  Anti-Fascist  Refu¬ 
gee  Committee  represented  itself  to  be  a  relief  organize- 
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tion  and  only  that.  As  a  matter  of  fact,  it  will  be  shown, 
and  I  am  sure  it  will  be  admitted,  that  regulations  of  the 
President’s  Board  required  that  no  organization  which  en¬ 
gaged  in  political  activities  should  be  admitted  to  its  ac¬ 
cepted  list  of  relief  organizations. 

I  submit  that  an  organization  of  this  sort,  which  it  was 
reported  was  engaged  in  political  activities  in  con- 
667  nection  with  its  ostensibly  sole  relief  campaign,  was 
an  organization  that  the  committee  might  have  the 
right  to  investigate,  and  that  this  information,  along  with 
other  which  I  will  show,  justified  the  ultimate  issuance  of 
the  subpoenas. 

THE  COURT :  I  will  receive  it  subject  to  a  motion  to 
strike,  if  it  is  not  connected  up,  sir,  because  on  its  face, 
all  that  I  would  get  from  what  you  have  said  is  that  they 
were  in  violation  of  some  regulation  as  of  that  time. 

MR.  MURRAY:  Very  well,  your  Honor.  I  will  not 
argue  further  at  this  point,  but  I  think  I  can  show  the 
Court  later  the  relevancy. 

THE  COURT:  Very  well. 

(Carbon  copy  of  letter,  dated  November  29, 1945,  F.  B.  I. 
to  Mr.  James  Brunot,  and  being  a  part  of  Government’s 
Exhibit  4,  at  page  854,  was  thereupon  received  in  evi¬ 
dence.) 

MR.  MURRAY :  This  is  a  copy  of  a  letter  on  the  letter¬ 
head  of  the  Federal  Bureau  of  Investigation  of  the  United 
States  Department  of  Justice,  dated  November  29,  1945, 
and  addressed  to  Mr.  James  Brunot,  Executive  Director, 
President’s  War  Relief  Control  Board,  1044  Washington 
Building,  Fifteenth  and  New  York  Avenue,  N.  W.,  Wash¬ 
ington,  D.  C. 

“From:  John  Edgar  Hoover,  Director,  Federal  Bureau  of 
Investigation 

“Subject:  Joint  Anti-Fascist  Refugee  Committee 

“It  has  been  reported  to  this  Bureau  that  the 
66S  subject  organization  has  engaged  in  political  activi¬ 
ties  in  connection  with  its  fund  raising  campaign. 
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“In  this  regard  it  is  said  that  during  the  last  week  of 
September,  1945,  the  organization  had  a  sound  truck  on 
the  streets  of  New  York  City  in  order  to  implement  its 
collection  campaign  to  raise  funds  allegedly  for  ‘Anti- 
Fascist’  Spanish  refugees.  The  speakers  using  the  sound 
truck  are  reliably  reported  to  have  urged  the  breaking  of 
diplomatic  relations  between  this  country  and  Spain  and  to 
have  also  tied  in  with  their  appeal  labor  controversies  then 
current  in  the  New  York  City  area. 

“The  foregoing  is  submitted  for  your  information  and 
such  action  as  is  deemed  desirable  by  you.” 

By  Mr.  Murray: 

Q.  As  to  what  I  believe  I  have  already  asked  yjm, 
whether  the  newspaper  articles  appearing  as  one  of  the  Ex¬ 
hibits  in  Government’s  Exhibit  No.  1,  which  is  the  testi¬ 
mony  of  Miss  Mitchell,  and  appearing  right  after  phge 
582  of  that  transcript,  Government’s  1,  were  known  to  the 
committee  as  early  as  January  23,  1946,  and  considered  by 
the  committee.  A.  That  is  right,  sir.  Yes,  sir. 

MR.  MURRAY:  On  that  basis,  I  offer  in  evidence 
those  newspaper  articles,  if  the  Court  please,  and  shall, 
if  the  Court  permits  me,  read  certain  portions  for 
669  the  Court’s  information  and  offer  the  entire  articles 
in  evidence. 

MR.  ROGGE:  I  repeat  the  objections  I  have  previ¬ 
ously  made,  Judge. 

THE  COURT:  May  I  see  those? 

MR.  MURRAY :  Yes,  your  Honor. 

(The  articles  were  handed  to  the  Court  by  Mr.  Murray.) 

THE  COURT:  Were  you  referring  to  any  particular 
part  of  this? 

MR.  MURRAY:  I  am  referring  to  the  articles,  all  of 
which  are  under  the  title  “Commissars,  M.  D.”  Not  to 
the  entire  page. 

THE  COURT :  I  will  deal  with  this  in  the  same  manner 
as  I  have  the  other,  Mr.  Murray. 
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MR.  MURRAY:  Yes,  sir.  Does  your  Honor  wish  me 
to  read  the  portions  I  had  planned  to? 

THE  COURT:  Yes,  sir;  anything  material  to  this 
question. 

MR.  MURRAY :  For  the  record,  I  will  state  that  these 
articles  appeared  in  the  New  York  World-Telegram,  the 
issues  of  February  20,  1941,  February  21,  1941,  and  Feb¬ 
ruary  22,  1941 ;  a  series  of  consecutive  articles. 

They  relate,  I  might  state,  if  the  Court  is  interested  in 
the  period,  they  relate  to  the  activities  of  one  or  more  of 
these  defendants  in  Spain  in  the  years  1937  and  1938. 

670  I  expect  to  connect  that  up  with  the  inquiry  which 
the  committee  of  Congress  was  making. 

Reading  portions  of  the  articles,  the  first  is  the  article 
of  Thursday,  February  20,  1941;  these  articles  written 
Frederick  Woltman,  staff  writer  of  the  World-Telegram. 

The  first  paragraph  says: 

“  Communist  political  commissars  ran  the  American 
hospitals  in  Loyalist  Spain  and  bossed  the  American  doc¬ 
tors  and  nurses  sent  over  by  American  funds.” 

I  am  skipping  several  paragraphs,  your  Honor.  May  I 
inform  the  Court  and  counsel,  I  am  not  reading  in  consecu¬ 
tive  order.  I  am  just  reading  portions  as  I  go  along. 

“Most  of  the  American  contributors  of  $1,176,000  to 
Loyalist  medical  relief,  no  doubt,  would  be  surprised  to 
hear  that  their  money  helped  set  up  a  miniature  Soviet 
political  machine.  So  would  many  of  the  hundreds  of 
prominent,  liberal,  and  anti-Fascist  sponsors  of  the  Amer¬ 
ican  Medical  Bureau. 

“They  undoubtedly  would  be  surprised  to  learn  that 
each  American  medical  unit  in  Spain  had  its  own  political 
commissar,  known  officially  as  the  ‘political  commissar’ 
and  living  in  residence  at  each  hospital. 

671  “They  probably  would  be  astounded  to  see  a  docu¬ 
ment  Dr.  Posner  brought  back  from  the  base  hos¬ 
pital  at  Villa  Paz — a  document  probably  without  a  counter¬ 
part  in  any  other  American  hospital  set-up. 
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“It  was  a  bulletin  board  notice,  typed  on  the  official 
letterhead  of  the  Republican  Espanola,  Brigadas  Intetaia- 
cionales,  Hospital  Americano  num.  1.  It  bears  the  hos¬ 
pital’s  official  stamp:  ‘Brigada  Internacional,  Seryicio 
Sanitario,  Hospital  Americano  No.  1.’ 

“And  it  reads: 

“  ‘To  the  personnel  and  patients  Villa  Paz  American 
Hospital  No.  1. 

“  ‘Comrades: 

“  ‘Hue  to  the  reorganization  of  some  phases  of  our  work, 
it  has  been  necessary  to  transfer  Comrade  Frank  Ayres, 
political  commissar  of  Villa  Paz,  to  Castillejo  to  function 
there  in  a  similar  capacity.  The  accomplishments 
achieved  under  the  direction  of  Comrade  Frank  Ayres  jwill 
not  be  forgotten  by  Villa  Paz  comrades.  We  are  certain 
that  he  will  continue  his  good  work  at  Castillejo. 

“  ‘Comrade  Joseph  Highkin  has  been  appointed  political 
commissar  of  Villa  Paz  with  our  fullest  confidence  in  his 
ability  to  develop  each  political  activity  as  to  make 
672  Villa  Paz  a  model  hospital.’ 

“It  is  signed:  ‘A1  Stone,  Political  Commissar, 
American  Medical  Unit.’ 

“After  six  months  in  Spain  Hr.  Posner,  Miss  Mitchell, 
and  an  associate,  Hr.  Z.  M.  Stadt,  resigned  and  returned  to 
the  United  States. 

“Here,  Hr.  Posner  disclosed  publicly  today  for  the  first 
time,  the  three  of  them  appeared  before  the  bureau’s  medi¬ 
cal  steering  committee  of  three  doctors.  In  highly-detailed 
testimony  covering  50  pages  they  told  their  story.  Tljiey 
charged  that  the  American  medical  service  in  Spain  vjras 
wholly  Communist-controlled  and  was  shot  through  w^th 
political  activity  and  intrigue,  maladministration  and  in¬ 
efficiency.”  Skipping  two  columns:  j 

“Eventuallv,  they  did  turn  their  stories  and  documents 
over  to  the  Federal  Bureau  of  Investigation. 

“Their  decision  to  speak  publicly  came  after  reading 
the  World-Telegram’s  recent  articles  on  the  American 
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Rescue  Ship  Mission,  from  which  Mrs.  Eleanor  Roosevelt 
had  resigned  as  sponsor  because  of  its  Communist  back¬ 
ground. 

“They  read  that  Dr.  Barsky  is  chairman  of  the  Ship 
Mission.  And  that  its  most  active  executive  board  mem¬ 
bers  include  Dr.  Louis  Miller  and  Dr.  Jesse  A.  Tol- 

673  mach,  the  chairman  and  a  member  of  the  Medical 
Bureau’s  steering  committee  that  heard  the  Posner 

charges ;  and  Mildred  Rackley,  who  has  been  chief  adminis¬ 
trator  of  the  American  base  hospital  at  Villa  Paz.” 

That  is  the  end  of  my  reading  from  portions  of  the 
first  issue  of  February  20,  1941. 

At  this  time  I  will  ask  the  witness  certain  questions. 

By  Mr.  Murray: 

Q.  Mr.  Congressman,  did  the  committee  know  anything 
about  the  American  Medical  Bureau  in  connection  with  the 
Anti-Fascist  Refugee  Committee?  A.  Yes,  sir. 

Q.  What  did  your  investigation  on  that  subject  reveal 
as  to  any  connection? 

MR.  ROGGE :  Now,  if  the  Court  please,  I  am  going  to 
object  to  having  this  witness  state — just  look  how  far  we 
are  going — as  to  what  his  recollection  as  to  what  their 
investigation  showed  of  some  other  outfit,  American 
Medical  Bureau,  or  whatever  it  was.  Hearsay  on  hearsay, 
Judge. 

THE  COURT:  As  I  understand,  he  was  chairman  of 
the  committee,  sir.  If  his  recollection  would  permit  him 
to  say  it,  I  think  we  may  have  it  for  whatever  it  is  worth. 
This  was  in  connection  with  vour  official  duties  as  chair- 
man,  sir? 

674  THE  WITNESS :  Yes,  sir. 

THE  COURT:  All  right,  sir. 

THE  WITNESS:  I  don’t  know  if  I  understand  exactly 
the  question. 

MR.  MURRAY :  Perhaps  I  had  better  reframe  it. 

By  Mr.  Murray: 

Q.  What  connection,  if  any,  did  the  committee  have 
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information  about  between  the  American  Medical  Bureau 
and  Dr.  Barsky  and  the  Joint  Anti-Fascist  Refugee  Com¬ 
mittee?  A.  Well,  the  information  that  we  had  was  i  that 
Dr.  Barsky  was  at  one  time  connected  with  the  American 
Medical  Bureau  and  that  several  other  people  who  jwere 
connected  with  it  were  people  who  were  known  to  Jiave 
leanings  toward  the  communistic  philosophy  of  politics. 
I  was  chairman  of  the  committee  and  from  the  conversa¬ 
tions  I  had  with  other  members,  feel  that  they  entertained 
the  same  view  I  did,  thought  that  this  medical  bureau  was 
a  Communist-dominated  organization. 

Q.  Now,  was  there  any  connection  in  the  view  of  the 
committee  between  that  American  Medical  Bureau  and  the 
Joint  Anti-Fascist  Refugee  Committee?  A.  Was  tjhere 
any  connection? 

Q.  Yes,  or  was  there  any  relation  between  tl^em? 
A.  Well,  just  as  to  what  the  details  of  the  information 
that  we  had  concerning  that  is,  I  don’t  recall.  I  Ipiow 
that  the  thing  that  impressed  me  about  it  was  i  that 
675  the  man  who  was  at  the  head  of  the  Joint  Anti- 
Fascist  Refugee  Committee  had  also  been  connected 
with  this  medical  organization. 

Q.  Now,  what  information,  if  any,  did  the  committee 
have  at  that  time  and  before  issuance  of  its  subpoenas  in 
this  case ;  what  information  did  it  have  as  to  the  American 
Rescue  Ship  Mission? 

MR.  ROGGE :  If  the  Court  please,  I  object  to  i  this 
question,  because  “at  that  time”  is  not  specified.  The 
first  subpoena  was  gotten  out  in  December,  1945.  Does 
Mr.  Murray  mean  at  that  time? 

THE  COURT:  Can  you  fix  the  time,  sir? 

MR.  MURRAY:  Yes,  sir,  I  am  fixing  the  time  as  Jan¬ 
uary  23,  1946,  which  was  after  Miss  Bryan  had  been  sub¬ 
poenaed,  but  before  she  appeared,  and  after  Dr.  Bajrsky 
had  been  subpoenaed,  but  before  he  appeared. 

MR.  ROGGE:  I  object  to  the  question  on  the  ground 
that  the  subpoena  under  which  Miss  Bryan  appeared  is 
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dated  December  4,  1945,  and  if  counsel  will  look  at  his 
exhibit  he  will  see  that. 

MR.  MURRAY :  I  know  that. 

THE  COURT:  The  record  shows  also  that  her  ap¬ 
pearance  was  continued  to  some  later  date,  January  19,  if 
my  recollection  is  correct. 

MR.  ROGGE :  That  is  right,  Judge,  she  appeared 
676  on  Januan*  23  or  24,  but  if  we  are  asking  what  basis 
this  committee  had  to  issue  this  subpoena  on, 
shouldn  ’t  we  go  back  before  then  ? 

MR.  MURRAY”:  I  think  the  demand  of  the  records  is 
the  important  thing.  The  date  that  the  subpoena  was 
issued  is  not  conclusive  of  their  power. 

MR.  ROGGE :  That  is  just  not  true.  The  records  were 
asked  for  on  December  4.  It  was  this  alleged  document 
and  I  hope  I  always  call  it  an  alleged  subpoena — 

THE  COURT :  I  am  going  to  ask  you,  for  the  purpose 
of  this  case,  to  call  it  a  subpoena,  sir,  because  the  Court 
has  ruled,  and  so  far  as  this  Court  is  concerned,  sir,  this 
Court  has  held  it  to  be  a  subpoena,  sir,  and  I  think  you 
may  designate  it  as  that,  sir. 

MR.  ROGGE:  Well,  may  I  do  this,  Judge, — it  is  just 
that  I  don’t  want  to  waive  rights.  May  I  refer  to  it  by 
exhibit  number? 

THE  COURT :  Yes,  sir;  you  may. 

You  may  proceed,  Mr.  Murray. 

By  Mr.  Murray: 

Q.  I  will  ask  you,  Mr.  Wood — and  this  is  a  repetition 
of  the  question  that  was  interrupted;  not  interrupted,  but 
there  was  some  discussion  about  it — what  was  the  con¬ 
nection,  if  any,  between  the  American  Rescue  Ship  Mission 
and  the  organization  and  individuals  which  you  were  in¬ 
vestigating? 

A.  Well,  the  information  I  had  was  that  Dr. 
Barskv,  who  is  the  Chairman  of  the  Joint  Anti- 
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Fascist  Refugee  Committee,  was  also  an  official  and  con¬ 
nected  with  the  Spanish  Ship  Mission. 

Q.  And  did  you  have  information — well,  you  have  al¬ 
ready  testified  that  you  had  this  newspaper  article  before 
you  as  early  as  January  23.  A.  Oh,  yes. 

Q.  I  will  simply  read  from  that,  that  the  most  active 
executive  board  members  of  the  Mission  “include  Dr.  Louis 
Miller  and  Dr.  Jesse  A.  Tolmach.”  A.  Oh,  yes. 

Q.  Were  they  two  of  the  persons  that  were  later  sum¬ 
moned  to  appear  on  April  4?  A.  That  is  right,  sir. 

THE  COURT:  Who  was  it,  sir?  Tolmach,  did  \fou 
say? 

MR.  MURRAY:  Yes,  your  Honor.  Dr.  Louis  Miljler 
and  Jesse  Tolmach. 

By  Mr.  Murray: 

Q.  Reading  now  several  paragraphs  down,  the  article 
of  February  21,  1941 — 

THE  COURT:  What  paper  is  this,  sir? 

MR.  MURRAY :  This  is  one  of  the  newspaper  articles, 
your  Honor.  It  is  the  second  of  the  three,  and  the  page 
on  the  newspaper — 

678  THE  COURT:  No,  I  mean  the  name  of  t!he 
paper,  sir. 

MR.  MURRAY:  Oh,  I  am  sorry.  New  York  World- 
Telegram.  Page  11,  the  issue  of  February  21,  1941 : 

“The  Ship  Mission  was  projected  by  the  pro-Commun^st 
group  in  the  Medical  Bureau.  Its  chairman,  Dr.  Edward 
K.  Bar  sky,  a  Communist  fellow  traveler,  was  the  official 
in  charge  of  the  American  hospitals  in  Spain. 

I  will  say  to  the  Court  in  explanation  of  what  I  am  nov- 
about  to  read,  which  otherwise  would  have  no  meaning, 
that  Robert  Minor  is  referred  to  in  these  articles  as  having 
been  in  charge  of  the  hospital  in  Spain  to  which  reference 
has  been  made. 

Now  reading  about  the  fourth  column  of  the  article  <bf 
February  21, 1941 : 

“Minor  also  asked  Posner  to  visit  Earl  Browder,  heald 
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of  the  American  Communist  party,  and  gave  him  this  letter 
of  introduction: 

“  ‘Dear  Earl: 

“  ‘I  think  you  would  be  much  interested  in  a  conversa¬ 
tion  with  Dr.  Posner.  In  view  of  your  deep  interest  in  all 
that  concerns  the  work  of  American  hospitals  here  and 
your  already  manifested  liking  to  hear  the  various  ex¬ 
pressions  of  points  of  view  at  first  hand,  I’m  sure  a  few 
minutes  with  him  will  repay  you. 

679  “  ‘Yours  as  always,  Bob.’  ” 

Reading  now,  if  the  Court  please,  from  the  New  York 
World-Telegram  of  February  22,  1941,  page  11  of  it,  the 
third  and  final  of  the  series,  the  article  begins  as  follows : 

“Anti-Fascist-minded  Americans  gave  $1,176,000  for 
medical  relief  to  the  Loyalists  in  the  Spanish  civil  war. 

“But  the  Communists  and  their  followers  who  ran  the 
American  medical  service  in  Spain  kept  it  out  of  control 
of  the  Loyalist  Government,  according  to  Dr.  John  Jacob 
Posner,  noted  New  York  oral  surgeon. 

“After  six  months  as  chief  of  the  jaw  division,  Dr.  Pos¬ 
ner  returned  to  the  United  States  and  told  an  inside  steer¬ 
ing  committee  that  there  was  endless  conflict  between  the 
Communists  and  non-Communists  on  the  American  staff 
and  between  the  Loyalist  government  and  the  American 
medical  service  itself. 

“The  pro-Communists,  he  charged,  had  insisted  on 
keeping  relief  administration  under  the  International 
Brigade. 

“This  was  an  autonomous  army,  run  by  the  Comintern 
under  a  Soviet  hierarchy  of  political  commissars.  While 
many  in  the  fighting  ranks  were  non-Communists,  the  top 
control  emanated  from  Moscow’.” 

680  Skipping  and  now  resuming: 

“Dr.  Posner  told  the  American  committee  in  No¬ 
vember,  1937 : 

“  ‘The  American  Hospital  simply  serves  as  a  hollow 
propaganda  organ  back  in  the  States  so  that  more  mone\ 
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can  be  collected — more  materials,  more  personnel,  mpre 
food  and  equipment— all  for  the  use  of  Albacete.’  ” 

Continuing  from  the  quotation  of  Dr.  Posner’s  testi¬ 
mony  before  the  organization,  the  steering  committee  of 
the  organization,  after  he  returned  to  France  from  Spairi — 

THE  COURT:  Steering  committee  of  what,  sir? 

MR.  MURRAY:  Steering  committee  of  the  American 
Medical  Bureau,  under  whose  sponsorship  he  went  to  the 
Spanish  hospital. 

Am  I  correct  about  that,  Mr.  Wood? 

THE  WITNESS :  Yes,  sir. 

MR.  MURRAY"  (continuing) : 

“The  hospital  at  Villa  Paz,  where  I  was  situated,  Was 
the  base  hospital.  During  the  six  months  when  I  was  pres¬ 
ent  at  this  hospital  I  do  not  believe  that  there  were  a  dozen 
operations  performed.  Cobwebs  for  months  hung  on  the 
doors  of  the  operating  room  which  really  had  degenerated 
into  a  dressing  station.” 

“Early  in  1938,  however,  Dr.  Posner  canceled  plans  he 
had  made  to  go  back  to  Spain  for  the  Medicjal 
6S1  Bureau  upon  learning  that  his  charges  made  ho 
impression. 

“One  of  the  men  he  named  before  the  committee  as 
responsible  for  keeping  the  medical  work  under  Communist 
control  was  Dr.  Edward  K.  Barsky,  in  charge  of  the  Amer¬ 
ican  hospitals.  Dr.  Barsky  now  is  chairman  of  the  Ameri¬ 
can  Rescue  Ship  Mission,  from  which  Mrs.  Eleanor  Roose¬ 
velt  and  other  sponsors  recently  resigned  because  of  i'f.s 
political  complexion.  ’ 7 

Here  is  another  portion  of  the  article  of  February  21. 
I  am  now  going  back,  if  the  Court  please.  The  article 
dated  February  21,  1941,  of  the  New  York  World-Tele¬ 
gram,  page  11: 

“They  appeared” — 

And  may  I  explain  that  “they”  applies  to  Dr.  Posner  arid 
Miss  Mitchell  after  they  returned  from  Spain. 

“They  appeared  before  the  committee  of  three  doctors 
and  made  charges,  running  to  50  pages  of  transcript,  that 
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political  intrigue  and  Communist  propagandizing  were 
running  at  full  tilt  in  the  American  hospitals  at  the  expense 
of  efficient  administration  of  medical  relief.  Their  charges 
were  never  acted  upon  by  the  inside  committee,  according 
to  Dr.  Posner. 

“Here  is  an  excerpt  of  their  testimony,  given  in  No¬ 
vember  of  1937  but  not  made  public  until  today : 

652  “  ‘All  of  this  (alleged  maladministration)  brought 
about  the  investigation  that  took  place  in  Villa  Paz 

under  the  direction  of  Bob  Minor,  head  of  the  American 
Communists  in  Spain;  Bill  Lawrence,  head  political  com¬ 
missar  for  the  American  Communists;  Bill  Hayward,  an¬ 
other  political  commissar,  and  Frank  Ayers,  who  was  po¬ 
litical  commissar  at  Villa  Paz,  elected  by  the  personnel.’ 

“The  hearing  before  Mr.  Minor  and  the  assembled  com¬ 
missars  took  place  in  the  American  base  hospital’s  dining 
room.  Here  the  staff  always  met  for  political  speeches. 
On  the  wall  hung  a  red  flag  with  hammer  and  sickle  along¬ 
side  pictures  of  Lenin,  Stalin  and  Marx.  It  was  only  after 
a  few  of  the  staff  protested,  according  to  Dr.  Posner,  that 
the  hospital  authorities  sent  to  Valencia  and  got  an  Amer¬ 
ican  flag  to  hang  there  also.” 

That  concludes,  if  the  Court  please,  the  reading  of  the 
portions  of  the  newspaper  articles,  a  part  of  Government’s 
Exhibit  No.  1. 

By  Mr.  Murray: 

Q.  Mr.  Wood,  I  now’  showr  to  you  a  photostatic  copy 
of  a  letter  wffiich  is  a  part  of  Government’s  Exhibit  No.  1, 
as  an  exhibit  in  that  volume,  right  after  page  607  of  Gov¬ 
ernment’s  No.  1. 

653  MR.  ROGGE:  Have  I  seen  this  before,  sir? 

MR.  MURRAY :  No,  you  have  not. 

(The  document  wras  handed  to  Mr.  Rogge.) 

By  Mr.  Murray: 

Q.  Will  you  glance  at  that,  sir,  sufficiently  to  recognize 
it  if  you  can?  A.  What  was  the  question,  please? 
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Q.  I  will  ask  yon  whether  the  committee  had  that  letter 
in  its  possession  and  considered  it  as  a  committee. 

First  answer  that  question,  whether  they  did. 

A.  Oh,  yes,  sir ;  not  only  this,  but  several  others. 

Q.  But  as  to  this,  you  did  have  that;  is  that  right? 
A.  Yes,  sir. 

Q.  Now  I  will  ask  you  as  to  the  time  it  came  to  your 
attention,  as  nearly  as  you  are  able  to  recall.  A.  I  didn’t 
hear  you,  Mr.  Murray. 

Q.  I  am  going  to  ask  you  this  question,  sir : 

Calling  your  attention  to  the  fact  that  the  nearest  page 
to  page  607,  under  which  this  exhibit  is,  the  nearest  page 
which  shows  a  date  is  the  page  594,  showing  that  date  at 
the  top  (indicating  to  witness).  A.  Yes,  sir. 

Q.  I  ask  you  wdiether  that  refreshes  your  recollection 
as  to  how  early  in  your  investigation,  as  to  date,  the  lejtter 
that  you  have  read  came  to  the  attention  of  the 
684  committee.  A.  Well,  it  seems  to  have  been  pro¬ 
duced  before  the  committee  on  that  date,  January]  24. 
I  believe  I  had  seen  that  letter  prior  to  that  time,  though, 
some  considerable  time  prior  to  that  time. 

Q.  Would  you  estimate  how  long  before  it?  A.  It 
■would  be  a  pure  estimation.  I  would  say  at  least  thirty 
days. 

MR.  MURRAY:  I  propose  now  to  read  this,  if  the 
Court  please. 

Mr.  Rogge  has  seen  it  already. 

MR.  ROGGE:  All  these  objections  heretofore  made, 
Judge,  I  offer  to  this  one. 

THE  COURT:  Very  well,  sir. 

(Letter,  dated  1/14/44,  Loeb  to  Taft,  contained  in  Gov¬ 
ernment’s  Exhibit  1  as  page  607-a,  wTas  received  in  evi¬ 
dence.) 

MR.  MURRAY :  This  letter  really  has  a  page  number 
in  the  transcript.  It  is  607-a. 

MR.  ROGGE:  I  object  to  calling  it  a  letter.  It  is  a 
photostatic  copy  of  something  and  photostats  are  never 
too  good. 
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MK.  MURRAY :  I  will  try  to  read  it,  Mr.  Rogge,  the 
best  I  can: 

“THE  BURLINGTON  DAILY  NEWS 

“William  Loeb, 

“President  and  Publisher 

655  “Marka  T.  Loening, 

“Vice  President 
“Charles  G.  Weaver, 
“Treasurer  and  Gen.  Manager 
“Member,  Audit  Bureau  of  Circulations 

“127  College  Street, 
“Burlington,  Vermont 
“January  14,  1944 

“Charles  P.  Taft,  Esq., 

“President’s  War  Relief  Control  Board 
“Washington,  D.  C. 

“Dear  Mr.  Taft: 

“I  have  noticed  some  press  reports  that  the  Joint  Anti- 
Fascist  Refugee  Committee,  pet  project  and  propaganda 
sounding  board  of  the  American  Communists,  which  grew 
out  of  the  ill  fated  American  Rescue  Ship  Mission,  is  seek¬ 
ing  a  membership  in  the  National  War  Fund.  Along  with 
many  other  Americans,  I  would  very  much  like  to  protest 
the  inclusion  of  this  group. 

“Our  two  daily  newspapers  here  in  Vermont  have  prob¬ 
ably  done  as  much  as  anyone  else  in  this  state  to  make 
your  recent  War  Fund  drive  a  success.  We  would  cer¬ 
tainly  not  want  to  help  in  the  future  if  this  group  were 
included  among  the  very  worthy  groups  for  whom  you 
have  so  ably  raised  money. 

“It  is  my  sincere  belief  that  the  Joint  Anti-Fascist 
Refugee  Committee  is  not  an  American  group  but 

656  one  dominated  by  a  foreign  government  and  serving 
that  government’s  purpose,  and  that  it  has  as  its 

main  purpose  the  spreading  of  doctrines  and  ideas  com¬ 
pletely  in  variance  with  those  for  which  this  war  is  being 


fought,  and  with  the  principles  on  which  this  country  [was 
founded. 

“Very  sincerely  yours, 

“William  Loeb  ! 

“Publisher 

“WL:DP” 

Mr.  Clerk,  will  you  mark  the  document  I  am  now  hand¬ 
ing  you  as  Government’s  next  exhibit  number,  please- 

THE  DEPUTY  CLERK:  It  will  be  Government’s  Ex¬ 
hibit  33. 

(Document  referred  to  was  marked  Government’s  Ex¬ 
hibit  33  for  identification.) 

By  Mr.  Murray: 

Q.  Mr.  Wood,  I  now  show  you  a  printed  committee 
report  which  has  been  marked  Government’s  Exhibit!  33, 
bearing  the  label  on  top  “Union  Calendar  No.  660,”  knd 
then  under  that,  “79th  Congress,  2d  Session,  House  [Re¬ 
port  No.  2233.” 

“Investigation  of  Un-American  Activities  and  Propa¬ 
ganda.  9  ’ 

Under  that  appears,  “June  7,  1946,  Committed  to  the 
Committee  of  the  whole  House  on  the  State  of  the  Union, 

i  7 

and  ordered  to  be  printed.” 

687  By  Mr.  Murray: 

Q.  Are  you  able  to  say  that  that  committee  j  re¬ 
port  of  the  committee  of  which  you  were  chairman  at  tfhat 
time  is  correct?  A.  That  is  a  correct  copy  of  the  report ; 
ves,  sir. 

Q.  Was  that  printed  under  the  direction  of  the  com¬ 
mittee?  A.  Yes,  sir. 

Q.  And  approved  by  it  as  to  accuracy?  A.  Yes,  sir. 

MR.  MURRAY:  If  the  Court  please,  I  offer  it  in  evi¬ 
dence  as  an  accurate  report  and  subject,  as  others  have 
been,  to  objections  by  either  side  as  to  relevancy  here  and 
there. 

The  main  portions  to  which  I  refer  begin  at  page  IS. 

MR.  ROGGE:  Again,  if  your  Honor  please,  I  haven’t 
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had  a  chance  to  see  this.  But  I  want  to  make  this  observa¬ 
tion  on  it. 

I  understood  this  inquiry  to  be  the  basis  upon  which 
the  House  Committee  proceeded,  and  they  started  in  De¬ 
cember,  1945,  and  this  is  dated — 

MB.  MUBRAY  (interposing):  Please  pardon  me;  I 
want  to  say  something. 

Your  Honor,  I  overlooked  bringing  that  into  the  date. 

May  I  ask  a  few  questions?  I  think  Mr.  Rogge’s 
6SS  comment  may  be  unnecessary'  after  I  have  done 
that. 

THE  COURT:  Very  well. 

By  Mr.  Murray: 

Q.  Mr.  Wood,  I  hand  you  that  document,  Government’s 
33.  Are  you  able  to  say  when  the  matter  in  that  report 
was  prepared?  That  is,  when  it  was  completed  and  ready 
for  printing?  A.  Well,  it  was  submitted  to  the  House,  to 
the  Congress,  I  believe,  on  the  7th  of  June,  sir,  of  ’46. 

THE  COURT:  Excuse  me.  Did  you  say  ’46,  sir? 

THE  WITNESS:  ’46;  yes,  sir. 

By  Mr.  Murray: 

Q.  Let  me  direct  your  attention,  sir,  to  the  second  para¬ 
graph  of  the  report  itself,  the  introduction  on  page  1,  and 
in  particular  to  the  second  sentence  of  the  second  para¬ 
graph,  where  it  says:  “As  of  January  1,  1946,  the  com¬ 
mittee  had  a  balance  left  in  its  appropriation  of”  so  much 
money.  A.  Yes,  sir. 

MR.  ROGGE:  I  hope  that  Mr.  Murray  isn’t  going  to 
make  the  contention  that  because  this  report  says  “as  of 
January  1,  we  had  certain  money  left,”  that  the  report 
itself,  which  came  out  in  June  of  ’46,  was  gotten  up  in 
January'. 

MR.  MURRAY:  Don’t  be  alarmed  until  I  do  it,  Mr. 
Rogge.  I  am  not  through  yet. 

689  By  Mr.  Murray: 

Q.  Let  me  direct  your  attention  also,  Mr.  Wood, 
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to  page  48,  and  under  the  subheading  “Conclusion”  and 
count  down  to  the  fourth  paragraph  and  read  that  to 
yourself. 

(The  witness  referred  to  the  document.) 

A.  Yes,  sir. 

Q.  Now,  I  will  ask  you,  sir,  whether  the  reading]  of 
those  portions  of  the  report  of  the  committee  refreshes 
your  recollection  as  to  when  the  matter  appearing  in  the 
report  was  finally  prepared  for  printing,  and  when  the 
preparation  was  finally  concluded  and  was  ready  for 
printing  in  its  final  form. 

MR.  ROGGE:  My  understanding  is,  we  don’t  refresh 
the  recollection  of  a  witness  until  we  first  exhaust  wfiat 
his  recollection  was.  He  said  that  was  prepared  in  Jipie, 
1946.  1 

THE  COURT:  Are  you  referring  to  different  pa|ts, 
sir? 

MR.  MURRAY :  I  have  called  his  attention  to  different 
parts  of  the  report,  your  Honor. 

THE  COURT:  Do  you  have  any  independent  recollec¬ 
tion  of  that  particular  part,  Mr.  Congressman? 

THE  WITNESS:  Yes,  sir.  It  took  some  months  to 
prepare  this  report,  sir.  It  was  submitted  to  the  Congress, 
to  the  House  itself,  on  June  7th,  but  the  report  had  belen 
some  months  in  preparation. 

Long  before  it  w’as  ever  submitted  to  the  Congress 
690  at  all,  we  had  it  completed  and  galley-proofs  of  it 
made  sufficient  for  each  member  of  the  committee 
to  have  a  copy,  and  they  retained  those  copies  for  several 
days,  in  order  to  give  them  the  opportunity  to  criticize  it 
or  suggest  any  change  that  should  be  made,  or  to  make 
any  independent  investigation  which  any  individual  mem¬ 
ber  might  see  fit  to  make  with  respect  to  any  of  the  sublet 
matter.  Some  of  the  material  in  this  report,  as  is  usual 
with  reference  to  our  committee,  vras  gotten  up  by  our  ih- 
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vestigating  staff.  Of  necessity,  we  have  to  depend  on 
them  for  a  good  deal  of  the  information  we  have. 

By  Mr.  Murray: 

Q.  May  I  ask  you,  sir,  to  state:  have  you  read  that 
paragraph  to  which  I  directed  your  attention  on  page  48? 
A.  Yes,  sir. 

Q.  Let  me  ask  you  whether  this  report  was  prepared 
before  or  after  the  subpoena  duces  tecum  on  the  organiza¬ 
tion  was  issued?  A.  Well,  I  would  say  that  the  main 
portion  of  it  was  prepared — I  wouldn't  say  the  main  por¬ 
tion,  either.  The  only  way  I  can  answer  that  is  that  it 
was  prepared  both  before  and  after.  Some  of  it  was  pre¬ 
pared  before  and  some  of  it  was  prepared  after. 

Q.  Have  you  read  that  paragraph  which  begins  with 
“We  have”?  A.  Yes,  sir.  (Reading:) 

691  “We  have  been  compelled  to  serve  the  Joint  Anti- 
Fascist  Refugee  Committee  with  a  subpoena  duces 
tecum,  as  they  have  refused  voluntarily  to  submit  their 
records  for  our  inspection  and  investigation.  This  com¬ 
mittee  will  pursue  the  investigation  as  soon  as  the  material 
requested  by  the  subpoena  is  made  available  to  the  investi¬ 
gators'  staff.” 

Certainly  that  part  of  the  report  and  its  conclusions  was 
prepared  before  the  subpoenas  were  issued. 

Q.  Is  it  your  testimony  that  parts  of  the  report  pre¬ 
ceding  the  conclusion  may  have  been  prepared  subsequent 
to  the  issuance  of  the  subpoena?  A.  I  wouldn’t  say  that 
any  of  the  information  was  obtained  since  the  subpoenas 
were  issued,  but  the  report  itself  was  gotten  together  and 
put  in  report  form,  of  course,  after  the  subpoena  was 
issue. 

Q.  Let  me  go  back  with  you,  Mr.  Wood,  to  the  first 
page,  again,  and  will  you  read  from  the  information  of  the 
report,  the  second  paragraph,  “The  committee  was 
granted”  and  so  forth. 

MR.  ROGGE :  If  the  Court  please,  I  object  to  that  until 
this  document  is  in. 
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THE  COURT:  I  assume  he  is  asking  it  for  the 

692  purpose  of  refreshing  his  memory. 

Is  that  your  purpose? 

MR.  MURRAY :  Yes,  your  Honor. 

MR.  ROGGE:  If  it  is  for  the  purpose  of  refreshing 
his  recollection,  it  won’t  be  necessary  for  him  to  read  it 
out  loud. 

THE  COURT:  Have  you  read  it  to  yourself,  sir? 

THE  WITNESS :  Yes,  I  have  read  it. 

By  Mr.  Murray: 

Q.  Where  was  information  obtained  by  the  commit|tee 
as  to  the  amount  of  money  on  hand  available  to  the  com¬ 
mittee  for  its  investigation  ?  At  what  office  was  such  infor¬ 
mation  obtainable?  A.  I  don’t  recall  the  name  of  it,  but 
I  know  where  it  is. 

Q.  Is  it  “disbursing”?  A.  Yes,  disbursing  office.  I 

Q.  Disbursing  office  of  what?  A.  Of  the  House  of 
Representatives. 

Q.  Now,  at  what  intervals  did  the  disbursing  office  An¬ 
nounce  balances  of  funds  on  hand?  A.  You  mean  pub¬ 
licly,  or  to  an  inquiry? 

Q.  To  a  committee  which  might  be  interested.  A.  I 
don’t  believe  they  have  any  periodically.  If  they  do  it 
monthly,  I  don’t  think  they  do  it  oftener  than 

693  monthly. 

Q.  From  that  paragraph  you  have  read  to  yokr- 
self,  can  you  state  whether  that  balance  on  hand  was  a  bal¬ 
ance  with  reference  to  any  particular  date?  A.  Yes,  sjir. 
January  1. 

Q.  Now,  when  would  a  balance  have  been  available,  j^r, 
rather,  when  would  additional  information  as  to  the  bal¬ 
ance  on  hand  be  forthcoming,  ordinarily,  after  January 
1,  1946?  A.  Mr.  Murray,  I  can’t  answer  that  question, 
sir.  j 

Q.  Can  you  state  why  the  balance  was  put  in  this  repdrt 
as  of  the  date  of  January  1,  1946?  A.  Because  that  vias 
the  time  that  we  intended  to  get  this  report  published.  The 
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staff  was  directed  to  prepare  this  report  in  order  to  get  it 
out  as  of  January  1. 

Q.  Now,  how  much  of  that  report  was  ready  to  be 
published  before  January  1,  insofar  as  the  material — 
A.  !So  far  as  the  material  is  concerned? 

Q.  Yes.  A.  I  have  no  recollection  of  anything  that  is 
in  the  report  that  wasn’t  ready  so  far  as  the  material  was 
concerned. 

Q.  Now,  the  report  refers  to  subjects  other  than  the 
Joint  Anti-Fascist  Refugee  Committee,  does  it  not? 
A.  Y’es,  sir. 

Q.  May  I  direct  your  attention  to  page  18,  to  the  bot¬ 
tom  part  of  it?  Would  you  say  that  that  is  where 
(394  the  report  begins  to  deal  wdth  the  Joint  Anti-Fascist 
Refugee  Committee?  A.  Y"es,  sir. 

Q.  And  from  then  on  to  the  end;  is  that  right?  A.  I 
believe  so,  sir. 

Q.  Can  you  state  wrhether  any  of  that  material  con¬ 
tained  in  the  report  beginning  at  page  18  and  going 
through  to  the  end  of  it,  was  not  prepared  and  ready,  so 
far  as  the  material  is  concerned,  by  January  1,  1946? 
A.  I  have  no  recollection  of  any  of  it  that  "was  not  avail¬ 
able  and  ready  at  that  time. 

Q.  It  is  your  best  recollection,  then,  that  it  all  'was 
ready?  A.  Yes,  sir. 

MR.  MURRAY:  In  view  of  that,  your  Honor,  and  to 
save  time,  I  offer  in  evidence  Government’s  Exhibit  33  as 
to  accuracy,  and  pages  18  on  in  connection  with  the  rele¬ 
vancy  of  this  inquiry  for  the  Court’s  perusal  in  connection 
with  our  other  evidence.  I  will  not  detail  any  parts  of  the 
report  at  this  time. 

MR.  ROGGE:  I  make  all  the  objections  I  heretofore 
have  made,  Judge. 

THE  COURT:  Very  well. 

(Thereupon,  Government’s  Exhibit  33  for  identification, 
was  received  in  evidence.) 
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MR.  MURRAY :  No  further  questions,  if  the 

695  the  Court  please. 

MR.  ROGGE:  May  I  have  Government’s  Ex¬ 
hibits  1  to  33“? 

(The  exhibits  were  handed  to  Mr.  Rogge.) 

MR.  ROGGE :  May  I  have  this  marked  as  Defendants  ’ 
Exhibit  2,  please? 

(Document  referred  to  was  marked  Defendant’s  Exhibit 
2  for  identification.) 

Cross-Examination 

j 

By  Mr.  Rogge : 

Q.  I  call  your  attention  to  Defendants’  Exhibit  2  for 
identification  to  refresh  yourself  as  to  a  date. 

December  4  was  the  day  that  was  gotten  out;  is  {hat 
correct?  A.  That  is  the  date  it  bears;  yes,  sir. 

THE  COURT:  December  4  of  what  year,  sir?  j 

MR.  ROGGE :  December  4,  1945. 

By  Mr.  Rogge: 

Q.  I  also  call  your  attention  again  to  Miss  Mitch  dll’s 
testimony  in  Government’s  Exhibit  1.  That  date  is  Jan¬ 
uary  23,  and  the  24th,  isn’t  it?  A.  That  is  right,  sir. 

Q.  And  Mr.  Alexander’s  testimony  is  February  13, 
1946;  is  that  correct?  A.  February  15. 

Q.  Now,  would  you  tell  me  specifically  what  evi- 

696  evidence  the  House  Committee  had  before  it  on  De¬ 
cember  4,  1945  ?  A.  What  evidence  ? 

Q.  Yes.  A.  I  don’t  recall  whether  Miss  Turner  had 
testified  prior  to  that  time  or  not.  I  would  have  to  ldok 
at  that  record  to  see. 

Q.  Well,  now,  I  will  show  you  Miss  Turner.  I  thjnk 
the  date  on  that  is  February  20,  1946.  | 

Is  that  correct?  A.  That  is  right. 

Q.  Will  you  tell  me  what  evidence  the  House  Ccjm- 
mittee  had  before  it  on  December  4,  1945?  A.  By  “evi¬ 
dence”  do  you  mean  sworn  testimony  or  evidence  of  any 
character?  We  had  abundance — 


326 


Q.  Well,  what  evidence  did  you  have  of  a  sworn  char¬ 
acter,  Congressman?  A.  Well,  right  now  I  don’t  recall 
having  had  any. 

Q.  That  you  had  any  at  that  time?  A.  At  the  time 
this  subpoena  was  issued.  We  may  have,  but  I  wouldn’t 
say  we  did. 

Q.  Do  you  recall  any  sworn  testimony  that  you  had  as 
of  December  4,  1945?  A.  I  have  just  said  I  didn’t. 

Q.  What  was  your  basis  at  that  time  issuing  the  docu¬ 
ment  which  is  Defendants’  2  for  identification? 
697  A.  When  I  came  into  the  chairmanship  of  this 
committee,  sir,  there  was  in  the  files  a  large  number 
of  letters  of  complaint  against  the  activities  of  this  com¬ 
mittee. 

Q.  Can  you  mention  anything  specific — 

MR.  MURRAY  (interposing) :  Just  a  moment,  if  the 
Court  please. 

Mr.  Rogge  has  asked  the  question,  and  a  very  broad 
one,  what  was  the  basis  for  the  issuance  of  a  subpoena. 
I  submit  the  witness  should  be  allowed  uninterruptedly 
to  make  answer,  which  he  is  doing. 

THE  COURT :  He  should,  sir. 

THE  WITNESS :  The  committee  had  several  meetings 
with  respect  to  this  and  other  organizations  that  had  been 
licensed  by  the  President’s  War  Relief  Control  Board  to 
collect  funds,  and  the  information  that  we  had  through  the 
medium  of  communications  and  letters  from  people  com¬ 
plaining  with  reference  to  the  activities  of  this  particular 
committee  led  us  to  make  a  specific  investigation  at  the 
President’s  War  Relief  Control  Board  concerning  it. 

The  information  we  got  there  was  that  the  President’s 
M  ar  Relief  Control  Board’s  officials  knew  that  they  were 
violating  the  specific  terms  of  the  application  for  which 
the  certificate  was  given  to  them  in  that  they  were  carry¬ 
ing  on  political  propaganda — 

THE  COURT:  In  that  what,  sir? 
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THE  WITNESS:  In  that  they  were  carrying 
on  political  propaganda,  instead  of  relief,  and  usijng 
the  funds  that  they  were  collecting  from  the  public  for  tljat 
purpose. 

They  even  advised  us  that  they  were  glad  for  us  to  thke 
up  an  investigation,  because  they  were  unable  to  carry  on 
one  themselves.  That  was  long  before  this  subpoena  wjas 
ever  issued. 

We  got  letters  continuously  from  time  to  time  after,  I 
became  chairman,  complaining  of  the  activities  of  this 
organization.  We  sent  our  investigators  to  New  York  to 
interview  these  people  personally,  long  before  this  sdb- 
poena  was  ever  issued,  asking  permission  to  see  th^ir 
books  and  records.  j 

My  attention  had  been  called  to  a  book  that  had  bepn 
written  by  one  of  these  defendants,  a  member  of  t(ie 
board  of  directors  of  this  organization,  called  the  Irre-j— 
not  the  Irrepressible  Mr.  Tito,  but — 

Q.  I  don’t  like  to  interrupt  you,  Mr.  Congressman,  bht 
didn’t  that  occur  late  in  1946,  when  you  inquired  abo^it 
that?  A.  When  I  inquired  about  it,  yes,  but  not  wh^n 
I  knew  about  it. 

(Continuing)  — in  which  he  made  the  statement  in  the 
book  that  this  organization  financed  the  return  of  Mr. 
Tito.  I 

Well,— 

Q.  And  did  you — 

699  MR.  MURRAY  (interposing) :  The  witness  hhs 
not  answered  yet. 

THE  WITNESS:  Naturally  I  became  very  curious  to 
know  just  what  this  organization  was  doing. 

MR.  ROGGE:  If  the  Court  please,  he  is  not  answeriiig 
my  question. 

I  asked  him  what  the  specific  basis  was,  and  now  he  is 
saving  “I  was  very  curious  to  know.” 

I  ask  your  Honor  if  that  is  an  answer  to  my  question. 

If  it  is,  I  will  let  it  go,  but  I  submit  it  isn’t. 


328 


THE  COURT:  I  may  be  wrong,  but  my  recollection 
was  that  you  asked  him  what  information  he  had  on 
which  these  subpoenas  were  issued,  or  bases. 

MR.  ROGGE:  That  is  right. 

THE  WITNESS :  That  is  part  of  it. 

THE  COURT :  I  was  assuming  that  that  was  what  he 
was  answering. 

If  that  is  your  question,  he  may  answer  it. 

THE  WITNESS:  Yes,  sir,  I  say,  I  have  given  him  the 
principal  portion  of  it. 

By  Mr.  Rogge: 

Q.  Now,  Congressman,  isn’t  it  a  fact  that  the  Presi¬ 
dent’s  War  Relief  Control  Board  continued  to  license  the 
Joint  Anti-Fascist  Refugee  Committee  after  getting  this 
letter  from  Mr.  Hoover?  Isn’t  that  a  fact?  A.  I 
700  don’t  know  that  they  ever  licensed  them  but  once. 

I  don’t  understand  they  have  to  be  licensed  period¬ 
ically. 

Q.  Isn’t  it  a  fact  that  Mr.  Adamson  of  your  committee 
wrote  on  December  1  to  the  President’s  War  Relief  Con¬ 
trol  Board,  asking  that  the  license  be  revoked  for  the  Joint 
Anti-Fascist  Refugee  Committee?  A.  I  am  not  sure  just 
when  he  wrote.  I  would  have  to  see  the  letter  in  order  to 
answer  that  question,  but  I  suggested  to  Mr.  Adamson  that 
he  take  the  matter  up  with  them  after  we  had  found  out 
or  gotten  the  information  we  had  as  to  the  use  the  funds 
that  they  were  collecting. . 

Q.  Isn’t  it  a  fact  that  you  asked  through  Mr.  Adamson 
that  the  President’s  War  Relief  Control  Board  revoke  the 
license  of  the  Joint  Anti-Fascist  Refugee  Committee? 
A.  I  would  see  the  letter  to  ascertain  just  what  the 
language  of  it  is.  I  know  that  was  the  purpose  I  had  iL 
mind,  that  they  were  not  entitled  to  have  a  certificate  to 
collect  funds. 

Q.  And  isn’t  it  a  fact  that  after  that  letter  was  written, 
the  license  was  not  revoked,  but  continued  in  effect? 
A.  So  far  as  I  know,  the  license  was  continued  in  effect 
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until  the  Board  ceased  to  exist.  The  information  they 
gave  us  was  that  they  were  going  out  of  business  soon  and 
that  they  would  like  for  us  to  take  over  and  investigate  j  it. 

Q.  Isn’t  it  also  true  that  shortly  before  they 

701  went  out  out  of  business  that  they  recommended  "the 
Joint  Anti-Fascist  Refugee  Committee  to  the  Na¬ 
tional  War  Fund?  A.  I  don’t  know  that.  I  never  heard 
it  before.  They  may  have. 

Q.  Well,  then,  they  apparently  didn’t  pay  as  much 
attention  to  this  letter  of  Mr.  Hoover’s  as  you  did;  isn’t 
that  correct? 

MR.  MURRAY :  I  object  to  that. 

THE  COURT :  You  need  not  answer  that,  sir. 

By  Mr.  Rogge:  I 

Q.  Now,  this  letter  of  Mr.  Hoover’s  is  attached  to  Mi^s 
Turner’s  testimony  which  you  got  on  February  19,  1946. 

What  makes  you  think  you  had  that  letter  prior  to  thht 
time?  A.  Mr.  Hoover’s  letter? 

Q.  Yes.  A.  I  didn’t  say  I  had  it  prior  to  that  time. 

Q.  Oh,  yes,  you  did.  A.  I  certainly  did  not. 

Q.  Well,  I  can  go  back  and  look  at  the  record,  if  the 
Court  please,  but  it  is  my  impression  that  the  witness  said 
he  thought  he  had  that  letter  about  thirty —  A.  No,  that 
was  another  letter  from  the  publisher. 

THE  COURT :  I  missed  what  you  said  back  there,  Mr. 
Congressman.  You  said  something  about  the  Joii}t 

702  Anti-Fascist  Refugee  Committee  financing  some¬ 
thing.  What  was  it,  sir? 

THE  WITNESS:  The  return  of  Mr.  Tito. 

By  Mr.  Rogge: 

Q.  Now,  let’s  look  at  this  document  a  minute,  which  if 
Government’s  Exhibit  33  for  identification,  or,  maybe  ijt 
was  in  evidence. 

You  say  in  there,  and  this  is  after  page  18: 

“For  comparative  purposes  we  have  reproduced  certaiii 
facts  and  figures  taken  from  the  files  of  the  President’s 
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War  Relief  Control  Board,  to  show,  first,  the  vast  sums 
of  money  being  collected  from  the  American  people  and 
sent  abroad,  and,  secondly,  the  great  difference  in  admin¬ 
istrative  costs  as  between  different  types  of  organizations. 
It  should  be  borne  in  mind  that  during  the  war  there  was 
a  restriction  upon  the  export  of  money,  which  seems  to 
have  been  ignored  insofar  as  these  money-collecting  agen¬ 
cies  are  concerned.  It  should  also  be  borne  in  mind  that 
the  American  Red  Cross  was  functioning  very  well  all  dur¬ 
ing  this  period,  that  our  Lend-Lease  program  was  in  full 
operation,  and  it  appears  that  some  of  these  money-collect¬ 
ing  organizations  may  have  been” — 
and  I  want  you  to  notice  this  language  here — 

“may  have  been  quite  unnecessary  and  were  oper- 
703  ated  primarily  for  political  purposes.” 

And  I  notice  that  you  apply  that  statement,  among 
others,  to  the  American  Field  Service,  New  York,  N.  Y., 
and  the  American  Friends  Service  Committee. 

Is  that  right? 

A.  That  seems  to  be  correct. 

Q.  And  going  down  further,  I  notice  beyond  the  Amer¬ 
ican  Friends  Service  Committee,  you  also  list  the  Ameri¬ 
can  Jewish  Joint  Distribution  Committee,  Inc.,  Honorary 
Chairman,  Mrs.  Felix  Warburg,  and  various  others. 

Is  that  correct?  A.  That  seems  to  be  right. 

Q.  And  going  on  down,  this  same  list,  you  have  Hadas- 
sah,  Inc.  (Women’s  Zionist  Organization  of  America  and 
Hadassah  Medical  Relief  Association,  Inc.) 

Is  that  right?  A.  That  is  right. 

Q.  And  you  also  have  on  the  same  list  United  Palestine 
Appeal,  Chairman,  administrative  committee,  Rabbi  Ste¬ 
phen  S.  Wise,  and  various  others. 

They  are  all  in  that  list,  aren’t  they? 

A.  Showing  the  amount  they  collected;  yes,  sir. 

THE  COURT:  Sir? 

THE  WITNESS:  Indicating  the  amounts  of  money 
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that  these  various  organizations  had  collected,  sir. 

704  By  Mr.  Rogge: 

Q.  Yes,  and  isn’t  it  also  true  that  with  reference 
to  all  those,  you  make  the  statement  that  these  money¬ 
collecting  organizations  may  have  been  quite  unnecessalry 
and  were  operated  primarily  for  political  purposes'?  Isn’t 
that  correct?  A.  I  believe  it  said  it  should  be  borne  in 
mind  that  the  American  Red  Cross  was  functioning  very 
well  and  the  Lend-Lease  program  was  in  full  operation, 
and  it  appears  that  some  of  these  money-collecting  organ¬ 
izations  may  have  been  quite  unnecessary. 

Q.  I  don’t  want  to  be  unfair  to  you,  but  I  am  just  read¬ 
ing  this  the  way  it  is.  A.  I  was  just  reading  it  like  it  is. 

Q.  All  right. 

And  it  does  end  up — I  will  read  the  whole  sentence. 
A.  All  right.  I 

Q.  But  it  does  end  up  saying: 

“and  it  appears  that  some  of  these  money-collectin|g 
organizations  may  have  been  quite  unnecessary  and  weij'e 
operated  primarily  for  political  purposes.” 

That  statement  is  made  with  reference  to  those  organi¬ 
zations,  among  others,  to  which  I  called  your  attention? 
A.  Well,  the  names  of  the  other  organizations  to  which 
you  called  my  attention  follow  immediately  after  the 

705  statement  that  you  have  just  read. 

Q.  That  is  right,  isn’t  it?  A.  Yes,  sir. 

Q.  Now,  let’s  look  at  Miss  Mitchell’s  testimony  agaip, 
which  you  have  here  under  date  of  January  23  and  24;  i|s 
that  right,  1946?  A.  That  is  right,  sir. 

Q.  And  at  the  end  of  this  volume  you  have  this  lettelr 
from  the  Burlington  Daily  News. 

Now,  it  is  that  letter  you  said  you  thought  you  had  in 
your  possession  for  a  period  of  time  prior  to  that  hearing}. 
A.  I  didn ’t  say  in  my  possession.  I  said  I  thought  it  wa^ 
in  the  committee  files. 

Q.  What  connection  does  it  have  with  her  testimony  j? 
A.  Well,  that  I  don’t  know.  I  don’t  know  why  it  waS 
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attached  there.  The  testimony  may  have  referred  some¬ 
what  to  it;  I  don’t  know.  She  may  have  been  asked 
about  it. 

Q.  Is  this  the  type  of  letter  that  you  based  your  in¬ 
vestigation  on  in  December,  1945  ?  A.  What  do  you  mean 
by  “type”? 

Q.  You  said  you  had  various  communications,  and  I 
am  asking  whether  this  is  the  type  of  communication  you 
had.  A.  Well,  that  is  one  type. 

Q.  Well,  what  else  did  you  have?  A.  Most  of  the 
communications  we  had  complaining  of  this  organ- 

706  ization  simply  complained  that  they  engaged  in  po¬ 
litical  propaganda. 

Q.  Did  you  have  anything  in  the  nature  of  a  postcard 
or  a  letter  campaign  that  seemed  to  be  fostered  by  any 
one  source?  A.  I  don’t  recall  that  it  came  in  that  way; 
no,  sir. 

Q.  Do  you  recall  whether  any  of  it  was  in  the  form  of 
postcards?  A.  It  may  have  been.  It  is  quite  some  time 
ago. 

D.  Do  you  recall  any  other  indication  specifically — 
A.  You  mean  the  names  assigned  to  them? 

Q.  That  is  right.  A.  I  wouldn’t  even  have  remem¬ 
bered  that  if  I  hadn’t  seen  it. 

Q.  Y"ou  don’t  remember  a  single  one  of  the  names 
of  those  who  you  say — now,  let’s  get  this  straight,  first: 
You  had  no  sworn  testimony  in  December,  1945?  A.  I 
have  answered  that  question,  that  I  don ’t  recall  any.  That 
is  the  only  way  I  can  answer  it. 

Q.  So  now  we  are  in  the  field  of  communication,  is  that 
right,  letters  and  the  like?  A.  Yes,  sir. 

Q.  Now,  do  you  recall  a  specific  letter  from  any  specific 
person?  A.  No,  sir. 

707  Q.  Asking  for  an  investigation?  A.  No,  sir. 

Q.  Not  one?  A.  Not  a  one.  You  mean  the  name  of 

any  person  writing  the  letter?  No. 
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Q.  Or  any  organization  saying  that  you  should  investi¬ 
gate  the  Joint  Anti-Fascist  Refugee  Committee?  A.  i  No, 
sir,  I  don’t  remember  it.  I  never  tried  to  remember  it. 

Q.  Now,  this  letter  says  here  “is  at  variance  with  the 
principles  on  which  this  country  was  founded.” 

THE  COURT:  What  is  the  date  of  that  letter,  Hr. 
Rogge,  please? 

MR.  ROGGE:  The  date  is  January  14,  1944,  but  it  is 
attached  to  a  volume  of  testimony  that  is  dated  January 
23,  and  Januarv  24,  1946. 

By  Mr.  Rogge: 

Q.  I  believe,  if  I  understood  you  correctly,  you  may 
have  seen  this  as  much  as  a  month  before  the  date  of 
those  hearings;  is  that  right?  A.  I  said  any  time  that 
I  would  fix  would  be  a  pure  estimate,  and  I  fixed  the  esti¬ 
mate  at  that  time.  It  may  have  been  considerably  longer; 
it  may  have  been  shorter. 

Q.  What  did  you  understand  by  this,  “the  principles 
upon  which  this  country  was  founded”?  A.  iYou 
708  mean  as  used  in  connection  with  that  letter?  .  ! 

Q.  That  is  right.  A.  I  think  the  highest  principle 
upon  which  this  government  is  founded  that  has  done  njiore 
for  the  development  of  our  civilization  and  progress  ijiere 
is  the  dignity  of  the  individual. 

Q.  That  is  very  good.  I  take  it  that  is  regardles^  of 
race,  creed,  or  color?  A.  The  dignity  of  the  individual. 

Q.  Regardless  of  race,  creed,  or  color?  A.  I  say,  i the 
dignity  of  the  individual. 

Q.  Now,  isn’t  it  a  fact  that  the  real  reason  that  you 
investigated  this  group  was  because  they  were  providing 
relief  for  anti-Fascist  refugees  from  Franco,  Spain? 
A.  Certainly  not. 

Q.  And  isn’t  it  a  fact,  Congressman,  that  you  wojild 
regard  someone  who  provided  relief  for  anti-Fascist  refu¬ 
gees  as  pro-Communist?  A.  Say  that  again. 

Q.  Anyone  who  provided  relief  for  anti-Fascist  refu- 
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gees,  you  would  regard  as  pro-Communist?  A.  No,  sir, 
1  certainly  would  not. 

I  mean  per  se ;  no,  sir,  I  would  not. 

Q.  Well,  how  do  you  determine  a  Communist,  Congress¬ 
man?  Of  course,  there  would  be  the  card-bearing  mem¬ 
ber  of  the  party,  that  would  be  simple;  but  let’s 

709  assume  there  are  many  people  called  Communists 
who  we  don’t  know’  are  card-bearing  members  or 

anything  like  that.  A.  Yes,  sir. 

Q.  Now’,  aside  from  being  a  card-bearing  member,  how 
would  you  define  a  Communist? 

MR.  MURRAY :  I  object  to  that,  if  the  Court  please, 
because  the  issue  in  this  case  is  how  the  committee,  of 
which  the  witness  wms  the  chairman,  arrived  at  the  honest 
and  reasonable  belief  that  this  particular  organization  and 
its  individuals  w’ere  engaged  in  the  kind  of  activities  which 
the  resolution  directed  the  committee  to  investigate.  A 
theoretical  view  of  a  witness  on  the  meaning  of  a  particu¬ 
lar  w’ord  is  irrelevant  to  this  inquiry. 

MR.  ROGGE:  That  is  precisely  what  I  am  going  to 
try  to  get  at,  Judge,  and  I  think  I  am  entitled  to  ask  this 
question  to  find  out.  *  I  am  trying  to  find  out  why  they 
were  investigating  this  group. 

THE  COURT:  Are  you  now’  referring  to  the  commit¬ 
tee? 

MR.  ROGGE:  The  House  Committee. 

I  am  trying  to  find  out  why  they  w’ere  investigating  the 
Joint  Anti-Fascist  Refugee  Committee,  yes,  that  is  right. 
Tt  has  to  be  un-American  and  subversive  propaganda. 
MR.  MURRAY:  Well,  regardless  of  w’hat  Mr.  Rogge 
is  trying  to  determine,  I  suggest  the  question  that 

710  is  pending  be  read. 

THE  COURT:  Let’s  not  read  it,  but  reframe  it, 
and  we  wall  save  time,  if  you  can,  Mr.  Rogge. 

MR.  ROGGE:  Well,  I  w’ill  get  at  it  another  way. 

By  Mr.  Rogge: 

Q.  Your  committee  is  formed  to  investigate  un-Ameri- 
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can  and  subversive  propaganda;  is  that  correct,  Congress¬ 
man?  A.  I  believe  that  is  practically  the  language)  of 
the  resolution.  I  think  it  is  published  in  that  report. 

Q.  And  in  your  absence  Congressman  Rankin  very 
often  acted  as  chairman  at  these  meetings,  didn’t  he? 

MR.  MURRAY:  I  object  to  that. 

THE  WITNESS:  I  don’t  recall  a  single  meeting  at 
which  he  acted  as  chairman. 

THE  COURT:  He  answered  he  didn’t  recall. 

THE  WITNESS:  I  say  I  don’t  recall  a  single  meet¬ 
ing  in  which  he  did  act. 

By  Mr.  Rogge: 

Q.  Isn’t  it  a  fact,  Congressman,  that  you  have  liejard 
Congressman  Rankin  assert  at  committee  meetings  |md 
also  on  the  floor  that  the  F.  E.  P.  C.  was  Communistic? 

MR.  MURRAY:  I  object. 

THE  COURT:  I  will  sustain  your  objection  that  that, 
sir. 

MR.  ROGGE:  Well,  if  the  Court  please,  may  I  be 
heard  on  it  a  moment? 

711  THE  COURT:  We  are  not  interested  in  the 
F.  E.  P.  C.,  sir.  Nor  what  Mr.  Rankin  said. 

MR.  ROGGE:  The  thing  I  am  trying  to  bring  c(ut, 
Judge,  is  that — I  mean,  I  don’t  want  to  make  this  a  politi¬ 
cal  case. 

THE  COURT :  No,  sir. 

MR.  ROGGE :  This  issue  is  one  that  I  didn ’t  bring  into 
it,  but  what  I  would  like  to  develop  and  what  I  think  I  gm 
entitled  to  develop  in  questioning  the  honest  motives  I  of 
this  committee,  is  that  everything  which  was  in  the  liberal 
vein,  everything  connected  with  President  Roosevelt  and 
his  administration,  that  all  these  various  agencies  they 
regarded  as  un-American  and  subversive  as  getting  at  the 
motives  of  this  committee,  and  I  think  I  am  entitled  to 
show  this. 

I  didn’t  start  this,  I  would  rather  not  be  in  it,  but  I 
think  that  I  am  required  to  now. 
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THE  COURT:  Well,  I  will  rule  that  you  are  not  re¬ 
quired  to  do  so,  sir,  and  I  will  rule  that  you  may  not  do  it. 

MR.  ROGGE:  Well,  may  I  point  out  this,  and  then  I 
won’t  press  the  point. 

THE  COURT :  Yes. 

MR.  ROGGE:  Newspaper  column  gossiping  as  to  what 
Dr.  Barsky  did  in  1937  was  accepted  by  this  Court  at 
least  tentatively,  subject  to  my  motion  to  strike. 

Now  I  am  inquiring  as  to  what  the  House  Committee — 
THE  COURT:  No,  you  are  not.  You  are  inquir- 

712  ing  as  to  what  a  member  said  about  a  specific  sub¬ 
ject,  which  is  not  the  issue  in  this  case,  sir. 

MR.  ROGGE:  No,  I  will  rephrase  my  question. 

By  Mr.  Rogge: 

Q.  Isn’t  it  a  fact  that  the  House  Committee  on  Un- 
American  Activities  regarded  the  F.  E.  P.  C.  as  un-Ameri¬ 
can? 

MR.  MURRAY:  I  object. 

THE  COURT :  I  will  sustain  your  objection  as  to  that. 
That  is  the  same  question,  Mr.  Rogge,  that  I  ruled  on 
before. 

You  may  have  an  exception,  sir. 

MR.  ROGGE:  Well,  I  have  another  line  of  questions 
right  along  that  line,  your  Honor. 

THE  COURT:  You  may  proceed  with  your  questions, 
sir,  and  I  will  try  to  rule  on  them  as  you  ask  them. 

By  Mr.  Rogge: 

Q.  Isn’t  it  a  fact  that  various  New  Deal  agencies  like 
B.  E.  W.  and  N.  L.  R.  B.  were  likewise  regarded  as — 
MR.  MURRAY :  I  object. 

THE  COURT :  I  will  sustain  your  objection  to  that,  sir. 
MR.  ROGGE:  I  hadn’t  finished,  Judge. 

By  Mr.  Rogge: 

Q.  (Continuing)  Were  likewise  regarded  by  the  House 
Committee  as  un-American? 

THE  COURT :  I  will  sustain  an  objection  to  that, 

713  sir. 


By  Mr.  Rogge: 

Q.  This  paragraph  here,  “We  have  been  compelled  to 
serve  the  Joint  Anti-Fascist  Refugee  Committee  with  a 
subpoena  duces  tecum,  ’  ’  would  mean  that  at  least 1  that 
paragraph  was  prepared  after  the  subpoenas  had  jbeen 
issued,  wouldn’t  it?  A.  Yes,  sir,  that  paragraph  we(,s. 

Q.  Now,  can  you  tell  me,  looking  at  that  document,  What 
portions  of  it  were  prepared  before,  and  what  parts  after? 
A.  It  would  be  utterly  impossible,  sir,  because  much  of 
the  information  that  is  in  this  document  was  collected  by 
our  investigating  staff  over  a  period  of  months.  I  couldn’t 
even  give  an  opinion. 

Q.  Can  you  point  out  to  me  one  specific  item  which  [you 
can  identify  as  being  in  the  hands  of  the  House  Commijttee 
in  December,  1945?  A.  No,  nor  can  I  point  out  one  spe¬ 
cific  item  that  came  into  our  hands  after  that. 

THE  COURT:  Suppose  we  recess  at  this  point  for 
ten  minutes. 

First,  come  to  the  bench  a  minute,  sir. 

#  *  *  # 

718  By  Mr.  Rogge :  | 

Q.  You  stated,  Congressman,  that  you  had  infor¬ 
mation  that  Dr.  Barsky  was  connected  with  the  Spanish 
Ship  Mission.  What  was  that  information? 

THE  COURT:  Will  you  say  that  again,  sir?  I  didn’t 
hear  you. 

MR.  ROGGE:  1  understood  the  witness  to  say  that, he 
had  information  that  Dr.  Barsky  was  connected  with  the 
Spanish  Ship  Mission.  I  am  asking  him  now  what  vfas 
his  information.  j 

THE  WITNESS:  You  mean  the  source  of  it? 

By  Mr.  Rogge:  •! 

Q.  Yes,  the  basis  for  it.  It  couldn’t  have  been  sworn 
testimony,  because  you  stated  you  didn’t  have  sworn  testi¬ 
mony.  A.  My  recollection  is  that  when  the  Ship  Mission 
was  organized,  the  press  carried  the  report  that  he  w^s 
connected  with  it. 


338 


Q.  I  just  wondered  how.  A.  That  is  one  way  I  got  it. 
I  have  gotten  it  in  several  ways. 

Q.  I  was  looking  at  this  letter  again,  which  has 

719  been  marked  as  part  of  Government’s  Exhibit  1. 
Can  you  point  out  to  me  any  factual  statements  in 

that  letter?  A.  Any  factual  statements? 

Q.  Yes,  that  you  would  regard  as  any  factual  state¬ 
ments.  A.  No,  sir. 

Q.  Now,  was  the  rest  of  the  material  which  you  had, 
was  that  of  a  like  nature  to  that  letter?  A.  Not  alto¬ 
gether.  I  think  the  letter  of  the  F.  B.  I.  was  factual. 

Q.  But  I  think,  if  my  recollection  is  correct,  you  stated 
you  didn't  have  that  until —  A.  Not  until  the  first  sub¬ 
poena  was  issued,  I  don ’t  think  we  did. 

Q.  I  am  talking  now  about  December,  1945.  I  am  ask¬ 
ing  you  whether  the  other  type  of  material  you  had  is  the 
same  type  as  that  letter.  A.  Mr.  Rogge,  our  investi¬ 
gators,  including  Mr.  Adamson,  attorney  for  our  com¬ 
mittee,  had  obtained  information  from  the  State  Depart¬ 
ment  long  before  the  subpoenas  were  issued  that  this 
organization,  Joint  Anti-Fascist  Refugee  Committee,  had 
been  making  applications  for  transit  visas  for  people  to 
come  through  this  country  en  route  to  Mexico,  who,  upon 
their  investigation,  were  found  to  be  outstanding  Com¬ 
munists,  and  in  each  instance  those  applications  for  visas 
were  denied,  and  one  of  the  applicants  for  visa  that 

720  they  denied  over  there  wTas  the  brother  of  one  of 
these  defendants. 

Q.  Now,  just  let’s  get  that  correct,  so  that  I  don’t  mis¬ 
understand  you. 

This  is  Mr.  Alexander’s  testimony;  is  that  right? 
A.  No,  sir;  that  was  long  before  we  subpoenaed  Mr. 
Alexander,  we  had  that  information. 

Q.  Well,  isn’t  it  a  fact  that  there  wasn’t  a  single  person 
going  through  the  United  States  to  Mexico  in  whom  the 
Joint  Anti-Fascist  Refugee  Committee  was  interested? 
A.  That  is  my  understanding,  that  there  wasn’t,  but  there 
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were  some  made  application  to  go  through  that  didn’t  £et 
it,  but  they  were — 

Q.  Is  that  the  same  Mr.  Adamson  who  when  somebne 
in  December — and  these  are  copies — 

MR.  ROGGE:  May  I  have  this  marked  as  Defendants’ 
Exhibit  3  for  identification,  please? 

(Document  referred  to  was  marked  Defendants’  Exhibit 
3  for  identification.) 

By  Mr.  Rogge: 

Q.  Now’,  you  were  investigating — 

MR.  MURRAY :  May  I  look  at  this  letter  you  mention? 

MR.  ROGGE:  I  haven’t  shown  it  to  the  witness  yjet, 
Mr.  Murray. 

MR.  MURRAY:  All  right. 

721  By  Mr.  Rogge: 

Q.  Now’,  you  w’ere  investigating  propaganda,  ils 
that  right?  A.  Well,  now’,  just  what  do  you  mean  by 
“investigating  propaganda”? 

Q.  I  am  just  summarizing  the  terms  of  that  Hoi^se 
resolution.  YY>u  tell  me. 

THE  COURT:  You  w’ere  following  the  resolution,  sir? 

THE  WITNESS :  Yes,  sir. 

By  Mr.  Rogge: 

Q.  And  the  resolution  authorized  you  to  investigate  uu- 
American  propaganda.  I  am  stating  the  substance  of  tliie 
resolution.  You  can  state  it  your  ow’n  way,  if  you  w’ant  tb. 

THE  COURT:  Let’s  call  it  the  resolution. 

MR.  ROGGE:  I  am  coming  to  a  specific  question. 

THE  COURT :  All  right. 

722  By  Mr.  Rogge: 

Q.  I  w’ant  to  know’  what  application  for  transit 
visas  had  tD  do  with  investigating  un-American  and  sub¬ 
versive  propaganda,  if  you  will  make  that  clear  to  me. 
A.  Well,  one  of  the  things  it  indicated  to  me,  Mr.  Rogge, 
was  that  it  wasn’t  the  purpose  of  these  applicants  f<Jr 
transit  visas  ever  to  go  through  the  United  States  int|o 
Mexico,  but  to  stay  in  the  United  States. 
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Q.  Well,  now,  just  let’s  go  back  a  minute.  It  was  my 
understanding  that  there  wasn’t  a  single  such  person  in 
which  the  Joint  Anti-Fascist  Refugee  Committee  was  in¬ 
terested?  A.  The  information  we  had,  sir,  was  that 
there  wasn’t  a  single  one  of  them  that  got  the  visa  in 
which  the  Joint  Anti-Fascist  Refugee  Committee  was  inter¬ 
ested;  but  there  were  quite  several  they  were  interested  in 
that  didn’t  get  a  visa,  although  they  applied  for  it. 

Q.  All  right,  so  we  end  up  with  having  not  a  single 
person — and  let’s  see  whether  we  understand  ourselves 
correctly  on  that — there  was  not  a  single  person  in  which 
the  Joint  Anti-Fascist  Refugee  Committee  was  interested 
that  passed  through  the  United  States  or  that  went  through 
this  route;  that  is  right? 

Now,  I  still  say  to  you,  what  did  the  application  for  tran¬ 
sit  visas  have  to  do  with  propaganda  activities  within  the 
United  States?  A.  Well,  sir,  their  particular 
723  activity  in  that  regard  didn’t  have  anything  to  do 
with  it  so  far  as  I  know,  but  they  made  an  effort  to  do  it, 
sir,  and  that  was  what  we  were  trying  to  help  prevent. 

Q.  I  still  say,  Congressman,  and  all  I  am  trying  to  do 
is  to  understand  how  you  operated  here —  A.  Yes? 

Q.  Is  what  did  that  have  to  do  with  propaganda  in  the 
United  States,  which  is  all  you  were  authorized  to  investi¬ 
gate?  A.  Mr.  Rogge,  I  will  answer  it  this  way;  I  think 
I  can  better  answer  it  this  way:  In  my  view  of  it,  any 
organization  that  seeks  to  bring  into  this  country  people 
who  believe  and  undertake  to  aid  and  overthrow  our  form 
of  government  and  the  establishment  of  a  different  form 
here,  by  violence,  if  necessary,  is  regarded  in  my  estima¬ 
tion  as  being  an  enemy  of  the  United  States  Government, 
and  any  organization  that  goes  out  and  collects  funds 
from  innocent  people  under  the  guise  of  a  relief  organi¬ 
zation  and  uses  it  for  the  purpose  of  undertaking  to  bring 
that  sort  of  folks  into  the  United  States,  I  say  is  engaged 
in  a  very  pernicious  propaganda  activity. 

Q.  Did  you  have  a  shred  of  evidence  along  this  line 
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that  you  are  now  mentioning,  Congressman  ? 

724  A.  Yes. 

Q.  And  let’s  be  fair  about  this  thing.  A.  II  re¬ 
sent  that  statement. 

THE  COURT:  Let’s  not  characterize  any  of  the  evi¬ 
dence,  sir. 

THE  WITNESS :  I  just  explained  to  you  that  we|  had 
information  from  the  State  Department  that  this  organiza¬ 
tion  and  its  officers  had  made  applications  for  numelrous 
folks  to  come  here  who,  upon  their  investigation,  the  J^tate 
Department’s  investigation,  were  found  to  be  non-com¬ 
munists.  I 

By  Mr.  Rogge: 

Q.  Are  you  willing,  as  far  as  the  information  of  ,  the 
State  Department  is  concerned,  to  rest  that  on  the  testi¬ 
mony  of  Mr.  Alexander  that  he  gave  before  your  com¬ 
mittee  and  also  here  in  court  today? 

MR.  MURRAY :  I  object  to  that,  Your  Honor.  I 
THE  WITNESS:  I  don’t  know,  sir,  whether  he  testi¬ 
fied  here  in  Court. 

THE  COURT:  I  don’t  know  that  he  even  heard  his 
testimony,  sir. 

THE  WITNESS:  I  did  not,  sir. 

By  Mr.  Rogge : 

Q.  This  Mr.  Ernie  Adamson,  is  that  the  same  one  who, 
when  someone  protested  against  an  investigation — 

MR.  MURRAY:  Just  a  moment.  If  you  are 

725  attempting  to  get  evidence  in,  it  is  a  paper,  h^ve 
it  identified  and  do  not  read  any  part  of  its  con¬ 
tents. 

I  object  to  anything  but  the  proper  method  of  intro¬ 
ducing  it.  ! 

MR.  ROGGE :  This  is  cross  examination,  if  The  Coprt 

please.  J 

THE  COURT:  No,  sir,  not  cross  examination  on  thjat 

exhibit.  This  is  an  exhibit  you  marked  for  identification, 
sir. 
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MR.  ROGGE:  That  is  right,  and  I  am  only  using  it 
for  the  purpose  of  refreshing  his  recollection. 

THE  COURT:  I  didn’t  understand  it.  You  haven’t 
stated  that. 

By  Mr.  Rogge: 

Q.  Isn’t  it  a  fact  that  when  anyone  protested  the  in¬ 
vestigation  of  the  Joint  Anti-Fascist  Refugee  Committee, 
that  your  general  counsel,  Mr.  Ernie  Adamson,  got  them 
out  a  reply  saying,  “will  you  please  bring  your  books  and 
records  in  here  so  we  may  look  at  them”,  isn’t  that  a  fact? 

MR.  MURRAY :  I  object  to  that. 

THE  COURT:  I  will  sustain  you,  sir. 

By  Mr.  Rogge: 

Q.  Now,  in  your  direct  testimony,  Congressman,  you 
said,  “leanings  toward  a  communistic  philosophy”. 

What  did  you  mean  by  that?  A.  In  what  connection 
did  I  use  that  expression,  sir? 

726  Q.  I  copied  it  very  exactly.  I  don’t  remember 
in  what  connection  it  was,  but  I  know  you  used  the 
phrase  in  your  direct  testimony,  “leanings  toward  a  com¬ 
munistic  philosophy”  and  I  want  to  know  what  you  meant 
by  that. 

MR.  MURRAY :  I  object,  unless  the  connection  in 
which  it  was  used  can  be  called  to  the  witness’s  attention. 

MR.  ROGGE :  It  needs  no  context,  if  The  Court  please. 

THE  COURT :  If  you  recall  what  it  is,  you  can  answer 
it:  if  you  can’t,  you  can  say  so. 

THE  WITNESS:  I  don’t  recall  the  sense  in  which  I 
used  it,  if  Your  Honor  please. 

THE  COURT:  Very  well,  sir. 

MR.  ROGGE:  Well,  if  the  Court  please,  I  don’t  want 
to  lengthen  this,  but  I  know  the  witness  used  it.  I  don’t 
know  whether  the  reporter  can  go  back  and  find  it. 

THE  COURT :  I  might  be  able  to  refresh  him,  sir.  It 
was  in  connection  with  Doctor  Barsky  as  a  Communist  in 
the  American  Medical  Bureau,  and  others  in  that  group 
with  communistic  leanings. 

Does  that  help  you? 
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THE  WITNESS:  \es,  sir.  But  now  you  want  to 
know  what  I  mean  by  communistic  leanings? 

By  Mr.  Rogge : 

Q.  \ou  said,  Congressman,  and  I  copied  it  down 
727  and  I  am  pretty  sure  it  is  exactly  “leanings  toward 
a  communistic  philosophy”.  That  was  your  eiact 
phraseology.  A.  You  want  to  know  what  I  mean  by  that? 

Q.  That  is  right.  A.  I  mean  just  that,  just  leaning 
toward  communistic  philosophy,  and  that  is  just  about  as 
good  an  explanation  as  I  can  give  you.  The  word  “lean” 
means  to  bend  toward. 

Q.  Well,  now,  your  committee  at  one  time  in  their 

hearings  criticized — there  were  several,  the  one  tha|t  I 

have  in  mind  first  of  all  was  Harold  L.  Ickes.  Would  Vou 

¥ 

say  that  he  was  one  who — 

THE  COURT:  We  are  not  concerned  with  Mr.  Ickes. 

MR.  ROGGE:  Now,  no,  but  if  the  Court  please,  I  am 
trying  to — and  I  think  it  has  a  bearing  upon  the  investiga¬ 
tion  of  this  House  Committee — I  am  trying  to  find  |out 
what  this  witness  means  by  “leanings  toward  a  commuiiis- 
tic  philosophy”  and  he  just  won’t  tell  me,  I  submit. 

THE  COURT :  I  think  he  has,  sir.  He  says  the  mean¬ 
ing,  so  far  as  he  was  concerned  or  able  to  say,  meant  it 
bent  toward  a  communistic  philosophy. 

Can  you  add  anything  to  that,  Mr.  Congressman? 

THE  WITNESS:  I  don’t  see  how  it  is  possible. 

THE  COURT:  All  right,  sir.  You  have  answered  the 
question. 

728  MR.  ROGGE:  I  submit  that  he  hasn’t,  Judge, 
but  if  that  is  the  best  answer  I  can  get,  that  is  jthe 
best  answer  I  can  get. 

THE  COURT:  That  is  right,  sir. 

MR.  ROGGE:  Now,  I  want  to  confer  with  mv  associate 
for  a  minute,  but  this  witness  also  gave  testimony  on  mat¬ 
ters  that  were  before  the  jury  as  to  which  I  have  i^ot 
cross  examined  him,  if  Your  Honor  will  recall. 

THE  COURT:  You  will,  of  course,  be  accorded  [an 
opportunity. 
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MR.  ROGGE:  And  as  to  which  I  want  to  have  an 
opportunity  to  cross  examine  him. 

Our  examination  today  has  been  limited  simply  to  the 
question  of  pertinency. 

THE  COURT:  You  are  absolutely  right,  sir,  and  you 
will  be  afforded  that  opportunity. 

MR.  ROGGE:  That  is  all  on  this  branch  of  the  case, 
Your  Honor. 

THE  COURT :  Do  you  have  anything  more  in  connec¬ 
tion  with  this  witness,  sir? 

MR.  MURRAY:  I  do,  but  I  will  have  to  give  it  a 
thought  for  a  minute.  There  was  one  point  in  particular 
I  wanted  to  take  up,  but  it  has  escaped  me  in  particular 
for  the  moment. 

THE  COURT :  Very  well,  sir. 

729  Redirect  Examination 

By  Mr.  Murray: 

Q.  Mr.  Wood,  Mr.  Rogge  interrogated  you  about 
a  table  of  organizations,  relief  organizations,  money  col¬ 
lected  by  them,  the  percentage  of  their  contributions  re¬ 
ceived  used  in  administrative  expenses  and  other  informa¬ 
tion,  and  called  it  to  vour  attention  in  connection  with 
those  tables — I  am  reading  from  pages  23  on  in  Govern¬ 
ment’s  Exhibit  33 — and  he  called  it  to  your  attention,  cer¬ 
tain  wording  on  page  23.  A.  Yes. 

Q.  You  then  had  pointed  out  to  you,  sir,  by  Mr.  Rogge, 
some  of  the  organizatoins  which  were  listed  in  that  table 
and  you  were  asked  whether  they  were  listed  there  in  the 
sense  of  being  organizations  whose  money-collecting  activi¬ 
ties  seemed  to  be  unnecessary  in  view’  of  the  more  regular 
channels  for  such  activities. 

Let  me  direct  vour  attention  to  the  reading  of  that 
again,  and  ask  you  wrhether  the  organizations  selected  in 
those  tables  were  selected  because  of  their  improper  use 
of  the  relief  appeal  or  for  some  other  purpose  indicated  in 
the  table?  A.  For  comparison — 
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MB.  BOGGE:  Just  a  minute,  if  the  Court  please.  That 
document  is  very  clear  and  says  explicitly  what  the 

730  committee’s  charge  is  with  reference  to  those. 

Now,  what  is  the  witness  going  to  do,  say  that 
the  printed  language  there  doesn’t  mean  what  it  says? 

MB.  MUBBAY :  Nevertheless,  Mr.  Bogge  made  {he 
witness  interpret  it.  I  think  I  can  ask  him  further  on 
that,  to  interpret  it. 

MB.  BOGGE:  I  didn’t  ask  the  witness  to  interpret  it 
at  all;  I  read  specifically  and  precisely  what  was  stated 
there.  It  didn’t  need  any  interpretation.  It  doesn’t  new. 

THE  COUBT:  Ultimately  you  did  read  it,  sir,  ver¬ 
batim,  anticipatory  of  that,  though,  you  did  paraphrase. 

I  assume  that  the  record  will  speak  for  itself  in  view  of 
the  ultimate  statement  made  by  the  witness  which  con¬ 
forms  to  the  report.  The  Court  will  treat  that  as  whatj  it 
is  and  that  only.  i 

By  Mr.  Murray: 

Q.  Mr.  Wood,  you  had  answered  ‘  4  for  comparative 
purposes”?  A.  That  is  right. 

Q.  Now,  “comparative  purposes” — comparison  in  what 
respect?  A.  The  language  preceding  the  insertion  of  t}ie 
names  of  these  various  organizations  that  are  listed  he^e, 
I  think,  is  ample  answer  to  that,  sir,  and  if  you  will  pernjit 
me  I  would  just  like  to  read  the  whole  paragraph  in  the 
record. 

731  Q.  Yes.  A.  “For  comparative  purposes  we 
have  reproduced  certain  facts  and  figures  taken  frolm 

the  files  of  the  President’s  War  Belief  Control  Board  {o 
show,  first,  the  vast  sums  of  money  being  collected  fro{n 
the  American  people  and  sent  abroad;  and,  secondly,  the 
great  differences  in  administrative  cost  as  between  differ¬ 
ent  types  of  organizations. 

“It  shoud  be  borne  in  mind  that  during  the  war  theje 
was  restrictions  upon  the  export  of  money  which  seems  to 
have  been  ignored  insofar  as  these  money-collecting  agen¬ 
cies  are  concerned.  It  should  also  be  borne  in  mind  that 
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the  American  Red  Cross  was  functioning  very  well  all 
during  this  period  and  our  Lend  Lease  program  was  in 
full  operation,  and  it  appears  that  some  of  these  money¬ 
collecting  organizations  may  have  been  quite  unnecessary 
and  were  operated  primarily  for  political  purposes.” 

I  call  your  attention  to  the  fact  that,  at  the  beginning  of 
the  paragraph,  it  says,  “for  comparative  purposes  we  are 
listing.” 

Q.  Now,  what  item  in  particular  was  invited  for  com¬ 
parison  among  the  various  tabulations  on  the  table  24 
and  25?  It  starts  over  with  names  and  then  managing 
offices,  and  so  forth. 

What  was  the  particular  item  to  which  comparison  was 
invited?  A.  Principally  the  amount  of  adminis- 

732  trative  cost  in  administering  the  fund  that  was  being 
collected.  That  was  one  of  the  objectives  we  desired 

to  call  to  the  attention  of  the  people  of  America  through 
the  medium  of  this  report. 

Q.  May  I  call  your  attention,  sir,  to  the  organization 
appearing  first  on  page  25,  as  you  turn  it  and  look  at  it, 
and  that  organization  is  Hadassah.  Do  you  notice  that? 
A.  The  what? 

Q.  Hadassah.  A.  Yes. 

Q.  Hadassah,  Inc.  A.  Yes. 

Q.  Women’s  Zionist  Organization. 

Will  you  state  what  money  was  collected  by  that  organ¬ 
ization  in  the  year  1944  and  what  percentage  of  it  was 
used  for  administrative  expenses?  A.  In  1944  or  ’45? 

Q.  1944.  A.  In  ”44  they  collected  $2,502,409.22;  and 
they  only  used  2  3/10  per  cent  of  that  in  administrative 
expenses. 

Q.  And  in  1945?  A.  In  1945  they  collected  $2,520,027 
and  they  used  of  that  sum  1  3/10  per  cent  for  administra¬ 
tive  cost. 

Q.  And  now  let  me  call  your  attention  to  the 

733  organization  listed  to— the  second  one  after  that— 
National  Refugee  Service. 
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Will  you  state  what  they  collected  in  the  year 
A.  In  1944  they  collected — 

Q.  I  am  sorry — ’45.  A.  In  1945  they  collected 
711.93. 

Q.  And  of  that  they  used  in  administrative  expenses 
what  percentage?  A.  32  and  9/10  per  cent. 

Q.  Now,  what  percentage  of  the  funds  which  the  Joint 
Anti-Fascist  Refugee  Committee  collected  were  used  in  ad¬ 
ministrative  expenses,  if  you  now  recall,  according  to  the 
best  of  your  recollection?  A.  Offhand,  I  do  not. 

Q.  What  is  it?  A.  I  could  get  that  information. 

Q.  Would  it  compare  with  the  first  that  I  mentioned 
or  the  second?  A.  No,  sir.  I  believe  it  would  compare 
more  nearly  with  the  second. 

MR.  ROGGE:  Just  a  minute,  if  the  Court  please.  I 

take  it  that  what  we  are  talking  about  here  again  is  the 

witness’s  recollection  of  such  material  as  thev  mav  have 

*  . 

had,  some  of  it  hearsay.  There  is  nothing  that  woufd 
bind  anyone.  The  only  question  we  are  still  determining 
is  the  kind  of  material  that  the  House  Committee 
734  could  go  ahead  on,  so  there  is  no  misunderstanding 
about  that. 

MR.  MURRAY:  The  purpose  of  this  examination,  if 
the  Court  please,  is  to  dispel  the  atmosphere  of  anti-relief 
organizations  and  organizations  of  a  certain  kind  which  I 
believe  Mr.  Rogge  had  in  mind  to  put  into  the  examination. 

THE  COURT:  Have  you  finished,  sir? 

MR.  MURRAY :  On  that  subject,  Your  Honor. 

If  you  will  indulge  me  a  moment,  I  may  have  another. 

THE  COURT :  Yes,  sir. 

I  don’t  know  if  you  would  take  it,  Mr.  Rogge,  and  I 
don’t  want  to  leave  you  with  such  impression  that  the 
Court  is  acquiescing  in  the  statement  you  have  just  madp, 
sir.  Your  characterizations  are  not  in  conformity  wit)h 
-what  the  Court  understands  its  function  to  be  at  this  timfe, 
sir. 

MR.  ROGGE:  Well,  I  just  wanted  to  make  it  clear,  :.f 
we  were  going  into  that. 
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THE  COURT:  Were  you  referring  to  that  specific 
thing? 

MR.  ROGGE:  Yes,  that  this  witness’s  statement,  for 
instance,  as  to  what  he  thought  certain  percentages  were, 
I  mean  in  a  court  of  law — 

THE  COURT:  We  have  left  that,  sir,  so  you  needn’t 
do  it. 

I  just  wondered  if  you  wanted  to  direct  your  remark 
to  the  over-all  proceedings  so  far  as  the  pertinency 

735  of  this  case  was  concerned. 

MR.  MURRAY:  That  concludes  the  redirect  ex¬ 
amination  of  the  witnness. 

MR.  ROOGE :  I  have  no  further  questions  at  this  time, 
subject,  of  course,  to  my  right  to  further  cross  examina¬ 
tion  on  the  matter  covered  before  the  jurv. 

THE  COURT :  Yes,  sir. 

I  would  like  to  ask  the  witness  some  questions. 

By  The  Court: 

Q.  Mr.  Witness,  I  understood  you  to  say  that  when 
you  became  Chairman  of  this  Committee,  that  you  found 
from  the  records  of  the  Committee  that  several  meetings 
had  been  held  by  the  Committee  anticipatory  thereof,  with 
reference  to  the  Joint  Anti-Fascist  Group.  Is  that  cor¬ 
rect,  sir?  A.  I  don’t  believe  I  said  or  made  any  state¬ 
ment — 

Q.  Well,  you  give  me  the  correct  answer,  sir.  I  did 
not  quite  understand  you.  A.  That  the  committee  had 
had  several  meetings  discussing  this  Joint  Anti-Fascist 
Refugee  Committee  because  I  wouldn’t  know  that,  I  wasn’t 
even  on  the  committee  until  I  became  chairman  of  it. 

Q.  I  am  asking  you  what  you  did  say.  I  didn’t  under¬ 
stand  it.  A.  I  said  that  there  was  in  the  files  of  the  Com¬ 
mittee  considerable  correspondence  and  communica- 

736  tions  from  people  complaining  as  to  the  activities 
of  this  organization  in  disseminating  political  pro¬ 
paganda  instead  of  relief,  and  requesting  the  committee, 
our  committee,  to  make  an  investigation. 
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As  a  matter  of  fact,  I  understood  when  I  came  tjo  the 
committee  that  our  investigators  had,  in  fact,  already  made 
several  attempts  to  obtain  information  from  the  filies  of 
the  Joint  Anti-Fascist  Refugee  Committee  "with  reference 
to  where  they  were  getting  their  money  and  what  they 
were  doing  with  it. 

THE  COURT:  Is  there  anything  further,  gentlemen? 

MR.  ROGGE:  On  that  last  question,  I  would  like  to 
ask  him,  again,  just  to  be  sure  about  it. 

By  Mr.  Rogge:  I 

Q.  Do  you  recall  any  specific  communications,  iCon- 
gressman,  which  complained  about  the  Joint  Anti-Fqscist 
Refugee  Committee  on  the  ground  that  it  was  disseminat¬ 
ing  political  propaganda?  A.  If  I  understand  that 
question,  it  is  the  same  as  you  asked  me  before,  if  I  re¬ 
member  the  name  of  any  particular  person  or  organization 
that  wrote  a  letter.  I  do  not. 

THE  COURT :  Let  me  see  if  I  understand,  sir. 

While  you  do  not  recollect  the  name  of  a  particular  indi¬ 
vidual,  do  I  understand  you  to  say  that  there  were  Com¬ 
munications  in  your  file  which  did  complain  of  those  activi¬ 
ties  which  Mr.  Rogge  has  asked  you  with  reference  to^ 

THE  WITNESS:  That  is  right,  both  before  and 
737  since  I  have  become  Chairman  of  it. 

MR.  MURRAY:  Your  Honor,  there  was  one 
matter  which  I — 

MR.  ROGGE:  Again,  please. 

By  Mr.  Rogge : 

Q.  Was  that  as  to  propaganda  activities,  Mr.  Congress¬ 
man?  A.  Practically. 

MR.  MURRAY :  There  w^as  one  question  I  over¬ 
looked. 

THE  COURT :  All  right,  sir. 

By  Mr.  Murray: 

Q.  Mr.  Wood,  I  should  like  to  pursue  an  inquiry  which 
Mr.  Rogge  put  to  you  regarding  the  connection,  if  gny, 
between  the  attempts  which  you  have  said  were  never  mc_ 
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cessful,  to  get  into  this  country  persons  who  the  State 
Department  found  to  be  of  communistic  tendencies,  what 
connection  such  attempts  on  the  part  of  these  defendants 
had  toward  propaganda  activities. 

What  was  the  connection  between  their  being  brought 
into  this  country  or  attempting  to  be  brought  into  this 
country,  or  an  attempt  being  made  to  get  them  in, 
and  propaganda  activities  which  the  committee  was  investi¬ 
gating?  A.  What  was  the  connection  with  that? 

Q.  Yes.  A.  Well,  to  my  mind,  it  is  perfectly  obvious. 

THE  COURT:  Just  state  what  you  know. 

73S  Bv  Mr.  Murrav: 

*  •> 

Q.  State  what  the  connection  is,  if  you  can  ex¬ 
press  it. 

Are  you  confused  by  the  question?  I  haven't  put  it  very 
clearly.  A.  Maybe  I  don ’t  understand  you. 

Q.  Well,  Mr.  Rogge  was  asking  you,  in  effect,  what 
difference  did  it  make  that  this  organization  was  trying 
to  get  certain  individuals  into  the  country;  what  did  that 
have  to  do  with  propaganda  activities?  A.  Well,  in  my 
view  of  it  I  can  simply  give  you  my  personal  view’,  I  can’t 
speak  for  the  view’  of  the  rest  of  the  committee;  but  my 
personal  view’  is  that  you  have  to  have  men  of  a  political 
faith  in  a  country  before  you  can  get  much  propaganda 
of  that  faith  broadcasted,  and  an  attempt  to  bring  a  person 
into  a  country  who  embraces  that  faith  is  at  least  furnish¬ 
ing  the  opportunity  for  the  dissemination  of  propaganda 
of  that  political  philosophy. 

Q.  Did  the  committee  have  information  as  to  the  cus¬ 
tomary  activities  of  persons  of  communistic  tendencies  in 
regard  to  propaganda?  A.  Oh,  but  surely.  Many  of 
them.  We  have  quite  a  lengthy  file,  and  I  understand  so 
does  the  F.  B.  I.  with  reference  to  it.  We  know’  pretty 
generally  who  they  are,  and  w*e  know  pretty  generally  w’hat 
they  are  doing. 

Q.  Is  it  correct  to  say,  then,  Mr.  Wood,  that  it 
739  w’as  the  committee’s  view’  from  the  investigation 
w’hich  it  w’as  conducting  that  the  attempts  to  get  into 
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this  country  persons  of  the  kind  that  have  been  men¬ 
tioned  had,  for  their  ultimate  object,  that  those  persons 
should  when  they  got  here  engage  in  propaganda  activi¬ 
ties?  A.  That  was — 

MR.  ROGGE:  Just  a  minute.  The  witness  was  stating 
on  the  previous  answer  that  he  was  stating  his  personal 
view  and  not  the  view  of  the  Committee. 

Now,  if  counsel  is  trying  to  translate  that  into  a  com¬ 
mittee  view*,  then  I  object  to  the  question. 

THE  COURT:  Has  the  committee  expressed  its  view 
on  the  same  subject? 

THE  WITNESS:  We  have  discussed  it  many,  ipany 
times,  sir,  in  the  committee  meetings. 

THE  COURT:  And  were  you  advised  as  to  their  view? 

THE  WITNESS:  Yes,  sir. 

THE  COURT :  You  may  answer,  sir. 

THE  WITNESS:  That  is  the  view  that  the  members 
of  the  Committee  expressed. 

By  Mr.  Rogge: 

Q.  Do  I  understand  you  correctly,  that  the  Committee 
made  the  assumption  that  every  single  person — first,  you 
made  the  assumption  that  the  Joint  Anti-Fascist  Refugee 
Committee  was  interested  in  getting  certain  pebple 
740  in  here,  on  their  way  to  Mexico ;  and  you  are  making 
the  second  assumption  that  as  to  those  people,  that 
the  intent  was  that  thev  weren’t  to  go  to  Mexico  but  Were 
to  stay  here,  and  that  is  the  second  assumption  in  which 
the  Committee  indulged  in  order  to  try  to  tie  up  this  par¬ 
ticular  visa  application  with  propaganda. 

I  just  want  to  know  if  I  understand  you  correctly. 

MR.  MURRAY :  I  object  to  that  question  on  numerous 
grounds. 

THE  COURT:  I  would  like  to  ask  you  this:  Your  first 
assumption,  sir,  I  don’t  follow,  in  the  light  of  his  testi¬ 
mony. 

Was  your  answer  based  on  those  two  assumptions?  I 
will  ask  that  preliminary. 
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THE  WITNESS:  May  I  answer  them  one  at  a  time, 
Your  Honor? 

THE  COURT:  Yes,  sir.  I  asked  you,  the  first  ques¬ 
tion,  was  it  an  assumption? 

THE  WITNESS:  No,  sir,  it  wasn’t  any  assumption 
at  all.  There  was  no  assumption  at  all  as  far  as  I  am  con¬ 
cerned  and,  so  far  as  I  know,  with  the  other  members  of 
the  Committee,  "with  reference  to  the  first  question  that 
you  asked,  sir,  because  we  had  information  that  that  is  ex¬ 
actly  what  they  were  doing,  from  the  Department  of 
State,  itself. 

There  were  applications  filed,  and  the  subjects  had  been 
investigated  and  the  applications  had  been  denied.  There 
was  no  assumption  about  that;  that  was  a  fact. 

741  By  Mr.  Rogge: 

Q.  It  would  surprise  you,  then,  Congressman,  to 
learn  there  was  only  one  application  that  the  Joint  Anti- 
Fascist  Refugee  Committee,  itself,  was  ever  interested  in, 
and  that  was  Bela  Lustig;  that  would  surprise  you? 
A.  That  isn’t  the  information  that  was  brought  to  me 
from  the  State  Department. 

Q.  Now,  did  I  also  gather  you  correctly — I  mean  which¬ 
ever  the  facts  are — your  information  was  they  were  inter¬ 
ested  in  more  than  one.  My  information  is  they  were 
interested  only  in  one. 

But  taking  your  information  that  the  Joint  Anti-Fascist 
Refugee  Committee  was  interested  in  more  than  one  per¬ 
son  on  his  way  to  Mexico,  you  made  the  further  assump¬ 
tion — do  I  understand  you  correctly — that  those  persons 
instead  of  going  to  Mexico  would  stay  in  the  United 
States?  A.  Yes,  sir,  I  did,  and  I  think  I  had  ample 
grounds  to  base  it  on. 

THE  COURT:  And  what  was  that  basis? 

THE  WITNESS:  That  other  folks  have  done  just 
exactly  that  thing,  sir. 

By  Mr.  Rogge: 

Q.  Other  folks  connected  with  whom?  A.  Who  had 
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come  into  this  country  on  transit  visas  and  the  $tate 
Department  had  no  evidence  that  they  had  ever  gone 

742  to  their  destination. 

Q.  Connected  with  whom?  Connected  with  the 
Anti-Fascist  Refugee  Committee?  A.  No,  sir. 

Q.  In  other  words,  your  assumption  with  reference  to 
the  Joint  Anti-Fascist  Refugee  Committee  is  based  upon 
activities  of  groups  unrelated  to  it? 

MR.  MURRAY :  I  object  to  that  question.  Mr.  R^gge 
has  adopted  it  as  though  the  witness  had  said  it,  the  word 
“assumption”  which  the  witness  has  specifically  rejected. 

MR.  ROGGE:  If  the  Court  please,  I  just  want  t<j>  be 
sure  I  understood  him,  and  I  think  that  is  what  he  ^aid. 

MR.  MURRAY :  1  wish  you  would  be  sure  that  you 
quote  him  correctly  in  your  questions. 

THE  COURT:  Yes,  sir,  you  did  say  further  assump¬ 
tion,  when  he  stated  definitely  there  was  not  the  first 
assumption,  that  it  was  a  fact,  sir.  And  when  you  say 
“further  assumption”  it  implies  that  there  was  an 
assumption  anticipatory  of  the  other  one. 

MR.  ROGGE:  Let  me  clear  up  this  point,  Judge,  find 
I  am  done. 

THE  COURT :  Yes,  sir. 

*  i 

By  Mr.  Rogge: 

Q.  The  assumption  that  those  in  whom  the  Joint  Ajiti- 
Anti-Fascist  Refugee  Committee  might  be  inter- 

743  terested  in  transit  visas  from  some  other  country 

* 

through  the  United  States  to  Mexico,  and  leaving 
aside  the  dispute  as  to  how  many  they  were  interested  in, 
but  the  assumption  that  any  such  persons  would  stay'j  in 
the  United  States  w*as  based  on  information  that  you  Ipad 
with  reference  to  the  activities  of  individuals  not  con¬ 
nected  with  the  Joint  Anti-Fascist  Refugee  Committee? 
A.  Partly,  and  partly  upon  the  action  of  the  State  de¬ 
partment  itself  in  declining  to  issue  the  visa.  Because  if 
the  State  Department  had  been  satisfied  that  they  wojild 
go  through  this  country  into  Mexico  immediately,  there 
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wouldn’t  have  been  any  reason  for  them  to  decline  the 
issue  of  the  visa,  irrespective  of  what  the  political  philoso¬ 
phy  of  the  applicant  was. 

Q.  Then  that  was  the  basis  for  your  action?  A.  That 
was  a  reason  for  it;  another  reason. 

Q.  What  do  you  mean  “another  reason”?  A.  For 
the  assumption  I  had.  I  told  you  I  thought  I  had  ample 
grounds  for  assuming  they  wouldn’t  ever  get  out  of  the 
United  States. 

Q.  So  I  understood  you  correctly,  the  assumption  is 
now  based  on  two  grounds.  One,  on  what  happened  in  the 
case  of  other  individuals  not  connected  with  the  Joint 
Anti-Fascist  Refugee  Committee,  and  the  denials  of  visa 
by  the  State  Department?  A.  Yes,  sir. 

744  THE  COURT:  Any  other  feature,  sir? 

THE  WITNESS:  Not  that  I  recall  right  now. 
I  mean,  that  motivated  me  to  feel  that  way  about  it,  to 
take  that  assumption. 

THE  COUHT :  All  right,  gentlemen.  Are  you  through 
with  this  witness? 

MR.  ROGGE:  That  is  all,  Judge. 

MR.  MURRAY :  That  is  all,  if  the  Court  please. 

THE  COURT:  Are  you  in  a  position  to  say  when  Mr. 
Wood  would  be  recalled? 

MR.  MURRAY:  We  can  resume  tomorrow  morning 
with  Mr.  Wood. 

THE  COURT:  That  will  be  before  the  jury? 

MR.  MURRAY:  Yes. 

THE  COURT:  We  want  to  finish  this  part  first. 

MR.  MURRAY :  Oh,  I  see. 

THE  COURT :  Suppose  we  excuse  this  witness  subject 
to  call  so  he  will  not  be  standing  by.  You  are  excused,  sir, 
subject  to  call. 

THE  WITNESS :  Thank  you,  sir. 

THE  COURT:  Do  you  have  anything  further  avail¬ 
able  at  this  time? 

MR.  MURRAY:  I  do  not  have  at  this  moment,  Your 
Honor. 
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MR.  ROGGE:  I  have  two  witnesses.  As  a  matter  of 
fact,  I  have  three,  but  I  have  two  that  are  from  Bost|on. 
I  think  they  will  be  short.  If  I  could  use  them  I  would  go 
ahead  and  do  it,  Judge. 

745  MR.  MURRAY :  I  have  no  objection  to  that, 
your  Honor. 

MR.  ROGGE:  I  will  call  Reverend  Howard  Broojks, 
then. 

Thereupon 

I 

HOWARD  LEE  BROOKS 

was  called  as  a  witness  for  and  on  behalf  of  the  Defend¬ 
ants  and,  having  been  duly  sworn,  was  examined  a!nd 
testified  as  follows: 

Direct  Examination 

By  Mr.  Rogge: 

Q.  State  your  full  name,  sir.  A.  Howard  Lee  Broods. 
Q.  Will  you  speak  up,  Reverend  Brooks,  so  we  can  jail 
hear  you?  A.  Howard  Lee  Brooks. 

Q.  Where  do  you  live,  Reverend  Brooks?  A.  jl3 
Walker  Street,  Cambridge,  Massachusetts. 

Q.  And  what  is  your  business  or  occupatioh? 
A.  Associate  Director  of  the  Unitarian  Service  Cofn- 
mittee. 

Q.  And  what  is  the  Unitarian  Service  Committed? 
A.  The  Unitarian  Service  Committee  is  a  relief  organisa¬ 
tion.  It  is  a  standing  committee  of  the  American  Unitja- 
r:  an  Association,  created  in  1940  for  the  purpose  of  admin- 
is  tering  relief. 

Its  activities,  although  it  is  a  standing  committee 
7 16  of  a  denomination,  are  non-sectarian. 

Q.  Non-sectarian?  A.  Non-sectarian. 

Q.  You  say  it  is  a  committee  of  a  denomination.  Wh^t 
do  you  mean  by  that?  A.  Its  members  are  appointed  by 
the  Board  of  Directors  of  the  American  Lmitarian  Associ¬ 
ation. 


356 


Q.  And  the  Service  Committee,  itself,  what  part  of 
the  world  do  its  activities  cover?  A.  Europe  and  the 
United  States. 

Q.  And  in  Europe  can  you  tell  us  just  in  a  general 
way  some  of  its  activities?  A.  The  principal  activities 
are  medical  relief  of  various  kinds,  relief  for  children,  war 
victims,  and  immigration  work. 

Q.  Do  you  do  any  relief  work  for  Spanish  Republicans? 
A.  Among  others,  yes. 

Q.  And  what  period  of  time  has  that  covered?  A.  It 
has  covered  a  considerable  period  of  time  because  our  first 
activities  in  Europe  started  in  1941  in  the  internment 
camps  of  southern  France,  which  was  then  occupied,  and 
we  were  sending  medical  supplies  into  these  camps  and 
in  a  number  of  them,  particularly  the  camp  at  Rivesaultes, 
there  were  large  numbers  of  Spanish  refugees. 

747  Q.  With  reference  to  the  relief  work  for  Spanish 
Republican  refugees,  did  you  have  any  connection 
with  the  Joint  Anti-Fascist  Refugee  Committee? 

MR.  MURRAY:  Do  not  answer,  please. 

If  the  Court  please,  I  object  to  the  question  specifically 
on  insufficient  information  at  the  moment,  but  I  shall  state 
a  general  objection. 

I  wfish  to  object  to  any  evidence  which  is  offered  in  re¬ 
buttal  of  the  Government’s  showing  which  is  not  claimed 
to  have  been  communicated  to  the  Committee  on  Un- 
American  Activities  before  the  date  of  April  4,  1946. 

THE  COURT :  The  Court  will  rule  that,  sir.  I  am  ex¬ 
pecting  you  to  follow  that  course,  sir,  because  if  we  are  to 
determine  whether  or  not  the  Committee  had  information 
which  would  constitute  a  reasonable  basis  on  which  it 
could  act,  it  must  have  that  which  caused  the  investiga¬ 
tion  of  this  group,  and  that  which  indicated  it  should  not 
have  been. 

MR.  ROGGE:  May  I  ask  Your  Honor  this  question: 
Suppose  the  evidence  were  to  show  that  the  Joint  Anti- 
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Fascist  Refugee  Committee  was  not  engaged  in  propa¬ 
ganda  activities  but  was  engaged  in  relief  activities,  much 
of  which  was  handled  through  the  Unitarian  Service  Com¬ 
mittee.  I  certainly  think — wouldn’t  that  have  a  bearing 
on  the  jurisdiction  of  the  House  Committee? 

THE  COURT:  No,  sir,  not  if  they  had  no  information 
with  reference  to  it. 

748  The  purpose  of  the  present  inquiry,  Mr.  Rogge, 
is  to  ascertain  whether  or  not  the  Committee  had  a 

I 

reasonable  basis  for  its  investigation  of  the  Joint  Anti- 
Fascist  Refugee  Committee.  Now,  information  whiclil  was 
not  brought  to  his  attention  could  have  been  of  no  help  in 
connection  with  that  inquiry  as  1  see  it. 

MR.  ROGGE :  May  we  not  conceive  of  this  set  of  ifacts 
developing,  and  I  don’t  want  to  prolong  it,  Judge,  ^s  a 
matter  of  fact  I  want  to  hurry  it  along  and  I  am  goinjg  to 
propose  in  a  moment  that  the  shortest  way  of  getting  an 
offer  of  proof  is  to  let  the  witness  state  it. 

THE  COURT:  We  will  not  hear  any  evidence  whicjli  is 
not  pertinent  to  the  inquiry,  sir,  whether  it  is  sliorj;  or 
long.  If  that  is  the  purpose  that  you  have  this  witiiess 
for,  sir,  I  will  deny  it. 

MR.  ROGGE:  Well,  may  I  add  just  this  further  qom- 
ment. 

If  it  should  develop  that  the  material  before  the  House 
Committee  was,  may  I  say,  the  rather  irresponsible  state¬ 
ment  of  a  woman,  Miss  Mitchell,  dating  back  to  ’37  p.nd 
’38,  and  the  actual  facts  were,  on  current  activities,  fipom 
’42  to  ’47,  that  they  were  engaged  in  relief  activities  (and 
not  propaganda  activities,  wouldn’t  that  have  a  bearing 
on  whether  the  Court  would  find  that  the  House  Cbm- 
mittee  in  an  honest  belief  investigated  this  group? 

749  THE  COURT:  No,  sir.  And  for  this  reason, 
Mr.  Rogge.  If  we  proceeded  on  that  premise  it 

would  have  been  necessary  for  the  Committee  up  th^re 
to  have  made  a  complete  examination  of  the  matter  pi(ior 


to  subpoenaing  anybody,  and  that  is  an  utter  impossibility. 

MR.  ROGGE:  Well,  now,  for  the  purpose  of  making 
an  offer  of  proof,  may  I  get  the  specific  total  from  this 
witness  and  I  will  make  it  in  an  offer  of  proof.  I  don’t 
know  what  it  is,  and  I  think  he  has  it. 

THE  COURT :  Yes,  sir. 

THE  WITNESS:  What  is  it  you  want? 

MR.  ROGGE :  The  total  amount. 

(The  document  was  handed  to  Mr.  Rogge.) 

I  wish  to  make  the  following  offer  of  proof : 

This  witness,  if  permitted  to  testify,  would  state  that  in 
connection  with  the  relief  activities  of  the  Unitarian  Serv¬ 
ice  Committee,  they  had  an  arrangement  with  the  Joint 
Anti-Fascist  Refugee  Committee  pursuant  to  which  from 
January  1,  1943,  or  thereabouts,  to  date,  the  Unitarian 
Service  Committee  received  from  the  Joint  Anti-Fascist 
Refugee  Committee  the  sum  of  $31S,9S0.12;  that  these 
funds  were  administered  in  the  sole  discretion  of  the  Uni¬ 
tarian  Service  Committee  without  any  suggestion  from  the 
Joint  Anti-Fascist  Refugee  Committee  as  to  how  the 
funds  were  to  be  administered  or  who  the  recipients 
750  of  those  funds  were  to  be,  and  that  these  funds  were 
largely  spent  in  various  humanitarian  projects  of 
the  Unitarian  Service  Committee  in  France,  including  a 
hospital,  a  dispensary,  a  convalescent  home,  a  home  for 
children,  and  other  similar  projects. 

THE  COURT:  And  I  understand  by  your  exclusion 
that  you  are  not  in  a  position  to  show  that  that  information 
was  available  or  was  in  the  possession  of  the  Committee 
at  the  time  it  issued  its  subpoenas. 

MR.  ROGGE :  That  is  not  entirely  true,  if  Your  Honor 
please,  because  the  House — 

THE  COURT :  Well,  sir,  my  sustaining  of  the  objection 
is  pitched  on  that  ground,  sir.  If  you  have  any  informa¬ 
tion  of  that  sort,  that’s  at  question,  sir. 

But  on  what  you  have  proffered,  sir,  I  will  disallow  it. 

MR.  ROGGE:  I  am  advised  by  an  associate  counsel, 


and  I  should  have  mentioned  this  to  Your  Honor,  ^hat 
the  House  Committee  had  information  about  this  from  the 
reports  of  the  President’s  War  Relief  Control  Board. 

THE  COURT:  Now  you  are  giving  a  statement,  sir. 
This  is  a  question  of  testimony.  If  you  have  the  testimony, 
the  Court  will  hear  you. 

That  is  a  statement,  sir. 

MR.  ROGGE:  Well,  then,  may  I  put  it  on  the 

751  basis  that  I  can  connect  this  up  later? 

THE  COURT:  No,  sir,  not  this.  You  made  a 
proffer  of  it  and  I  have  denied  it,  sir,  on  the  basis  I  have 
stated. 

MR.  ROGGE:  Well,  I  am  now  advised  of  something 
which  I  overlooked,  namely,  that  the  House  Committee 
had  this  information  from  the  President’s  War  Relief 
Control  Board,  something  'which  I  can  subsequently  prdve 
if  that  information  is  correct;  so  that  I  can  connect  up  the 
statement  of  this  witness. 

And  this  much  is  also  true:  Congressman  Wood  testified 
that  they  examined  the  records  of  the  President’s  \|rar 
Relief  Control  Board.  This  information  was  in  those  Rec¬ 
ords.  And,  furthermore,  the  document  itself,  of  February 
19,  1946,  has  in  it — excuse  me  just  a  moment,  Judge. 

(Mr.  Rogge  conferred  with  his  associate.) 

It  is  true  that  in  both  Government  Exhibit  33  and  also 
in  Government  Exhibit  4,  there  is  information  with  refer¬ 
ence  to  the  allocation  of  funds  of  the  Joint  Anti-Fascist 
Refugee  Committee.  This  is  in  the  Government’s  own 
document.  They  have  figures  on  that. 

(The  document  was  handed  to  the  Court.) 

MR.  MURRAY:  Bid  you  notice  the  page  of  that? 

THE  COURT :  Page  847  has  been  referred  to  fhe 
Court. 

Allocation  which  ties  it  in  with  the  Unitarian 

752  group  is  not  reflected  on  this  page  so  far  as  I  am 

able  to  see,  sir.  j 
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AIR.  MURRAY :  May  I  call  the  Court’s  attention  to  the 
previous  page,  846,  in  which  the  Chairman  says,  “That’s 
why  we  are  having  to  send  the  subpoena.”  If  I  am  correct 
as  to  my  recollection — 

AIR.  ROGGE:  There  is  also  one  further  thing  that  I 
could  add,  Judge,  and  this  is  likewise — 

THE  COURT :  Excuse  me  and  let  me  read  this,  please. 

“I  asked  that  question,  gentlemen,  in  view  of  the  fact 
that  they  are  undertaking  to  make  it  appear  that  there  is 
no  need  for  us  to  serve  them  with  a  subpoena  duces  tecum, 
because  we  can  get  the  information  at  the  President’s  War 
Relief  Board.  I  just  wanted  to  make  it  clear  what  the  in¬ 
formation  is.  We  will  put  into  the  record  at  this  point 
the  statement  of  allocation  of  funds  by  the  Joint  Anti- 
Fascist  Refugee  Committee  as  far  as  we  have  it:” 

And  this  does  not  reflect,  Air.  Rogge,  unless  you  can 
point  to  something,  where  the  Unitarian  group  were  in¬ 
volved. 

MR.  MURRAY:  If  I  may  suggest  it  to  Your  Honor, 
a  few  lines  above  where  he  began  to  read,  Aliss  Turner 
said  they  have  been  unable  to  get  any  but  total  figures  of 
what  was  distributed  in  a  foreign  country’,  which  was  use¬ 
less  for  the  purposes  of  the  Investigating  Committee. 

THE  COURT:  At  page  846  the  Chairman  says, 
753  “Do  you  have  that  money,  those  remittances,  broken 
down  ? 

“AIISS  TURNER:  I  have  it  broken  down  by  countries 
and  by  years.  There  was  no  breakdown  in  the  files  by 
items. 

“THE  CHAIRMAN:  In  other  words,  they  just  said 
so  much  money  to  such  a  country? 

“AIISS  TURNER:  So  much  money  for  such  and  such 
a  country. 

“THE  CHAIRAIAN:  That  is  all  their  records  show 
over  there.” 

AIR.  AIURRAY:  And  by,  “over  there,”  the  witness 
Aliss  Turner  was  referring  to  the  President’s  War  Relief 
Control  Board,  of  course. 
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THE  COURT :  That  is  correct,  sir. 

4  ... 

So  on  the  basis  of  Government’s  Exhibit  4,  sir,  I  see  no 
contact  or  no  indication  that  the  Committee  as  of  tliat 
time  had  any  information  which  would  indicate  the  funds  of 
this  Committee  were  being  distribued  or  allocated  to  |he 
Unitarian  group.  i 

MR.  ROGGE:  The  President’s  War  Relief  Control 
Board  reports  contain  that  information,  Judge. 

THE  COURT:  Apparently  according  to  the  informa¬ 
tion  which  is  before  me,  they  did  not  have  it,  sir. 

MR.  ROGGE:  We  have  been  rather  informal  he^e, 
Judge.  I  would  like  to  show  you  a  copy  of  one  of  thcj)se 
reports  which  does  show  it. 

754  That  is  a  copy  of  the  type  of  report  they  made. 

(The  document  was  handed  to  the  Court.) 

THE  COURT:  But  I  do  not  understand  that  this  i 
port  was  given  to  the  Committee  or  the  Committee  had 
at  the  time  they  made  the  determination  to  make  the 
vestigation  under  consideration.  Is  that  correct,  sir? 

MR.  ROGGE:  The  Committee  said  they  were  in  toujeli 
with  the  President’s  War  Relief  Control  Board,  and  if 
my  recollection  of  the  testimony  is  correct,  they  said  they 
had  investigators  over  there  in  1945. 

THE  COURT :  Your  recollection  may  be  correct,  sir.  I 
didn ’t  understand  it  that  way.  | 

I  will  deny  it  on  the  showing  you  have  made,  sir.  Ybu 
have  made  your  proffer. 

MR.  ROGGE:  May  I  have  the  Government  Exhibit? 
would  like  to  call  one  other  thing  to  Your  Honor’s  atten¬ 
tion  of  Helen  Bryan’s  testimony. 

I  can  tell  Your  Honor  what  it  is.  When  Helen  Bryajn 
appeared  before  the  Committee  on  January  24,  she  offered 
to  give  them  this  information  and  the  Committee  refused 
to  receive  it. 

THE  COURT:  January  24,  sir? 

MR.  ROGGE:  That  is  right.  That  is  when  she  ap- 


f- 


i 


362 


peared  before  it,  and  she  had  this  detailed  in  a 

755  mimeographed  statement  which — 

THE  COURT :  As  of  that  time  the  subpoena  had 
issued,  had  it,  sir? 

MR.  ROGGE:  Not  to  the  members  of  the  Executive 
Board,  Judge.  The  only  subpoena  which  had  issued  at 
that  time  was  the  one  on  Helen  Bryan. 

THE  COURT:  But  they  did  not  have  access? 

MR.  ROGGE:  Well,  Your  Honor’s  recollection  and 
mine  is  different  and  I  can  only  check  it  against  the  record. 
It  was  my  recollection  that  Congressman  Wood  stated  that 
his  investigators  went  over  to  the  President’s  War  Relief 
Control  Board  in  1945.  If  that’s  true,  thev  would  have 
found  this  information. 

THE  COURT:  You  mean  they  might  have  found  that 
information,  sir.  I  don’t  think  we  are  in  a  position  as  of 
this  time  to  second  guess  what  was  before  the  Committee 
at  the  time  they  issued  their  subpoenas. 

MR.  ROGGE:  And  the  second  thing  that  I  can  call 
to  vour  attention  is  that  Helen  Brvan  offered  this  informa- 
tion  to  the  House  Committee  on  Januarv  23  or  the  24th, 
1946,  and  they  refused  to  receive  it.  The  record  shows 
that. 

MR.  MURRAY:  I  should  say  this  to  the  Court.  The 
evidence  may  not  show  it  yet,  but  I  want  to  concede  it  to 
be  a  fact  so  there  will  be  no  dispute  about  it:  that 

756  the  Committee  did  send  an  investigator  to  the  Presi¬ 
dent’s  War  Relief  Control  Board  and  make  a  thor¬ 
ough  investigation  of  whatever  they  had  available,  and 
hence  anything  that  was  on  file  with  the  President’s  War 
Relief  Control  Board  undoubtedly  came  to  the  attention  of 
the  Committee  through  its  own  investigator  before  the  sub¬ 
poena  was  issued. 

MR.  ROGGE:  On  the  basis  of  that  statement  I  think 
I  am  entitled  to  have  the  witness  answer  the  question, 
Judge? 
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THE  COURT:  And  your  question  is  what,  sir? 

MR.  ROGGE:  Well,  it  has  been  a  long  time  ago.  The 
thing  that  I  was  getting  at  was  whether  in  their  relief 
activities  for  Spanish  Republicans,  they  had  any  arrange¬ 
ment  with  the  Joint  Anti-Fascist  Refugee  Committee,  find, 
if  so,  what  that  arrangement  was. 

THE  COURT:  You  objected  to  it  on  what  basis? 

MR.  MURRAY:  I  objected  to  anything  that  this  Wit¬ 
ness  was  going  to  testify  to  if  it  was  not  going  to!  be 
shown  to  have  been  communicated  to  the  Committee.  | 

Now,  I  do  now  object  to  this  witness  saying  anything 
for  the  reason  that  the  Committee  didn’t  get  its  informa¬ 
tion  from  this  witness  but  from  the  Board.  Now,  if  the 
Board’s  records  are  brought  here,  I  will  admit  that  thjose 
records  as  they  existed  in  November  and  December  of 
1945  were  available  to  and  thoroughlv  examined  by  !an 
agent  of  the  Congressional  Committee.  Now,  this 
757  witness  doesn’t  know  that  the  facts  he  is  able  to 
testify  to  were  communicated  to  the  Committee.  It 
is  only  what  the  President’s  War  Relief  Control  Board  ijad 
on  its  file  that  was  communicated  to  the  Committee. 

THE  COURT:  Now,  I  understand  you  at  this  time  to 
say  that  if  it  were  there,  that  you  are  agreeable  to  ]\j[r. 
Rogge  presenting  those  facts  in  this  case? 

MR.  MURRAY:  Yes,  Your  Honor. 

THE  COURT :  If  that  be  true,  sir,  there  is  no  occasion 
for  this  witness  testifying,  sir.  The  better  proposition 
would  be  to  have  the  records  themselves  which,  now  I 
understand  from  Mr.  Murray,  were  available  to  the  Coijn- 
mittee. 

MR.  MURRAY :  It  was  because  those  records  did  nj)t 
reveal  information  the  Committee  thought  it  had  a  right 
to  that  it  did  call  upon  this  organization  to  produce  the 
further  record. 

MR.  ROGGE:  If  the  Court  please,  I  think  it  is  rath  or 
late  in  the  day  to  say  that  those  records  would  be  the  be^t 
evidence  after  we  have  had  a  witness  who  was  just  on  the 
stand  to  give  his  recollection — 
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THE  COURT:  No,  that  is  not  the  point,  Mr.  Rogge. 
The  point  is,  as  I  understand  from  you,  that  this  witness 
is  not  in  a  position  to  say  that  the  Un-American  Com¬ 
mittee  had  knowledge  of  the  arrangement  which  was  ex¬ 
istent,  if  it  were  existent,  between  the  Unitarians 
75S  and  the  Joint  Anti-Fascist  Refugee  Committee. 
Now,  I  said  to  you  that  unless  this  matter  was  within  the 
knowledge  of  the  Committee  as  of  the  time  it  functioned, 
it  would  not  be  helpful  to  this  Court  in  determining 
whether  or  not  the  Committee  was  functioning  reasonably 
and  with  reference  to  pertinent  matter. 

MR.  ROGGE:  I  have  my  offer  of  proof  on  the  point, 
Judge,  and  I  will  leave  it  there. 

THE  COURT:  Yes,  sir. 

MR.  ROGGE:  I  have  one  or  two  other  questions  on 
which,  if  an  objection  is  sustained,  I  will  likewise  make 
an  offer  of  proof. 

Now,  I  haven’t  thoroughly  discussed  this  with  the  wit¬ 
ness.  I  hope  I  state  the  facts  correctly.  I  will  do  the 
best  I  can. 

THE  COURT :  All  right,  sir. 

By  Mr.  Rogge: 

Q.  Did  the  Unitarian  Service  Committee  report  from 
time  to  time  as  to  the  disposition  of  the  $318,9S0.12? 

MR.  MURRAY :  I  object. 

THE  COURT:  I  will  sustain  your  objection  to  that, 
sir,  and  I  will  consider  that  you  proffered  that. 

MR.  ROGGE:  Well,  my  offer  of  proof  would  be,  and 
I  think  this  is  the  fact,  that  although  they  reported  from 
time  to  time  as  to  lump  sums,  how’  the  money  was  ex¬ 
pended,  they  did  not  report  the  specific  individuals 
759  or  the  specific  amount  of  money  which  wrent  for 
each  particular  purpose,  but  that  it  was  accounted 
for,  “We  expended  this  much  for  this  purpose  and  this 
much  for  another  purpose.”  That  is  my  understanding  of 
the  facts.  I  hope  that  is  correct. 
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By  Mr.  Rogge : 

Q.  Did  you  ever  get  any  instructions  from  the  Joint 
Anti-Fascist  Refugee  Committee  as  to  the  qualifications  of 
the  recipients  of  the  relief  fund  other  than  that  they  mu.- . 
be  Spanish  Republicans? 

MR.  MURRAY:  Objection. 

THE  COURT:  I  will  sustain  the  objection  on  that  on 
the  same  basis,  sir,  that  there  would  be  no  showing  that 
the  Committee  was  advised  of  this. 

MR.  ROGGE :  And  the  witness,  if  permitted  to  testify, 
would  testify  that  they  never  got  any  instructions  fronti  the 
Joint  Anti-Fascist  Refugee  Committee  as  to  the  recipients 
of  the  fund  other  than  that  they  must  be  Spanish  Repub¬ 
licans. 

That  is  all. 

THE  COURT:  No  questions? 

MR.  MURRAY :  No  questions. 

THE  COURT:  You  may  step  down,  sir. 

MR.  ROGGE:  I  have  one  other  witness,  Judge. 

THE  COURT:  Yes,  sir,  you  may  call  him. 

MR.  ROGGE :  I  will  call  William  Cary. 

760  Thereupon 

WILLIAM  HARRIS  CARY,  JR. 

was  called  as  a  witness  for  and  on  behalf  of  the  Defend¬ 
ants  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Rogge: 

Q.  State  your  full  name.  A.  My  name  is  William 
Harris  Cary,  Jr.  C-a-r-y. 

Q.  Where  do  you  live?  A.  Hartsdale,  New  YorkL 

Q.  And  what  is  your  business  or  occupation?  A.  I  am 
Associate  Director  for  France  of  the  Unitarian  Service 
Committee. 
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Q.  And  what  is  the  Unitarian  Service  Committee? 
A.  The  Unitarian  Service  Committee  is  a  standing  com¬ 
mittee  of  the  American  Unitarian  Association.  Its  main 
work  is  medical  and  health  services  to  refugees  and  de¬ 
portees  and  people  from  the  concentration  camps  in 
Europe. 

Q.  When  you  say  Unitarian  Service  Association,  is 
that  connected  with  any  denomination?  A.  The  Ameri¬ 
can  Unitarian  Association  is  the  general  organization  of 
the  Unitarian  Church.  Our  Unitarian  Service  Com¬ 
mittee  is  a  committee  of  the  American  Unitarian 

761  Association. 

Q.  And  how  long  have  you  been  connected  with 
the  Unitarian  Service  Committee?  A.  A  year  and  a  half 
now. 

Q.  And  where  was  that  spent?  A.  In  France.  I  was 
Associate  Director  for  France.  I  have  just  come  back. 

Q.  How  long  were  you  there?  A.  A  year  and  a  half. 

Q.  And  what  particular  projects  there  did  you  visit? 
A.  I  visited  all  the  projects,  the  so-called  Spanish  proj¬ 
ects,  that  is,  a  hospital  of  55  beds  for  Spaniards,  our  dis¬ 
pensary  there  which  handles  fifteen  to  eighteen  hundred 
cases  a  month,  our  convalescent  home  with  forty  beds,  and 
our  children’s  home  for  sixty-five  to  seventy  children. 

THE  COURT:  Do  you  recall  when  you  left,  sir,  to  go 
there  and  when  you  returned? 

THE  WITNESS :  Yes.  I  left  New  York  on  the  16th 
of  January,  in  1946,  and  arrived  there  on  the  29th  day 
of  January;  I  left  Paris  on  the  8th  of  June,  just  now, 
and  got  back  the  9th. 

By  Mr.  Rogge: 

Q.  'Where  does  the  Unitarian  Service  Committee  get 
its  fund  for  these  projects? 

MR.  MURRAY :  I  object.  The  preliminary  questions 
have  been  concluded  and  I  object  now  unless  the 

762  offer  again  is  made  to  connect  it  with  or  show  a  com¬ 
munication  of  the  proffered  evidence. 
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THE  COURT :  I  will  so  rule,  sir. 

MR.  MURRAY:  Furthermore,  I  call  the  Court’s  atten¬ 
tion  to  the  fact  that  the  connection  with  the  witness  to 
this  organization  didn’t  begin  until  the  latter  paft  of 
January  of  ’46,  and  therefore  could  not  have  been  activities 
which  the  Committee  was  investigating. 

MR.  ROGGE:  The  hearings  before  the  Comihittee 
took  place  on  April  4,  1946,  but  I  will  make  my  off^r  of 
proof,  Judge.  I  would  rather  have  something  more  current 
than  ’37  or  ’38. 

THE  COURT:  You  might  have  it  too  late,  too,  sir. 

MR.  ROGGE:  That  is  right,  but  the  previous  witness 
has  covered  it  from  ’42  to  ’47.  This  one  can  cover  ’46  and 
’47,  and  if  permitted  to  answer  the  question  last  put  to 
him,  would  say  that  the  funds  for  running  the  projects 
which  he  mentioned  came  from  the  Joint  Anti-Fa, scist 
Refugee  Committee. 

By  Mr.  Rogge: 

Q.  Now%  can  you  tell  us  during  the  period  of  time  for 
the  last  year  or  the  last  thirteen  months,  the  amouijit  of 
money  which  the  Unitarian  Service  Committee  has  gotten 
from  the  Joint  Anti-Fascist  Refugee .  Committee  ? 

MR.  MURRAY :  I  object. 

763  THE  COURT:  I  will  sustain  an  objectiojn  to 
that. 

MR.  ROGGE:  And  may  I  get  the  exact  figure  from 
him? 

THE  COURT :  Yes,  sir. 

MR.  ROGGE:  Do  you  have  that  figure? 

THE  WITNESS:  Mr.  Brooks,  I  think,  has  that. 

MR.  ROGGE:  For  the  last  thirteen  months? 

THE  WITNESS :  Yes. 

THE  COURT:  You  may  supply  that  for  the  record, 
Mr.  Rogge. 

MR.  ROGGE :  I  think  I  can  get  it  in  round  figures] 

THE  WITNESS :  Around  $87,000— 

MR.  MURRAY:  Just  a  moment.  I  suggest  the  | wit- 
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ness  make  a  private  communication  with  counsel  so  it 
won’t  be  claimed  it  is  being  made  as  testimony. 

THE  COURT:  I  don’t  understand  that.  I  understand 
you  are  making  your  proffer  only. 

MR.  ROGGE:  That  is  right,  an  offer  of  proof.  This 
witness  if  permitted  to  answer,  will  testify  that  over  the 
period  from,  I  think  it  is  May,  1946,  to  May,  1947,  the 
Unitarian  Service  Committee  got  from  the  Joint  Anti- 
Fascist  Refugee  Committee  between  $S7,000  and  $88,000. 

THE  COURT :  Yes,  sir. 

MR.  ROGGE:  I  will  ask  the  witness  one  further  ques¬ 
tion. 

By  Mr.  Rogge: 

Q.  The  various  projects  that  you  mentioned,  the 
764  hospital,  the  dispensary,  the  convalescent  home  and 
the  home  for  children,  were  those  projects  for  the 
benefit  of — did  you  mention  the  persons  who  were  to  bencfil 
by  those  projects? 

MR.  MURRAY:  I  object. 

Mr.  Cary,  if  you  don’t  mind,  please  don’t  answer  the 
questions  until  the  Court  rules. 

I  object  to  the  question. 

THE  COURT:  I  think  he  answered,  “in  a  Spanish 
group  down  there,”  sir. 

MR.  ROGGE:  So  the  record  is  clear,  I  think  if  per¬ 
mitted  to  answer  this  question,  the  witness  would  answer 
that  they  were  for  Spanish  Republicans,  and  I  would  like 
to  ask  one  further  question. 

THE  COURT:  That  is  the  nature  of  your  proffer,  sir? 

MR.  ROGGE:  That  is  right,  Judge. 

THE  COURT:  Yes,  sir. 

By  Mr.  Rogge: 

Q.  Did  the  Unitarian  Service  Committee  receive  any 
instructions  from  the  Joint  Anti-Fascist  Refugee  Com¬ 
mittee  as  to  the  qualifications  of  the  recipients  of  funds 
other  than  that  they  must  be  Spanish  Republicans? 
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THE  COURT:  I  will  sustain  his  objection  to  that  for 
the  reasons  heretofore  stated. 

MR.  ROGGE:  And  the  witness,  if  permitted  to 
765  testify,  would  answer  that  the  Unitarian  Seryice 
Committee  did  not  receive  any  instructions  from  the 
Joint  Anti-Fascist  Refugee  Committee  as  to  the  qualifica¬ 
tions  of  recipients  of  funds  other  than  that  they  be  Span¬ 
ish  Republicans. 

THE  COURT:  That  is  your  proffer? 

MR.  ROGGE:  Yes,  Judge. 

THE  COURT :  All  right,  sir. 

MR.  ROGGE:  That  is  all. 

MR.  MURRAY:  No  questions. 

THE  COURT:  You  are  excused,  sir. 

(The  'witness  left  the  stand.) 

THE  COURT:  You  said  you  had  three  witnesses.  Do 
you  want  to  proceed  with  the  other  one? 

MR.  ROGGE:  I  think  I  would  rather  wait  with  the 
other  one  until  in  the  morning,  Judge. 

THE  COURT :  All  right,  sir. 

#  #  *  # 

I 

773  MR.  ROGGE:  Would  it  also  be  possible  for  Mr. 

Murray  to  indicate  as  to  Mrs.  Ruth  Leider  as  to  $nv 
identification  as  to  her,  whether  she  could  stay  there  for 
several  days?  She  is  really  very  distressed  about  her  ijwo 
children,  and  she  has  pressed  me  from  time  to  time,  ind 
I  said,  “Let’s  see  how  this  moves  along”,  and  I  finally 
can’t  put  it  off  any  more  for  her.  She  is  agreeable  that  the 
trial  go  ahead  in  her  absence. 

MR.  MURRAY:  I  can’t  estimate  it  beforehand,  but  I 
might  suggest  this,  that  the  part  of  it  which  will  consist 
in  the  identification  of  herself  can  be  delayed  until  ^he 
finds  it  convenient  to  be  here.  We  can  then  put  it  in  all 
together  in  a  few  minutes. 

THE  COURT:  Then  I  understand  that  you  interpose 
no  objection  at  this  time  that  Mrs.  Leider  will  be  available 
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on  reasonable  notice  in  connection  with  any  identification 
or  any  other  purpose  for  which  you  might  want  to  call 
her? 

MR.  MURRAY:  That  is  correct. 

MR.  ROGGE:  Thank  you,  your  Honor. 

THE  COURT :  Very  well,  your  request  will  be  granted 
under  the  conditions  stipulated. 

MR.  ROGGE :  Thank  you,  your  Honor. 

•  t  •  • 

77b  MR.  MURRAY: 

Do  we  understand  correctly,  your  Honor,  that  in 
view  of  the  Court’s  ruling,  the  testimony  of  the  defendants 
before  the  Congressional  Committee,  which  the  Gov- 
777  eminent  will  offer,  -will  be  admitted  in  full  except  as 
it  may  be  decided  by  the  Court  to  be  irrelevant  to 
the  issues? 

THE  COURT :  That  is  correct,  sir. 

MR.  MURRAY :  Having  that  in  mind,  if  the  Court 
please,  Mr.  Burke  has  gone  over — 

THE  COURT:  I  think  Mr.  Rogge  wants  to  say  some¬ 
thing. 

MR.  MURRAY:  Oh,  I  am  sorry. 

MR.  ROGGE:  If  your  Honor  please,  in  addition  to  the 
objections  that  I  made,  I  make  the  usual  objection  that 
this  is  hearsay  and,  furthermore,  that  statements  by  one 
defendant  out  of  the  presence  of  the  other  are  not  admis¬ 
sible  against  the  rest.  The  usual  objection  is  on  the 
ground  of  hearsay,  and  also  statements  made  out  of  the 
presence  of  the  defendants  likewise  apply,  and  I  make 
those  objections,  too. 

THE  COURT:  Very  well,  sir. 

MR.  ROGGE:  I  also  want  to  say  this:  I  have  not 
seen  what  Mr.  Murray  has  selected.  Of  course,  it  is  my 
feeling  that  the  only  statements  here  which  could  really 
be  admitted  are  the  statements  of  the  members  of  the 
House  Committee  themselves,  and  I  am  going  to  insist  that 
all  statements  or  speeches  that  House  Committee  members 
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themselves  made  during  the  course  of  this  proceeding,  that 
they  all  go  in,  that  none  of  those  be  kept  out.  I  want  all 
of  those  in.  The  only  things  that  I  have  triejd  to 

778  exclude  have  been  the  answers  of  the  witnesses 

MR.  MURRAY:  Your  Honor,  I  don’t  know  just 
how  to  indicate  what  we  concede  should  not  be  offered.  I 
can  point  to  the  pages  and  testimony  on  those  pages.  That 
means  that  what  I  don’t  mention  is  being  offered,  and  in 
that  way  the  Court  does  not  know  wdiat  is  being  offered, 
but  only  what  is  admittedly  irrelevant.  . 

I  can  very  briefly  state  the  parts  of  it  which  w’e  conpede 
should  not  be  offered.  I  suggest  I  do  that,  and  the  Cjourt 
and  Mr.  Rogge  could  make  notations  of  it,  and  then  j  Mr. 
Rogge  can,  perhaps,  suggest  other  deletions. 

THE  COURT:  Now,  I  understand  what  you  are  saving 
now  would  add  up  to  this :  that  you  are  offering  for  intro¬ 
duction  in  evidence  all  but  that  which  you  specifically 
exclude. 

MR.  MURRAY:  That  is  correct,  your  Honor. 

This  Government’s  Exhibit  6  consists  of  a  total  of 
pages — 

THE  COURT:  You  are  talking  about  what  exl} 
now,  sir? 

MR.  MURRAY:  I  called  it  Government’s  6.  It  is 
testimony’  of  the  witnesses. 

Does  your  Honor  have  a  copy? 

THE  COURT :  No,  sir. 

MR.  MURRAY :  May  I  hand  the  Court  a  copy,  anpl  I 
might  inform  the  Court  that  the  index  to  witnesses  in  |the 
front  has  been  numbered  by  me  as  to  page  number, 

779  beginning  with  their  testimony,  but  that  won’t  be 
needed  in  this  present  use. 

THE  COURT:  You  have  a  copy  of  that,  do  you,  Mr. 
Rogge? 

MR.  ROGGE:  Yes,  I  do,  Judge,  and  just  so  the  record 
is  clear — I  mean,  I  am  not  engaging  in  considerations  as  to 
what  parts  should  go  in  and  go  out.  I  have  made  all  my 
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objections,  and  I  understand  that  what  Mr.  Murray  is  now 
doing  is  indicating  to  the  Court  the  part  that  he  wants  to 
rely  upon. 

I  have  made  my  objections  to  all  of  it,  and  I  am  going 
to  stand  on  those.  I  am  just  sitting  here  listening  to  see 
what  parts  Mr.  Murray  is  going  to  indicate  he  wants  to  use. 

THE  COURT:  Very  well,  sir. 

You  understand,  of  course,  that  his  indication  is  going 
to  be,  in  a  sense,  in  reverse,  because  I  assume  the  part 
which  he  is  excluding  is  less  than  that  which  you  desire  to 
include,  is  that  right? 

MR.  MURRAY :  That  is  correct,  your  Honor. 

I  thought  I  had  made  it  clear,  but  may  I  repeat  it. 

Apparently  Mr.  Rogge  thinks  that  having  made  his  ob¬ 
jection,  he  may  rest  upon  it. 

I  am  saying  now  that  the  matter  of  relevancy  needs  yet 
to  be  ruled  upon,  and  I  am  stating  the  concessions  that 
the  Government  makes  as  to  irrelevancy  in  this  exhibit. 

THE  COURT :  I  have  so  understood,  sir. 

7S0  MR.  MURRAY:  On  page  5,  if  the  Court  please, 
in  the  lower  part  of  the  page,  we  have  a  question 
beginning: 

“MR.  RANKIN:  One  question.  Who  is  this  lawyer 
you  talked  with  out  there? 

“DR.  AUSLANDER:  Mr.  Wolf,  Benedict  Wolf. 

“MR.  RANKIN:  Where  do  you  live?  Where  is  your 
home? 

“DR.  AUSLANDER:  In  New  York  City,  120  River¬ 
side  Drive.” 

Now,  from  the  next  line  down,  what  I  have  read,  your 
Honor,  is  not  being  excluded.  I  simply  read  it  to  identify 
the  spot. 

Now,  beginning  with  the  next  question: 

“MR.  RANKIN :  How  long  have  you  lived  there?”  and 
other  personal  questions,  T  think  we  may  call  them,  on  the 
remainder  of  page  5  and  continuing  on  page  6  down  to 
and  including  about  ten  lines : 
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“MR.  MUNDT:  I  don’t  think  we  should  waste  any 
more  time  with  this  witness,  Mr.  Chairman. 

“THE  CHAIRMAN:  You  are  excused.” 

I  am  sorry. 

On  page  6,  if  the  Court  please,  exclude  all  the  Jines 
down  to  the  line  that  savs: 

“THE  CHAIRMAN:  ’  You  are  excused.”  I 

but  not  including  that. 

781  In  other  words,  we  want  the  record  to  show  that 
the  chairman  excused  the  witness  at  that  point,  and 

then  the  following  is  also  included  and  not  excluded,  that 
the  witness  submitted  a  paper  which  was  copied. 

Is  that  understood? 

THE  COURT :  Yes,  sir.  j 

MR.  MURRAY :  It  was  a  little  confusing  in  stating  it. 
On  pages  16  and  17,  if  the  Court  please,  after  the  jwit- 
ness  was  excused,  Mr.  Landis  made  a  comment  upon  what 
he  thought  the  witnesses  were  doing,  and  that  wasj  of 
course,  as  the  record  shows,  after  the  witness  had  bieen 
excused.  That  colloquy  and  comment  comes  to  an  encji  in 
the  front  upper  part  of  page  17,  three  lines  of  17.  Wq  do 
not  offer  that  part  that  begins  at  the  bottom  of  page  16  j 
“MR.  LANDIS:  You  see  what  they  did  there,”  and  so 
forth,  nor  do  we  offer  the  first  three  lines  of  page  17, 
ending : 

“I  will  call  Howard  Fast.” 

We  exclude  that. 

THE  COURT:  I  am  marking  this  copy,  sir,  is  tliat 
all  right?  1 

MR.  MURRAY:  Yes,  your  Honor,  it  is. 

On  page  19,  beginning  in  the  fourth  line: 

“MR.  RANKIN:  How  old  are  you? 

“MR.  FAST:  Thirty  two.  •  ! 

782  “MR.  RANKIN:  Were  you  in  the  service  in 
this  war? 

“MR.  FAST:  I  was  not.  But  I  would  like  to  add,  siijce 
that  is  not  a  pertinent  question,  I  was  physically  disabled. 
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I  worked  for  the  Office  of  War  Information,  and  I  worked 
for  the  Signal  Corps. 

“MR.  ADAMSON:  No  one  is  questioning  your  mo¬ 
tives,  sir,  about  why  you  were  not  in  the  service.  It  is 
clearly  a  matter  of  identification.” 

What  I  have  read  we  do  not  offer,  although,  of  course,  if 
the  defense  wants  it  in — 

THE  COURT :  Ending  with  the  word  ‘  ‘  identification  ’  ’  ? 
MR.  MURRAY:  Yes. 

THE  COURT:  And  starting  “How  old  are  you?”? 
MR.  MURRAY :  Yes,  sir. 

And  then  immediately  in  the  same  question,  Mr.  Adam¬ 
son,  you  will  notice,  says: 

“Can  you  tell  us” — 

and  then  he  gets  into  the  relevant  part  of  the  books.  That 
part  of  his  question  ought  to  be  included  and  not  excluded, 
we  believe. 

And  a  few  lines  down: 

“THE  CHAIRMAN:  If  you  will  pardon  me,  Mr. 
Adamson,  let  me  ask,  Are  you  a  graduate  of  any  college? 
“MR.  FAST:  No;  I  am  not.” 
and  so  forth. 

733  THE  COURT:  I  have  not  found  that,  sir. 

MR.  MURRAY:  “The  Chairman.  If  you  will 
pardon  me” — Towards  the  middle  of  page  19. 

“The  Chairman.” 
is  what  it  is. 

THE  COURT:  Yes. 

MR.  MURRAY :  We  exclude  that  from  our  offer  down 
to  a  few  lines  below,  ending  with  the  words : 

“George  Washington  High  School.” 

The  next  excluded  part  of  the  offer  appears  on  the  bot¬ 
tom  of  page  30.  On  page  30,  if  the  Court  please,  down 
towards  the  bottom: 

“MR.  MUNDT:  Mr.  Lustig,  you  said  you  came  to 
this  country  in  1921?” 
and  so  forth. 
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And  then  following  on  that  page  and  page  31,  questions 
about  his  background  and  his  brother. 

THE  COURT:  Are  you  striking  out  about  Mr.  Lujstig? 

MR.  MURRAY :  I  am  striking  out  the  rest  of  pa^e  30, 
beginning  with  that 

“Mr.  Lustig,  you  said  you  came  to  this  countrjy  in 
1921?”  | 

the  entire  page  31,  and  about  two-thirds  of  page  32,  'end¬ 
ing  with: — I  am  talking  about  what  we  are  cutting  oiut — 
THE  COURT:  Yes,  sir. 

7S4  MR.  MURRAY:  Down  through: 

“MR.  LUSTIG:  Yes,  sir.”  | 

That  is  an  answer  to  the  previous  question: 

“THE  CHAIRMAN:  Were  you  connected  witlji  it 
under  that  name  before  it  changed  its  name?” 

THE  COURT:  The  “Yes,  sir”  is  excluded? 

MR.  MURRAY:  The  “yes,  sir”  is  included  in  the!  ex¬ 
clusion. 

THE  COURT :  All  right,  sir.  I 

MR.  MURRAY :  Page  32,  about  the  middle,  and  then 
follows :  | 

“MR.  BONNER:  Do  you  have  some  personal  reasohs” 
— and  so  forth.  That  is  not  excluded  but  is  include^  in 
our  offer;  from  there  on  until  the  next  exclusion. 

The  next  excluded  portion  is  the  testimony  of  Mrs. 
Fleischman,  about  the  middle  of  the  page  on  page  41:  1 

“MR.  THOMAS:  Wait  a  minute.  You  haven’t  he^rd 
the  question  yet.  Are  you  a  member  of  the  Communist 
Party?”  1 

and  so  forth.  We  exclude  from  our  offer  the  part  of  the 
page  beginning  with  the  sentence  I  read.  In  other  woijds, 
what  I  read  is  excluded,  down  to  the  end  of  41,  and  onj  to 
42,  several  lines  down,  to  and  including  in  the  excluded 
portion  this  line: 

“MRS.  FLEISCHMAN:  I  repeat  that  is  not  perti¬ 
nent.”  It  is  about  the  7th  or  8th  line  from  the  top  of 
page  42: 
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“MRS.  FLEISCHMAN:  I  repeat  that  is  not  perti¬ 
nent.” 

7S5  On  the  next  page,  43,  we  exclude,  towards  the 
bottom  of  the  page,  the  portion  beginning: 

‘ 4  MR.  ADAMSON :  I  want  to  ask  one  further  question. 
Under  what  name  were  you  naturalized  as  a  citizen? 
From  there  down,  and  including  what  I  read  is  excluded. 
THE  COURT :  This  is  Mr.  Adamson? 

MR.  MURRAY :  Yes. 

“MR.  ADAMSON:  I  want  to  ask  one  further  question. 
Under  what  name  were  you  naturalized” — 

We  exclude  that  and  all  subsequent  questions  and  answers 
on  that  page  43.  We  exclude  on  the  following  page  sev¬ 
eral  lines,  beginning  at  the  top  and  ending  about  the  10th 
line  down,  with  the  sentence: 

“MRS.  FLEISCHMAN:  Ernestina  is  the  name.” 

The  next  question  and  answer  we  include  in  our  offer, 
being  these: 

“MR.  ADAMSON:  How  long  have  you  known  Dr. 
Barsky  ? 

“MRS.  FLEISCHMAN:  I  knew  him  in  New  York 
since,  I  think  it  was  1939.” 

That  is  included,  and  immediately  following  we  exclude 
again : 

“MR.  ADAMSON:  Did  you  know  Dr.  Barsky  when  he 
was  in  Spain?” 

and  so  forth.  We  exclude  that. 

THE  COURT:  I  have  not  found  that  yet,  sir. 

MR.  MURRAY :  That  is  just  two  lines  down 
786  from  where  I  was  reading. 

THE  COURT :  I  see. 

MR.  MURRAY:  “MR.  ADAMSON:  Did  you  know 
Dr.  Barsky  when  he  was  in  Spain?” 

We  exclude  that  and  subsequent  questions  and  answers 
down  to  and  ending  with  this  sentence,  about  12  lines 
down : 

“MRS.  FLEISCHMAN:  No,  I  was  here.  It  was  sent 
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from  Spain,  and  in  that  capacity  I  was  asked  to  belong  to 
the  committee,  to  the  board.” 

THE  COURT :  That  is  excluded? 

MR.  MURRAY:  That  is  excluded. 

And  immediately  following  is  included: 

“MR.  ADAMSON:  Who  asked  you  to  belong  to  the 
board?” 
and  so  forth. 

On  the  next  page,  45,  we  are  not  including  the  questions 
beginning  at  the  fifth  line : 

4  4  MR.  ADAMSON :  Will  you  name  your  publications  ?  ’ ? 
and  ending  about  10  or  12  lines  down  with  Mr.  Gleasoirs 
sentence  which  concludes  with  the  words: 

4 4 by  veterans  of  the  Yanks.”  ! 

What  I  have  indicated  is  excluded  on  page  45. 

Next,  on  page  58,  we  exclude  from  our  offer  the  p^rt 
of  page  58  beginning  at  about  the  middle  with  the  sen¬ 
tence  : 

4  4  MR.  ADAMSON :  What  part  of  Cuba  ? 9 '  j 

7S7  Did  you  get  that? 

THE  COURT:  Yes,  sir.  [ 

MR.  MURRAY:  That,  and  the  rest  of  the  page  5S. 
That  and  the  rest  of  the  line  down  to  and  including  in 
this  excluded  part: 

“MR.  THOMAS:  Wait  a  minute.  I  want  to  find  opt 
exactly  when  he  left  Spain.” 

And  then  one  sentence  of  the  following  question  we  ex¬ 
clude  from  the  offer.  The  following  question  is: 

“MR.  ADAMSON :  I  am  coming  back  to  that.  Are  you 
a  member  of  this  executive  board  of  the  Joint  Anti-Fascist 
Refugee  Committee?” 

The  first  sentence  of  that  question: 

“I  am  coming  back  to  that.” 
we  exclude  from  the  offer. 

The  next  exclusion  is  lower  on  the  page,  the  same  page 
59,  and  it  begins  with  this: 
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“MR.  ADAMSON:  Well,  you  say  you  came  to  the 
United  States  first  in  1913.  When  did  you  enter  the 
United  States  for  the  purpose  of  citizenship? 

“MR.  MAGANA:  I  don’t  understand  very  well.  Ask 
it  again.  I  don’t  understand  well.” 

and  so  forth,  to  the  end  of  page  59  is  excluded  in  the  offer. 
Also  excluded  are  a  few  lines  on  page  60,  still  the  testi¬ 
mony  of  Mr.  Magana,  the  first  three  lines,  ending 
7SS  with  and  including  this  sentence: 

“MR.  MAGANA:  I  worked  as  a  waiter.” 

The  next  portion  excluded  from  the  offer  is  on  page  64 
and  begins  in  the  lower  half: 

“MR.  ADAMSON:  And  were  you  affiliated  with” — 
and  so  forth,  down  about  six  or  eight  or  ten  lines: 

“DR.  MILLER:  I  do  not.” 

THE  COURT :  I  have  not  found  that  yet. 

MR.  MURRAY:  “MR.  ADAMSON:  And  were  you 
affiliated — and  so  forth.  It  is  just  below  the  middle. 

That  is  excluded,  and  so  are  the  several  lines  following 
down  to  and  including  in  the  exclusion: 

“DR.  MILLER:  I  do  not.” 

Which  is  an  answer  to  the  previous  question  of  Mr.  Adam¬ 
son: 

“But  you  can’t  remember  which  one  you  were  affiliated 
with?” 

The  next  portion  excluded  from  the  offer  is  on  page  71, 
the  very  last  question: 

“Were  you  affiliated  with  any  of  the  prior  organiza¬ 
tions  from  which  this  organization  grew?” 
is  excluded.  And  excluded  also  are  several  lines  at  the 
top  of  page  72,  down  to  about  six  lines  from  the  top,  and 
including  in  this  exclusion : 

“MR.  SHUMLIN:  I  don’t  believe  so.” 

7S9  The  next  exclusion,  if  the  Court  please,  is  on  page 
85,  about  five  or  six  lines  down  from  the  top,  and 
the  exclusion  begins  with  this  sentence: 


379 


“MR.  ADAMSON:  And  were  yon  affiliated  with  2|ny 
of  the  Spanish  organizations” — 

and  so  forth.  We  exclude  the  entire  page  85,  beginning 
with  that  sentence,  and  the  top  part  of  page  S6,  concluding 
with  the  sentence : 

“THE  CHAIRMAN:  That  is  all  we  wanted.  You  just 
decline  to  answer.” 

And  finally,  if  the  Court  please,  we  exclude  from  the 
offer  page  96,  beginning  towards  the  bottom  with  this,  tjhe 
last  quarter  of  the  page: 

“MR.  ADAMSON:  I  will  call  Miss  Helen  R.  Bryai}.” 
We  exclude  from  there  through  the  end  of  the  exhibit  ^n 
page  105. 

That  is  all,  if  the  Court  please. 

THE  COURT:  Have  you  anything  to  say,  Mr.  Rogge? 

MR.  ROGGE:  Yes,  if  your  Honor,  please. 

I  can  not  help  but  feel,  if  your  Honor  please,  that  if 
any  of  it  goes  in,  it  should  all  go  in  and  that  we  can  i^ot 
excise  it  in  the  wTay  that  counsel  has  attempted  to  do. 

He  indicated  the  other  day  that  he  was  going  to  suggest 


certain  deletions  for  the  defendants’  benefit. 

May  I  take  up  these  deletions  briefly  with  yojir 
Honor? 

790  MR.  MURRAY:  Your  Honor,  I  may  possibjly 
shorten  this  if  Mr.  Rogge  is  sincere  in  his  state¬ 
ment — I  don’t  mean  questioning  his  sincerity,  but  I  mean 
if  he  is  serious  about  it. 

We  will  read  every  word  of  this  testimony,  except  that 
of  Miss  Bryan,  which  we  don’t  think  is  relevant,  if  lie 
wants  it  that  way. 

MR.  ROGGE:  I  am  going  to  take  the  position  that  |if 
it  goes  in — I  mean,  I  am  saving  my  objections,  but  on  tl^e 
ground  of  relevancy,  I  am  saying  you  can’t  excise  }t, 
Judge.  You  won’t  get  the  proper  idea.  If  it  goes  in,  it 
should  all  go  in. 

MR.  MURRAY:  We,  then,  offer  to  read  it  all  except 
that  testimony  of  Miss  Bryan,  who  is  not  on  trial. 


380 


MR.  ROGGE:  And  that  includes  the  part  about  Helen 
R.  Bryan,  if  your  Honor  please. 

THE  COURT:  Helen  R.  Bryan  is  not  a  party  in  this 
case  and  not  a  defendant,  sir. 

MR.  ROGGE :  I  still  say,  if  your  Honor  please,  on  the 
basis  of  what  we  have  received  so  far,  that  this  is  all  one 
document,  and  I  object  to  it  unless — I  mean,  my  objection 
is  on  the  basis  of  relevancy  and  is  that  either  it  all  goes 
in  or  none  of  it  goes  in,  with  the  only  exceptions  that  I 
think  counsel  genuinely  made  for  the  defendants7  benefit, 
which  are  one  or  two  where  Communism  was  discussed, 
and  I  can  indicate  those  to  your  Honor. 

791  THE  COURT:  1  have  followed  through,  sir,  as 
you  have  indicated.  I  know  there  were  some  spots 
in  here  with  reference  to  Communism. 

MR.  ROGGE:  I  still  say,  Judge,  that  the  document 
either  goes  in  as  a  whole  or  stays  out  as  a  ■whole. 

I  still  save  all  the  other  exceptions  I  have  with  reference 
to  it. 

MR.  MURRAY :  If  Mr.  Rogge  has  no  specific  objec¬ 
tions  to  make  to  the  document  as  to  relevancy,  we  will 
read  it  from  cover  to  cover. 

THE  COURT :  That  is,  nowT,  including — 

MR.  MURRAY:  That  includes  Miss  Bryan’s  tsetimony 
and  the  exhibit  attached  to  it. 

THE  COURT:  I  understand  that  that  is  your  desire, 
sir;  if  any  part  of  this  is  to  be  utilized,  that  it  be  done  so 
in  toto? 

MR.  ROGGE:  Right,  Judge. 

THE  COURT:  And  you  are  not  suggesting  the  exclu¬ 
sion  of  any  testimony  in  here  which  has  been  previously 
excluded! 

MR.  ROGGE:  That  is  correct. 

We  take  the  position  that  it  is  all  irrelevant. 

THE  COURT:  I  understand. 

MR.  ROGGE:  But  if  your  Honor  overules  that,  the 
document  either  goes  in  as  a  whole  or  not  piecemeal, 
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and  that  includes  the  whole  document  from  cover  to 
cover. 

792  THE  COURT:  That  is  not  what  the  Court  un¬ 
derstood  you  to  say,  sir. 

The  Court  understood  you  to  say  that  you  were  stand¬ 
ing  on  your  original  objections. 

MR.  ROGGE:  That  is  right,  Judge. 

THE  COURT :  But  that  if  the  document  as  a  wliolte  is 
put  in,  I  did  not  understand  you  to  say  that  you  vtere 
objecting  on  the  basis  of  relevancy. 

MR.  ROGGE:  Well,  I  may  want  to  consult  with  coun¬ 
sel  on  that.  | 

THE  COURT:  I  am  not  suggesting  what  you  should 
do.  I  am  just  trying  to  understand  what  you  said. 

The  Court  did  understand,  as  last  indicated,  your  state¬ 
ment.  | 

MR.  ROGGE:  Well,  for  instance,  I  made  an  objection 
that  the  statements  attributed  to  one  defendant  could  pot 
be  taken  as  evidence  against  any  other. 

THE  COURT :  That  is  correct,  sir. 

MR.  ROGGE :  I  don ’t  want  to  be  understood  as  giving 
that  up. 

THE  COURT:  I  did  not  so  understand. 

MR.  ROGGE:  I  wanted  to  limit  my  statement  to  jhe 
effect — if  I  may  do  so,  and  if  I  may  not,  I  want  to  consjult 
with  counsel  for  a  moment — that  if  the  Court  is  inclined 
to  let  any  part  of  the  document  in,  then  our  position 

793  is  that  the  whole  document  should  go  in,  if  that  is 
the  Court’s  ruling.  In  other  words,  we  object  to  it  goiing 
in  piecemeal.  We  don’t  think  it  gives  the  proper  picture. 

I  mean,  now,  if  your  Honor  rules  that  the  legal  effect  of 
that  is  that  I  give  up  my  objection  as  to  relevancy,  I  worjld 
want  to  discuss  that  a  moment  with  counsel,  but  the  thijig 
that  I  am  seeking  to  accomplish  is  that  if  the  document 
goes  in,  we  don’t  leave  out  six  lines  on  one  page  and  twelve 
lines  on  another.  Then  X  think  it  should  be,  in  order  ^o 
get  the  correct  picture,  read  in  to  from  cover  to  cover. 
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THE  COURT:  Do  I  understand  that  if  it  be  admitted 
in  toto  that  you  still  contend  that  there  is  lack  of  rele¬ 
vancy? 

•» 

I  am  not  talking  about  the  previous  objections  which 
you  interposed.  I  am  directing  my  query  to  you  solely 
on  the  ground  of  relevancy. 

MR.  ROGGE:  Excuse  me  a  moment,  your  Honor. 

THE  COURT:  Yes,  sir. 

(Mr.  Rogge  conferred  with  his  associates.) 

MR.  ROGGE:  Judge,  I  again  find  myself  in  this  posi¬ 
tion.  I  don’t  want  to  do  anything  which  jeopardizes  the 
claim  I  have  made  and  which  I  think  is  legally  sound,  that 
the  statements  attributed  to  one  person  are  not  admissible 
as  against  any  of  the  others. 

THE  COITRT :  I  understand  that,  sir. 

I  am  asking  you,  over  and  above  that,  sir,  as  to 
794  relevancy. 

MR.  ROGGE:  I  think  that  is  also  probably  a  matter 
of  relevancy.  ^  * ) 

THE  COURT:  Then  you  do  object  to  the  relevancy? 

MR.  ROGGE:  Well— 

THE  COURT:  I  am  just  trying  to  understand  you,  sir. 

MR.  ROGGE:  Well,  I  find  myself  in  this  position. 
Judge:  T  am  trying  to  protect  the  rights  of  these  de¬ 
fendants — 

THE  COURT:  And  I  certainly  do  not  want  to  inter¬ 
fere  with  that,  sir.  I  am  merely  trying  to  understand,  and 
I  think  I  should  understand,  what  your  objection  is. 

I  have  understood  the  objections  all,  save  as  to  the 
proposition  of  relevancy.  I  first  understood  you  to  say 
that  if  it  went  in  in  toto  that  there  would  be  no  objection 
on  the  basis  of  relevancy. 

MR.  ROGGE:  Well,  the  way  I  prefer  to  answer  your 
Honor’s  question  is  this,  and  it  is  the  way  I  have  answered 
it  before  and  it  did  not  satisfy  your  Honor,  or,  at  least, 
your  Honor  pressed  me  with  a  further  question;  namely — 

THE  COURT :  You  had  better  say  I  didn’t  understand, 
sir,  instead  of  “satisfy”. 
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MB.  ROGGE:  Well,  whichever  way  it  was. 

If  I  say  in  the  record  here  I  wraive  my  point  to 
relevancy,  I  don’t  know  at  the  moment  just  what  a  review¬ 
ing  court  is  going  to  say  how  much  I  have  waived, 

795  but  I  do  make  the  point  very  earnestly  that  if  any 
point  of  the  document  goes  in,  I  think  it  should  be 

read  from  cover  to  cover.  But  I  don’t  want,  as  my  asso¬ 
ciate  counsel  is  concerned,  that  if  I  say  I  waive  relevancy, 
then  he  is  then  afraid  that  I  put  myself  in  a  position  where 
I  can  no  longer  insist  that  the  statements  made  by  onp  or 
attributed  to  one  are  not  admissible  as  against  any  of;  the 
others,  and  I  don’t  want  to  put  myself  in  that  position.) 

THE  COURT:  I  have  indicated  to  you,  I  believ^  as 
clearly  as  it  is  possible  for  me  to  do,  that  that  was  not 
the  question  put  to  you;  that  I  understood  definitely  that 
you  were  stating  that  an  admission  by  one  was  not  to  be 
applicable  and  to  be  evidence  against  another. 

MR.  ROGGE:  And  I  don’t  want  to  waive  that. 

THE  COURT :  And  I  am  not  asking  you  to  waive  jhat 
or  anything  else,  sir.  I  am  merely  trying  to  understand 
whether  you  are  objecting  on  the  ground  of  relevanct  in 
the  light  of  the  objection  which  you  previously  stated. 

MR.  ROGGE:  Excuse  me  a  moment,  vour  Honor. 

THE  COURT :  Yes,  sir. 

(Mr.  Rogge  conferred  with  his  associates.) 

MR.  MURRAY:  May  I  take  advantage  of  this  oppor¬ 
tunity  to  ask  the  reporter  if  he  will  insert  into  the  record 
the  portions  we  excluded? 

THE  COURT:  Mr.  Rogge,  did  you  understand 

796  what  was  asked,  namely,  that  that  which  lias  b|3en 
excluded  at  the  instance  of  the  counsel  for  the  Gov¬ 
ernment  be  reflected  in  the  record?  I  thought  that  VTas 
being  done. 

MR.  ROGGE:  Judge,  I  can  only  go  on  the  basis  of 
past  experience,  and  I  know  that  I  have  frequently  made 
the  objection,  and  I  have  also  heard  it  made  that  if  g[ny 
part  of  the  document  goes  in,  the  whole  document  should 
go  in. 
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Now,  I  am  simply  basing  it  on  my  past  experience  the 
same  way,  that  if  part  of  it  goes  in,  I  object  to  the  rest  of 
it  not  going  in ;  that,  if  part  of  this  document  goes  in,  then 
I  think  the  whole  of  it  should  go  in,  and  I  would  like,  con¬ 
sistent  with  that  statement,  to  save  as  many  of  my  objec¬ 
tions  as  I  have  made  that  are  possible. 

THE  COURT:  Certainly. 

Now,  let  me  say  this  to  you,  sir,  to  the  both  of  you 
gentlemen:  The  Court  understands  that  it  is  proper  and  a 
procedure  recognized  for  counsel  to  designate  certain  por¬ 
tions  of  a  hearing  which  he  believes  to  be  material  to  the 
issues  under  inquiry.  He  once  having  done  that,  then  it 
is  a  right  and  privilege  of  counsel  on  the  opposite  side 
to  indicate  where  in  that  part  designated  does  not  reflect 
the  true  utterance  and  complete  utterance  of  a  witness. 

That  being  so,  then  he  lias  the  opportunity  to  tender  evi¬ 
dence  which  would  complete  the  complete  utterance  or 
statement  for  the  purpose  of  clarifying  the  answer 
797  which  may  have  been  made  to  the  question  put. 

Now,  then,  sir,  in  the  light  of  that  statement  and 
with  the  limitations  asked  for  by  the  Government,  I  ask 
you,  sir,  and  your  associates,  do  you  have  anything  which 
you  would  like  to  add  ( to  that  which  has  been  put — by 
“put’’  I  mean  include  in  the  offer  of  the  Government — 
which  would  clarify  or  interpret  that  proposal? 

MR.  ROGGE:  Excuse  me  a  minute,  if  your  Honor 
please. 

THE  COURT :  Yes,  sir. 

(Mr.  Rogge  conferred  with  his  associates.) 

MR.  ROGGE:  If  your  Honor  please,  I  leave  it  where 
I  left  it  before,  that  I  think,  excluding  the  bits  that  Coun¬ 
sel  has  excluded,  does  not  give  a  true  or  proper  picture 
of  the  answers  before  and  after  the  exclusions,  and  I  leave 
my  objection  on  that  basis,  Judge. 

THE  COURT:  Well,  the  Court  is  going  to  ask  you  to 
indicate  to  the  Court  wherein  these  matters  which  are 
excluded  would  clarify  or  permit  an  interpretation  of  the 
answers  given  by  witnesses  for  the  questions  put. 
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MR.  ROGGE:  Yes,  if  the  Court  please,  I  will  be  vjery 
happy  to  do  that,  and  I  will  start  right  in  on  page  5  and  6. 
THE  COURT:  Yes. 

MR.  MURRAY:  Your  Honor,  in  view  of  the  turn  the 
discussion  has  taken  and  the  equivocal  statement  of 

798  the  position  by  defense  counsel,  I  think  it  the  dtity 
of  the  Government  here  to  go  back  to  its  original 

offer  excluding  the  portions  w'hich  I  have  indicated  4nd 
excluding  the  entire  testimony  of  the  witness  Bryan. 

I  shall  have,  therefore,  to  forego  the  blanket  offei|‘  1 
made  and  which  was,  in  my  judgment,  not  accepted  as 
made,  and  to  renew  the  offer  now  in  the  way  originally 
made,  exlcuding  certain  portions. 

Some  of  those  portions  excluded  would  absolutely  be 
inflammatory  to  these  defendants  before  this  jury,  a|nd 
Mr.  Rogge  should  know  that. 

I  think  the  Court  and  maybe  the  Government  also  halve 
a  duty  in  that  regard. 

THE  COURT:  I  am  going  to  try  to  exercise  tl^at 
duty,  and  I  am  attempting  to  do  it  in  the  questions  which 
I  now  put  to  Mr.  Rogge,  sir. 

MR.  MURRAY:  Yes,  sir.  I  hope  you  didn’t  think 
was  suggesting  that  you  were  not. 

THE  COURT :  No,  sir,  I  did  not. 

MR.  MURRAY :  What  I  really  want  to  say  was  thalj  1 
think  I  have  some  duty  in  the  matter. 

THE  COURT :  Very  well,  sir. 

MR.  ROGGE:  I  think,  for  instance,  that  the  methods 
employed  by  the  House  Committee  with  reference  to  tliis 
particular  group  were  abusive  and  oppressive,  and 

799  I  think  the  first  inflammatory  matter  is  not  with 
reference  to  these  defendants,  but  is  with  reference 

to  the  House  Committee,  and  I  don’t  think  we  can  get  t|ie 
position,  for  instance,  of  Dr.  Auslander  without  reading 
the  interrogation  of  Rankin,  Congressman  Rankin,  on  t^ie 
bottom  of  page  5,  asking  him  how  long  he  has  been  in  thjis 
country,  whether  he  is  a  citizen,  and  he  finds  out  that  he 
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was,  and  at  the  top  of  the  next  page  threatens  him  with 
the  loss  of  citizenship. 

Now,  I  do  not  think  that  any  person  can  get  the  picture 
of  Dr.  Auslander  before  this  group  without  those  particu¬ 
lar  questions  and  answers,  and  that  is  the  reason  counsel 
wanted  it  excluded ;  not  for  the  benefit  of  these  defendants. 

THE  COURT :  All  right,  sir.  I  am  asking  you  wherein 
is  that  inflammatory  of  any  question  which  is  being  asked 
to  be  admitted  in  evidence? 

MR.  ROGGE :  I  say  to  your  Honor  that  that  particular 
tactic,  which  I  regard  as  oppressive  and  abusive  is  material 
on  all  the  questions  of  Dr.  Auslander  before  this  com¬ 
mittee. 

THE  COURT:  That  was  not  the  question,  Mr.  Rogge. 

My  question  was,  in  what  particular  does  the  matter 
excluded  help  to  explain  the  matter  to  which  request  has 
been  made  be  included? 

MR.  ROGGE:  I  can’t  answer  that  any  better  than  I 
did,  Judge,  namely — 

THE  COURT:  Very  well,  sir,  I  will  deny  it  as  to 
that. 

800  And  the  next  page  is  16  and  17. 

MR.  ROGGE:  If  your  Honor  please,  my  associ¬ 
ate  counsel — and  maybe  I  am  at  this  point  not  completely 
objecting — feel  that  what  I  should  do  is  let  the  matter  rest 
on  the  basis  of  the  objections  that  I  have  previously  made, 
and  we  will  discuss  the  matter  further  among  ourselves 
and  maybe  as  the  thing  is  read  to  the  jury,  ask  that  addi¬ 
tional  items  be  read  to  them. 

THE  COURT:  I  am  going  to  say  this  to  you,  sir,  and 
I  think  I  should:  If  I  am  correct  in  the  statement  I  made 
to  you  as  to  the  procedure  which  may  be  followed,  I  think 
it  is  incumbent  upon  you,  if  you  have  any  additional  infor¬ 
mation  in  this  document  which  would  tend  to  explain  or 
aid  in  the  construction,  as  to  the  completion  of  any  utter¬ 
ance  or  statement,  that  you  advise  the  Court,  sir. 

MR.  ROGGE:  And  is  it  your  Honor’s  position  that  I 
have  to  advise  the  Court  at  this  moment? 
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THE  COURT:  I  am  not  going  to  say  at  this  monient, 
sir.  I  will  give  you  a  reasonable  opportunity,  but  I  iwill 
say  this  to  you,  sir,  that  it  should  be  done  timely  so  |hat 
when  the  matter  goes  before  the  jury  it  wdll  not  go  before 
it  in  a  fragmentary  fashion,  because  it  may  be  detrimental 
to  you  and  may  be  detrimental  to  the  Government. 

But  I  will  not  at  this  time  close  the  door  to  you.  I 

801  am  trying  to  suggest  to  you  that  if  you  find  Any¬ 
thing  specifically  in  the  matter  excluded  which  in 

your  judgment  is  explanatory  of  or  will  aid  in  completing 
that  utterance  or  statement,  that  you  advise  the  Court 
do  it  timely,  sir. 

Otherwise,  I  will  say  to  you,  sir,  the  Court  will  exc 
from  this  exhibit  the  matter  indicated. 

Have  you  anything  to  say  further,  Mr.  Murray? 

MR.  MURRAY:  I  have  no  comment  to  make  at  this 
time,  if  the  Court  please. 

I  have  made  my  offer,  if  the  Court  please. 

THE  COURT:  Very  well,  sir,  and  I  have  ruled  on  jtlie 
subject  to  the  statement  which  I  made  to  Mr.  Rogge. 

MR.  MURRAY:  Yes,  sir. 

THE  COURT:  Is  there  anything  further  which  >rou 
have  at  this  time? 

MR.  MURRAY-:  I  think  I  can  use  one  witness,  if  the 
Court  please,  without  the  jury. 

THE  COURT :  Very  well,  sir. 

MR.  MURRAY :  Mr.  Marshal,  ask  Mr.  McDavitt  to 
come  in. 

I  am  going  to  try  to  show  that  the  material  that  made 
up  this  Committee  report  was  in  material  form  although 
not  actually  printed;  Committee  report,  Government’s 
Exhibit  33. 

802  Thereupon 

GEORGE  V.  McDAVITT 

I 

was  recalled  as  a  witness  for  and  on  behalf  of  the  United 
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States  and,  having  been  previously  duly  sworn,  was  exam¬ 
ined  and  testified  further  as  follows : 

Direct  Examination 
By  Mr.  Murray: 

Q.  Mr.  McDavitt,  you  are  familiar  with  the  Committee 
report,  of  course,  which  was  finally  printed  under  date  of 
June  7,  1946?  A.  Yes,  sir. 

Q.  What  did  you  have  to  do  with  the  preparation  of 
that  report?  A.  The  portion  of  the  report  which  refers 
to  the  activities  of  the  Joint  Anti-Fascist  Refugee  Com¬ 
mittee  I  prepared  myself. 

Q.  In  toto?  A.  Yes,  sir. 

Q.  When  did  you  have  it  finished,  that  is,  the  material? 
A.  I  handed  the  material  for  final  examination;  it  was 
around  the  first  of  December. 

Q.  What  year?  A.  1945. 

Q.  Was  that  prepared  for  printing  after  you 
803  turned  it  in?  A.  Y"es,  it  was. 

Q.  Are  you  able  to  say  when  it  was  was  finally 
submitted  for  its  first  printing?  A.  The  letter  of  trans¬ 
mittal  accompanying  that  first  printing  was  January  5, 
1947. 

Q.  Y'ou  have  stated  that  you  prepared  the  material? 
A.  Yes,  sir. 

Q.  Did  you  prepare  the  material  up  to  January  5 
yourself?  A.  The  material  that  I  prepared  was  all  pre¬ 
pared  for  printing  prior  to  December  21,  1945. 

THE  COURT:  Do  you  mean  by  that,  physically  the 
documents  were  turned  over  to  the  printer  as  of  that  time? 

THE  WITNESS:  No,  the  documents  were  turned  over 
physically  to  the  printer,  I  believe,  during  a  period  that 
I  was  away.  I  left  somewhere  around  December  21,  and 
traveled  to  Miami,  and  when  I  returned,  the  letter  of  trans¬ 
mittal  had  already  been  issued. 

Bv  Mr.  Murrav: 

*  mJ 

Q.  In  other  words,  when  you  returned  it  was  after 
January  5?  A.  That  is  right. 
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Q.  And  then  those  dates  of  December  21,  and  Janfiary 
5,  the  matter  had  gone  over  to  the  printing  office? 
A.  And  had  returned. 

804  Q.  And  had  been  returned  in  galley  form? 
A.  That  is  right. 

Q.  My  attention  has  been  called  to  an  answer  you 
made  giving  the  year.  You  say  you  came  back  in  January 
of  what  year?  A.  ’46.  i 

MR.  MURRAY :  That  is  all. 

I 

Cross-Examination 
By  Mr.  Rogge: 

Q.  You  say  this  document  was  all  completed  as  of  What 
date?  A.  I  presented  my  reports  on  a  day  prior  to  De¬ 
cember  21,  1945. 

Q.  And  that  comprises  what  material  in  h|ere? 
A.  Starting  on  the  bottom  of  page  19 — 

Q.  And  going  through  to  where? 

THE  COURT:  I  didn’t  hear  you,  sir. 

THE  WITNESS :  The  bottom  of  page  18. 

By  Mr.  Rogge: 

Q.  And  running  through  to  where?  A.  To  the  end- 
Q.  All  of  that  had  been  prepared?  A.  Was  presented 
and  prepared  approximately  December  1,  1945. 

MR.  ROGGE:  Now  may  I  have  Government ’s 

805  Exhibit  25,  please?  j 

(Government’s  Exhibit  25  was  handed  to  Mr. 

Rogge.) 

By  Mr.  Rogge: 

Q.  That  was,  then,  after  the  date  that  Governmeht’s 
Exhibit  25  bears;  is  that  right?  That  bears, the  datd  of 
December  4,  doesn’t  it?  A.  That  is  right. 

MR.  ROGGE:  May  I  also  have  Government’s  {Ex¬ 
hibit  24. 

(Government’s  Exhibit  24  was  handed  to  Mr.  Rogge.|) 
By  Mr.  Rogge: 

Q.  Now,  when  you  make  the  statement  in  here : 

“We  have  been  compelled  to  serve  the  Joint  Anti- 
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Fascist  Refugee  Committee  with  a  subpoena  duces  tecum” 
which  document  are  you  referring  to,  Government’s  Ex¬ 
hibit  25  or  Government’s  Exhibit  24?  A.  I  am  referring 
to  Government’s  Exhibit  25. 

Q.  That  is  not  directed  to  the  committee,  though,  is  it? 
A.  It  is  directed  to  Helen  R.  Bryan,  Executive  Secretary 
of  Dr.  Barsky,  Chairman  of  the  Joint  Anti-Fascist  Refugee 
Committee. 

Q.  Yes,  but  it  is  directed  to  individuals  rather  than — 
A.  That  is  right. 

MR.  ROGGE:  That  is  all. 

SOG  Redirect  Examination 

By  Mr.  Murray: 

Q.  Along  that  line,  Mr.  McDavitt,  I  call  your  attention 
to  the  wording: 

“AVe  have  been  compelled  to  serve  the  JAFRC  with  a 
subpoena  duces  tecum  as  they  have  refused  voluntarily  to 
submit  their  records  for  our  inspection  and  investigation. 

Now,  is  it  not  a  fact  that  after  Helen  Bryan  was  served 
with  a  subpoena,  she  came  in  and  refused  to  obey  that 
subpoena?  A.  Yes,  sir. 

MR.  ROGGE:  Just  a  minute,  I  object.  I  ask  that  the 
answer  be  stricken.  That  is  a  leading  question,  and  it  has 
conclusions  in  it.  This  is  direct  examination,  if  your 
Honor  please. 

THE  COURT:  The  question  has  been  answered,  sir, 
and  I  will  not  exclude  it. 

MR.  MURRAY :  That  is  all  I  have. 

MR.  ROGGE:  If  the  Court  please,  may  I  have  the 
question  read  just  to  show  your  Honor  how  much  was 
put  in  the  question,  and  I  arose,  and  the  witness,  he  could 
have  seen  that  I  arose. 

THE  COURT:  I  can’t  tell  you  what  he  could  have 
seen,  but  your  objection  was  after  the  answer,  your  objec¬ 
tion  to  the  form  of  the  question,  sir. 

SOT  MR.  ROGGE:  Well,  then,  may— Well,  I  hate 
to  have  witnesses  told  “Don’t  answer  when  a  coun¬ 
sel  gets  up.” 
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•THE  COURT :  I  will  tell  him,  sir. 

MR.  ROGGE:  Well,  the  damage  is  done,  Judge. 

THE  COURT:  No,  I  assume  that  you  were  asking  that 
that  not  occur  again,  because  you  were  not  timely  that 
time. 

But  if  you  see  counsel  rise,  Mr.  Witness,  you  will  with¬ 
hold  your  answer. 

THE  WITNESS:  I  didn’t  realize  the  importance  of 
his  rise,  sir. 

THE  COURT:  Very  well,  sir. 

MR.  ROGGE:  I  would  like  the  record  to  show,  which 

.  | 

I  think  is  a  fact,  that  while  Mr.  Murray  was  asking  the 
question,  I  arose. 

THE  COURT:  I  can’t  say  that,  sir,  is  the  fact. 

MR.  MURRAY:  I  have  no  further  questions,  if  the 
Court  please. 

THE  COURT:  I  would  like  to  ask  you  one,  sir,  to 
see  if  I  understand  you. 

By  The  Court: 

Q.  This  matter  wThich  is  embraced  in  this  Exhibit  33, 
is  it,  sir? 

MR.  MURRAY:  That  is  correct,  sir. 

By  the  Court:  I 

Q.  You  say  that  the  material  in  there  had  been 
808  assembled  and  ready  for  the  printer  as  of  what  d^te, 
sir?  A.  I  produced  it  to  Chief  Counsel  on  or 
about  December  21,  and  I  left  that  day  or  the  day  af|er 
to  go  on  a  trip,  and  I  returned  the  first  part  of  January. 
There  was  a  letter  of  transmittal  dated  January  5  with 
the  report  which  went  to  the  printer  and  to  the  Committee. 

Q.  I  was  interested  in  the  date  you  said,  December  £l, 
or  around  about.  I 

THE  COURT:  Anything  further,  gentlemen? 

MR.  MURRAY :  No,  vour  Honor. 

THE  COURT :  You  may  step  down. 

(The  witness  left  the  stand.) 

MR.  MURRAY :  That  concludes  the  additional  evi¬ 
dence  we  had  on  the  subject  of  pertinency,  if  the  Court 
please. 
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THE  COURT :  And  where  do  we  go  from  here,  gentle¬ 
men? 

MR.  MURRAY:  The  Government’s  next  step,  your 
Honor,  will  be  the  reading  of  the  testimony  of  the  de¬ 
fendants  in  the  presence  of  the  jury. 

#  #  *  • 


Sll  AFTER  RECESS 

(The  proceedings  were  resumed  at  1:30  o’clock 
p.  m.,  at  the  expiration  of  the  recess.) 

MR.  MURRAY :  If  your  Honor  please,  there  is  an  addi¬ 
tional  part  of  the  offer  of  Government’s  Exhibit  6  which 
we  desire  to  exclude,  if  the  Court  please,  and  which'  1 
omitted  to  mention  this  morning.  It  is  on  page  27.  It 
begins  with  the  fourth  line: 

“MR.  ADAMSON:  I  will  call  Mrs.  Ernestina  G. 
Fleischman.  ’  ’ 

THE  COURT:  On  what  line,  sir? 

MR.  MURRAY :  It  is  on  about  the  third  line  of  page  27 
from  the  top. 

THE  COURT:  I  see. 

MR.  MURRAY:  “MR.  ADAMSON:  I  will  call  Mrs. 
Ernestina  G.  Fleischman.” 

and  then  a  statement  by  Mr.  Rankin  as  to  what  these 
people  were  doing,  made  out  of  the  presence  of  the  witness. 
We  do  not  propose  to  offer  from  there  down  to  the  end  of 
that  testimony;  from  there  to  and  including  the  sentence: 

“MR.  ADAMSON:  I  will  call  James  Lustig.” 
will  be  excluded  from  our  offer. 

THE  COURT :  Is  there  anything  further  that  you  have 
now  ? 

MR.  MURRAY :  No,  your  Honor,  that  is  the  only 
812  additional  exclusion. 

THE  COURT:  Mr.  Rogge 

MR.  ROGGE:  In  addition  to  what  I  pointed  out  this 
morning,  your  Honor,  if  you  will  turn  to  page  44,  this 
question  and  this  answer  is  in  and  then  the  next  one  is 
excluded : 
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“How  long  have  yon  known  Dr.  Barsky?” 

The  answer : 

“I  knew  him  in  New  York  since,  I  think  it  was  1939.” 

Then  the  next  question: 

“Did  you  know  Dr.  Barsky  when  he  was  in  Spain?” 
The  answer: 

“No,  I  never  met  him.” 

Now,  of  course,  the  answers  preceding  that  by  them¬ 
selves  are  intelligible,  but  I  don’t  like  to  have  counsel  tell 
me  that  he  is  leaving  those  two  lines  out  for  my  benefit. 

THE  COURT:  The  Court  is  not  limiting  to  what  I  he 

.  1 

told  you  whether  it  was  for  your  benefit  or  not,  sir.  That 
was  his  view,  and  you  may  have  a  diffeernt  view,  but  what 
the  Court  is  concerned  with  is  getting  in  only  that  parti  of 
this  which  is  pertinent  and  germane  to  the  issues  in  this 
case. 

MR.  ROGGE:  And  on  the  next  page — 

813  MR.  MURRAY :  May  1  suggest  that  we  ha|ve 
these  matters  disposed  of  as  we  go  along,  if  t^ie 
Court  please? 

THE  COURT :  Let  me  ask  you  what  you  are  now  doing, 
Mr.  Rogge? 

MR.  ROGGE:  Well,  your  Honor  asked  me  whethpr 
there  is  any  material  that  I  could  point  out  so  that  tjie 
answers  did  not  appear  to  be  complete  with  the  material 
that  was  left  out,  and  I  advised  your  Honor  in  a  general 
way  this  morning  that  I  thought  we  did  not  get  the  iijn- 
pression  correctly  on  any  of  Dr.  Auslander’s  answers,  for 
instance,  unless  we  saw  the  conditions  under  which  he 
gave  them. 

Now,  I  am  prepared,  at  least  in  a  couple  of  instances,  {o 
go  beyond  that  and  to  point  out  to  your  Honor,  and  this 
is  the  last  one  I  want  to  mention,  on  page  45 — 

MR.  MURRAY :  Pardon  me.  We  were  still  on  page  4jL 

THE  COURT :  Let  me  read  it,  please,  Mr.  Rogge.  1 

(The  Court  referred  to  Government’s  Exhibit  6.) 

THE  COURT :  Very  well,  sir. 
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MR.  ROGGE:  And  on  45  Mr.  Gleason  is  asked  what 
business  he  is  in,  and  he  says: 

“I  am  a  publisher.” 

And  then  he  goes  on  to  name  his  publishing.  Certainly 
the  answer: 

“I  am  a  publisher.” 

I  mean,  that  answer  makes  sense  standing  by  itself, 

514  but  people  are  going  to  wonder  what  are  his  pub¬ 
lications.  He  mentions  them  in  his  next  answer, 

ending  up  the  last  line  that  is  excluded,  they  talk  about 
“ Salute  magazine”  that  is  edited  by  veterans  of  the  Yanks. 

I  am  not  going  to  go  so  far  as  to  say  that  the  answer, 
‘‘I  am  a  publisher”  does  not  make  sense  without  the  rest 
of  it  in,  but  I  think  it  does  hang  together.  And  beyond 
that  I  am  not  going  to  elaborate  on  this  point,  except  that 
I  do  want  to  call  the  Court’s  attention  that  one  of  the  ob¬ 
jections  I  made,  namely,  that  all  this  is  hearsay  and  is 
made  by  one  defendant  out  of  the  presence  of  all  the  oth¬ 
ers,  your  Honor  has  not  ruled  upon.  And  in  connection 
with  the  ruling  on  that,  the  Courts  I  know  vary — Well,  I 
will  take  that  statement  back.  I  have  usually  heard  Courts 
instruct  the  jury  -where  material  like  this,  if  they  per¬ 
mitted  it  to  go  in,  stated  that  this  was  evidence  only  as 
against  the  one  making  the  statement,  unless  a  conspiracy 
was  established  and  unless  it  was  further  established  that 
the  particular  statement  was  made  pursuant  to  the  con¬ 
spiracy,  both  of  them. 

THE  COURT:  I  don’t  think  w*e  have  reached  that 
point,  sir.  I  will  certainly  entertain  at  the  time,  if  we 
reach  that  point,  instruction  as  to  that  particular  feature 
and  as  to  any  other  features. 

MR.  ROGGE:  Well,  the  point  I  was  making  was  that 
I  have  heard  courts  state  that  to  the  jury  at  the  time 

515  testimony  like  that  wTent  in. 

I  want  to  make  the  further  statement  with  refer¬ 
ence  to  this  particular  testimony.  I  think  that  it  is  impos¬ 
sible  for  the  jury — Here  we  have  the  statements  of  17 


395 


people,  and  in  elaborating  my  objection,  I  want  to  say  to 
your  Honor  that  under  the  circumstance  of  the  particular 
case,  it  is  going  to  be  humanly  impossible  for  any  hum^n 
mind  getting  this  material  to  be  told,  “Now,  Dr.  Aifs- 
lander  is  only  against  Dr.  Auslander  and  none  of  tjiie 
others;  Dr.  Barsky  is  only  against  Dr.  Barsky  and  nohe 
of  the  others.” 

I  add  that  as  an  additional  ground  for  my  objection. 
I  say  in  this  particular  case  it  is  going  to  be  humanly  im¬ 
possible  for  any  group  of  men,  be  they  layman  or  other¬ 
wise,  to  disassociate  in  their  minds  the  statements  thkt 
should  be  attributed  only  to  one  and  not  as  to  the  others. 
They  are  not  going  to  be  able  to  keep  them  straight  in  th^t 
case,  and  that  is  a  further  part  of  my  objection. 

THE  COURT:  I  say  to  you  that  there  are  two  counts 
in  this  case,  sir;  one  is  the  conspiracy  count  and  the  oth^r 
is  a  substantive  violation. 

The  Supreme  Court,  in  two  cases  which  I  have  knoWl 
edge  of  dealing  with  utility  matters,  held  that  the  mere  fa<?t 
that  it  be  difficult  is  no  reason  why  the  jury  should  not 
pass  upon  it.  And  as  you  doubtless  know,  in  utility  ratje 
cases  and  matters  of  that  sort,  they  are  most  corri- 
816  plicated. 

Very  well,  sir,  you  have  noted  your  objection. 

MR.  ROGGE:  I  also  know  with  reference  to  the  Su¬ 
preme  Court  statements,  some  of  the  things  they  have  alsj^ 
said  about  conspiracy  cases  of  this  type,  too,  Judge,  and 
it  is  rather  critical  of  the  Government. 

THE  COURT :  Very  well,  sir. 

MR.  MURRAY:  To  answer  Mr.  Rogge’s  comments,  if 
the  Court  please,  on  page  44,  he  thinks,  I  gather  from  hi^ 
statement,  that  this  series  of  questions  should  be  asked: 

“MR.  ADAMSON:  How  long  have  you  known  Dr^ 
Barskv? 

“MRS.  FLEISCHMAN:  I  knew  him  in  New  York 
since,  I  think  it  was  1939.  j 

“MR.  ADAMSON:  Did  you  know  Dr.  Barsky  when  he 
was  in  Spain? 
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“MRS.  FLEISCHMAN :  No,  I  never  met  him.” 

Now,  we  excluded  that  latter  question  and  answer  in  re¬ 
gard  to  whether  she  knew  him  when  he  was  in  Spain,  as 
we  have  others  of  the  same  type,  because  any  reference  to 
Spain  in  the  testimony  of  these  witnesses  we  are  prepared 
to  concede  could  be  just  as  well  left  out  in  the  testimony 
before  the  jury.  The  origin  of  this  so-called  American 
organization  in  Spain,  if  it  had  such  an  origin,  not  only 
could  not  help  the  defendants  but  could  bear  only  upon 
the  issue  of  the  pertinency,  all  the  evidence  of  which  has 
been  heard  outside  the  presence  of  the  jury. 

$17  If  the  Court  should  find  that  this  additional  ques¬ 
tion  and  answer  Mr.  Rogge  urges  upon  the  Court 
as  clarifying  and  qualifying  of  what  we  have  offered,  then 
by  the  same  reasoning  the  other  references  to  Spain 
ought  to  be  in  the  testimony. 

We  think  it  better  that  they  all  be  excluded. 

THE  COURT:  I  think  that  is  complete,  sir,  the  state¬ 
ment  is  complete. 

MR.  MURRAY :  All  right,  sir. 

THE  COURT:  And  I  will  say  the  statement  is  com¬ 
pleted  on  45,  sir. 

MR.  ROGGE:  May  I  say  in  answer  to  Mr.  Murray’s 
last  statement,  if  he  is  trying  to  keep  all  references  to 
Spain  out,  then  why  does  he  include  the  answer  of  Mrs. 
Fleischman,  which  is  one  of  those  things  which  I  am  sure 
the  reporter  did  not  get  right. 

“I  am  not  prepared  for  that.  It  was  a  movement  from 
Spain.” 

MR.  MURRAY:  What  page  is  that  on,  Mr.  Rogge? 

MR.  ROGGE:  On  the  same  page,  page  44. 

MR.  MURRAY :  I  agree  to  have  that  go  out.  , 

THE  COURT:  I  don’t  see  where  it  is  sir. 

MR.  MURRAY:  It  is  about  five  or  six  lines  from  the 
bottom  of  Mrs.  Fleischman ’s  testimony  on  page  44,  your 
Honor. 
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We  agree  that  that  go  out  in  accordance  with 

818  what  I  said,  if  the  Court  please. 

Well,  now',  just  a  moment.  In  that  sentence,  jiow'- 
ever — May  I  say  something  which  may  be  a  reconsidera¬ 
tion.  Mr.  Adamson  asked: 

‘‘Who  asked  you  to  belong  to  the  board! 

“Well,  I  wTas  a  member.  I  got  to  go  to  the  committee 
meetings  first,  Mr.  Chairman.”  | 

And  that  is  responsive. 

THE  COURT :  The  “first”  is  not  there,  Mr.  Murrajy. 

“I  got  to  go  to  the  committee  meetings,  Mr.  Chairman.” 

MR.  MURRAY:  Did  I  use  the  word  “first”? 

THE  COURT :  Yes,  sir. 

MR.  MURRAY" :  I  believe  that  is  responsive,  and  the 
rest  of  that,  “I  am  not  prepared  for  that”,  and  “It  w'bs  a 
movement  from  Spain.”  w'e  concede  ought  to  go  out. 

THE  COURT :  Very  well,  sir. 

MR.  MURRAY:  And  along  that  Same  line,  I  thinkj,  if 
the  Court  please,  there  is  other  matter  in  the  succeeding 
questions  along  there  which  ought  to  be  excluded,  and  that 
being  so,  may  we  amend  our  exclusion  on  page  44,  as  fol¬ 
lows:  excluding  our  offer  of  this  exhibit,  excludes  on  page 
44  of  the  exhibit  all  the  testimony  of  Mrs.  Fleischman, 
with  the  single  exception  of  the  question  and  answer  be¬ 
ginning  wdth  the  tenth  line :  j 

819  “MR.  ADAMSON:  How  long  have  you  knojvn 
Dr.  Barskv? 

“MRS.  FLEISCHMAN:  I  knew  him  in  New  York 
since,  I  think  it  v’as  1939.” 

We  propose  to  exclude  the  entire  page  44  of  that  par¬ 
ticular  witness’  testimony  except  that  question  and  answer. 

THE  COURT:  All  right,  sir. 

MR.  ROGGE:  So  that  I  may  have  the  record  complete, 
Judge — and  I  don’t  vTant  to  prolong  this — may  it  be  under¬ 
stood  that  my  request  is  that  if  as  and  when  this  request 
is  first  read  to  the  jury,  my  request  is  that  the  Court  in¬ 
struct  the  jurors  that  the  statement  of  the  defendants 
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made  out  of  the  presence  of  others  is  not  to  be  taken 
against  any  one  except  the  person  making  the  statement 
unless  the  conspiracy  be  established  as  in  further  answer 
of  the  conspiracy. 

THE  COURT:  How  would  they  determine  that,  sir, 
when  the  Court  will  of  necessity  instruct  them  that  as  of 
this  juncture,  when  they  are  excused,  that  they  are  not  to 
confer  with  each  other? 

MR.  ROGGE:  I  only  know,  Judge,  that  I  have  heard 
courts  very  often  do  it.  Maybe  they  should  not  have,  but 
1  have  heard  judges,  at  the  time  such  testimony  is  received, 
instruct  the  jurors  that  they  keep  this  evidence  in  mind 
only  as  to  the  person  making  the  statement,  and  they 
S20  are  not  to  consider  anything  that  a  particular  per¬ 
son  said  as  against  anyone  else  unless  there  is  a 
conspiracy  first  been  established  and  the  particular  state¬ 
ment  is  in  furtherance  of  the  conspiracy  and  that  your 
Honor  will  instruct  them  further  at  a  later  time.  I  have 
heard  judges  give  such  instructions  at  the  time  such  a 
statement  went  in. 

THE  COURT:  Have  you  anything  which  requires  the 
Court  to  do  that  at  this  juncture? 

MR.  ROGGE :  No,  I  have  not,  your  Honor.  I  have  no 
authorities  that  I  can  cite  to  your  Honor.  However,  I  am 
requesting  your  Honor  to  do  it. 

THE  COURT:  Yes,  sir,  but  I  understand  that  you 
haven't  any  authorities  which  require  the  Court  at  this 
juncture  to  do  that. 

MR.  ROGGE:  I  have  no  authorities  on  that,  that  is 
right,  your  Honor. 

THE  COURT:  Have  you  any  authorities,  Mr.  Murray? 

MR.  MURRAY :  I  do  not,  your  Honor.  I  can  refer  to 
one  conspiracy  trial  in  which  the  appellate  court  said  that 
the  order  in  which  evidence  is  received  in  a  conspiracy 
case  is  solely  within  the  discretion  of  the  trial  court. 

I  should  think  that  that  being  so,  the  Court  would  deal 
with  this  question  as  seems  to  the  Court  to  be  proper  and 
reasonable. 
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THE  COURT:  It  is  my  recollection  in  the  pall- 

821  Doheny  case,  that  what  I  suggested  follows. 

I  will  not  do  it  at  this  time,  Mr.  Rogge.  I  will 
attempt  to  cover  that  matter  in  the  instructions  to  the 
jury  when  we  reach  it. 

MR.  MURRAY :  Our  next  move,  your  Honor,  is  to  read 
the  testimony. 

THE  COURT:  Recall  the  jury,  Mr.  Marshal. 

MR.  MURRAY :  Mr.  Burke  will  read  the  testimony  to 
the  jury. 

THE  COURT:  Very  well,  sir. 

I  would  like  to  say  this  to  you,  sir,  and  to  Mr.  Bu]rke, 
too,  that  if  you  reach  a  point  where  it  is  felt  that  th}s  is 
not  material,  if  you  will  come  to  the  bench,  and  Mr.  Rogge 
calls  the  attention  of  the  Court  to  it  before  reading  it,  the 
Court  will  appreciate  it.  j 

MR.  ROGGE:  May  I  have  it  understood,  without  re¬ 
peating  the  various  objections  I  have  made,  that  they 
apply  to  each  question  and  each  answer  in  this  particular 
document,  so  that  I  need  not  get  up  during  the  course 
of  the  reading  of  it? 

THE  COURT:  You  are  correct,  sir. 

Bid  you  gentlemen  understand  what  I  said,  that  if  you 
do  reach  a  point  where  you  discover  there  is  anything 
which  is  not  deemed  material  or  germane  to  the  issues, 
do  not  read  it,  but  come  to  the  bench  with  counsel  for 

822  the  opposite  side. 

MR.  MURRAY:  With  that  in  mind,  anything 
that  occurs  to  me,  I  take  it,  I  may  interrupt  Mr.  Burke? 

THE  COURT:  Yes,  sir.  And  Mr.  Burke,  I  will  ask 
you  to  do  the  same  thing. 

MR.  BURKE :  Very  well,  your  Honor. 

(Thereupon,  the  jury  entered  the  courtroom,  took  th^ir 
seats  in  the  jury  box,  and  the  proceedings  were  resunjed 
as  follows:) 

THE  COURT:  You  may  proceed  when  you  are  really, 
Mr.  Burke. 
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made  out  of  the  presence  of  others  is  not  to  be  taken 
against  any  one  except  the  person  making  the  statement 
unless  the  conspiracy  be  established  as  in  further  answer 
of  the  conspiracy. 

THE  COURT:  How  would  they  determine  that,  sir, 
when  the  Court  will  of  necessity  instruct  them  that  as  of 
this  juncture,  when  they  are  excused,  that  they  are  not  to 
confer  with  each  other? 

MR.  ROGGE:  I  only  know,  Judge,  that  I  have  heard 
courts  very  often  do  it.  Maybe  they  should  not  have,  but 
I  have  heard  judges,  at  the  time  such  testimony  is  received, 
instruct  the  jurors  that  they  keep  this  evidence  in  mind 
only  as  to  the  person  making  the  statement,  and  they 
S20  are  not  to  consider  anything  that  a  particular  per¬ 
son  said  as  against  anyone  else  unless  there  is  a 
conspiracy  first  been  established  and  the  particular  state¬ 
ment  is  in  furtherance  of  the  conspiracy  and  that  your 
Honor  will  instruct  them  further  at  a  later  time.  I  have 
heard  judges  give  such  instructions  at  the  time  such  a 
statement  went  in. 

THE  COURT:  Have  you  anything  which  requires  the 
Court  to  do  that  at  this  juncture? 

MR.  ROGGE:  No,  I  have  not,  your  Honor.  I  have  no 
authorities  that  I  can  cite  to  your  Honor.  However,  I  am 
requesting  your  Honor  to  do  it. 

THE  COURT:  Yes,  sir,  but  I  understand  that  you 
haven’t  any  authorities  which  require  the  Court  at  this 
juncture  to  do  that. 

MR.  ROGGE:  I  have  no  authorities  on  that,  that  is 
right,  your  Honor. 

THE  COURT:  Have  you  any  authorities,  Mr.  Murray? 

MR.  MURRAY :  I  do  not,  your  Honor.  I  can  refer  to 
one  conspiracy  trial  in  which  the  appellate  court  said  that 
the  order  in  which  evidence  is  received  in  a  conspiracy 
case  is  solely  within  the  discretion  of  the  trial  court. 

I  should  think  that  that  being  so,  the  Court  would  deal 
with  this  question  as  seems  to  the  Court  to  be  proper  and 
reasonable. 
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THE  COURT:  It  is  my  recollection  in  the  Fall- 

821  'Doheny  case,  that  what  I  suggested  follows. 

I  will  not  do  it  at  this  time,  Mr.  Rogge.  I  will 
attempt  to  cover  that  matter  in  the  instructions  to  the 
jury  when  we  reach  it. 

MR.  MURRAY :  Our  next  move,  your  Honor,  is  to  read 
the  testimony. 

THE  COURT:  Recall  the  jury,  Mr.  Marshal. 

MR.  MURRAY:  Mr.  Burke  will  read  the  testimony  to 
the  jury. 

THE  COURT:  Very  well,  sir. 

I  would  like  to  say  this  to  you,  sir,  and  to  Mr.  Burke, 
too,  that  if  you  reach  a  point  where  it  is  felt  that  this  is 
not  material,  if  you  will  come  to  the  bench,  and  Mr.  Rogge 
calls  the  attention  of  the  Court  to  it  before  reading  it,  the 
Court  will  appreciate  it. 

MR.  ROGGE :  May  I  have  it  understood,  without  re¬ 
peating  the  various  objections  I  have  made,  that  tjiey 
apply  to  each  question  and  each  answer  in  this  particular 
document,  so  that  I  need  not  get  up  during  the  course 
of  the  reading  of  it? 

THE  COURT:  You  are  correct,  sir.  i 

| 

Did  you  gentlemen  understand  what  I  said,  that  if  you 
do  reach  a  point  where  you  discover  there  is  anything 
which  is  not  deemed  material  or  germane  to  the  issqes, 
do  not  read  it,  but  come  to  the  bench  with  counsel  jfor 

822  the  opposite  side. 

MR.  MURRAY:  With  that  in  mind,  anything 
that  occurs  to  me,  I  take  it,  I  may  interrupt  Mr.  Burke? 

THE  COURT:  Yes,  sir.  And  Mr.  Burke,  I  will  ^sk 
you  to  do  the  same  thing. 

MR.  BURKE :  Very  well,  your  Honor. 

(Thereupon,  the  jury  entered  the  courtroom,  took  th^ir 
seats  in  the  jury  box,  and  the  proceedings  were  resumed 
as  follows:) 

THE  COURT:  You  may  proceed  when  you  are  reaqv, 
Mr.  Burke. 

I 


400 


MR.  BURKE:  At  this  time  the  prosecution  wiJJ  read 
from  Government’s  Exhibit  number  6,  a  transcript  of  testi¬ 
mony  and  proceedings  before  the  Committee  on  Un-Ameri¬ 
can  Activities  at  an  executive  session  held  April  4,  1946. 

“Thursday,  April  4,  1946 

House  of  Representatives, 

Committee  on  Un-American  Activities, 

Washington,  D.  C.” 

This  will  be  an  extended  reading  and  will  cover  all  the 
testimony  given  by  the  defendants  when  some  of  them  ap¬ 
peared  before  the  Committee  on  the  fourth  of  April,  1946. 

THE  COURT:  That  is  qualified  to  the  extent  that  it 
is  pertinent  to  the  issues  in  this  case. 

MR.  BURKE:  Yes,  your  Honor.  (Reading): 

m  #  #  # 

535  MR.  MURRAY:  Just  a  moment. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  court,  in  a  low  tone  of  voice,  as  follows:) 

MR.  MURRAY :  The  questions  immediately  succeeding 
the  beginning  at  the  top  of  page  7  are  the  type  which  we 
have  later  excluded,  and  we  don’t  insist  upon  those,  if  the 
Court  thinks  it  is  better  we  do  not  read  them,  or  if  counsel 
lias  any  suggestion. 

MR.  ROGGE :  My  only  comment  is  that  the  only  reason 
they  are  being  left  out,  Judge,  is  because  they  look  a  little 
helpful  to  the  defendant. 

MR.  MURRAY:  That  is  an  absulutely  false  statement, 
Mr.  Rogge,  and  you  know  from  many  exclusions  I  have 
made  that  my  motives  are  not  that. 

536  MR.  ROGGE:  Well,  they  are  in  this  instance, 
Mr.  Murray. 

MR.  MURRAY:  I  say  we  should  read  it,  then,  in  view 
of  that  comment. 

I  shall  not  interrupt  again. 

THE  COURT:  No,  sir.  Now,  let  me  suggest  this  to 
you:  The  Court  asked  you  to  interrupt  where  there  is 
anything  which  is  not  material. 
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MR.  MURRAY :  I  beg  your  pardon,  that  is  true,  your 
Honor. 

THE  COURT:  And  I  asked  you  too,  Mr.  Burke. 

You  may  read  it,  sir,  in  the  light  of  what  has  tran¬ 
spired. 

(Counsel  returned  to  the  trial  table.) 

•  *  •  • 

841  THE  CHAIRMAN:  It  doesn’t  require  a  lawyer 
to  say  whether  you  know  whether  you  have  gfot 

842  them  or  not. 

MR.  RANKIN.”—  | 

I  will  omit  the  first  sentence. 

MR.  ROGGE:  Now,  if  your  Honor  please,  are  we  going 
to  omit  things  without  consulting  with  your  Honor? 

THE  COURT :  Suppose  you  come  to  the  bench,  gentle¬ 
men. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 

THE  COURT:  Do  you  have  any  objection  to  thkt 
question  being  omitted,  Mr.  Rogge? 

MR.  ROGGE:  Well,  we  have  been  all  through  th^s, 
Judge,  and  I — 

THE  COURT:  Yes,  sir,  but  I  asked  you  to  call  tl)e 
attention  to  these,  gentlemen,  anything  that  was  not  ma¬ 
terial  or  germane,  and  I  should  have  said  of  an  inflamm^- 
torv  nature. 

I  now  ask  you  if  you  have  any  objection  to  the  elimina¬ 
tion  of  that  question. 

MR.  ROGGE:  My  statement  will  be  a  repetition  of  the 
general  one  I  made  this  morning,  namely,  that  I  object — 

THE  COURT:  I  don’t  think  that  is  responsive  to  this 
question,  Mr.  Rogge.  I  am  asking  you  a  very  simple  ques¬ 
tion.  Do  you  object,  in  the  reading  of  this  document,  t(^ 
the  question  put  by  Mr.  Rankin? 

MR.  ROGGE:  May  I  consult  with  counsel? 
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THE  COURT:  Yes,  certainly. 

843  (Mr.  Rogge  consulted  with  his  associates.) 

MR.  ROGGE:  Would  you  state  your  Honor’s 
question  to  me  again,  and  all  X  am  trying  to  do,  Judge,  is 
protect  the  rights  of  my  defendants. 

THE  COURT:  I  am  going  to  assume  you  are  doing 
that,  sir,  and  that  is  your  duty  and  that  you  should  fol¬ 
low  it. 

MR.  ROGGE:  I  don’t  want  to  waive  our  rights. 

THE  COURT:  I  will  tell  you,  sir,  you  may  omit  that 
sentence. 

It  is  a  conclusion. 

MR.  MURRAY :  Very  well,  sir. 

(Counsel  returned  to  the  trial  table.) 

•  •  •  • 

846  MR.  BRADLEY :  Allow  me  to  finish  reading  the 
statement. 

MR.  ADAMSON :  It  is  the  same  one  the  previous  wit¬ 
ness  had.”  i 

MR.  BURKE:  If  your  Honor  please,  I  don’t  know 
whether  I  should  read  the  next  matter  or  not.  « 

THE  COURT:  Very  well,  suppose  you  come  to  the 
bench,  then. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 

THE  COURT:  Have  you  anything  to  say  to  that,  Mr. 
Rogge? 

MR.  ROGGE:  Mv  onlv  comment  is  this:  If  counsel 

•>  •/ 

for  the  Government  is  leaving  this  out  for  the  defendants’ 
benefit,  I  would  like  to  have  them  say  so  of  record. 

THE  COURT:  I  am  not  asking  them  to  say  whether 
it  is  for  defendants’  benefit  or  not,  sir.  I  am  just  asking 
you  do  you  think  it  is  material  to  what  has  gone 
before. 

847  MR.  ROGGE:  I  say  this  to  you.  Judge,  I  think  1 
that  every  comment  like  that  shows  the  oppressive 
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i 

way  in  which  the  defendants  were  treated  by  this  Ho^se 
Committee,  and  if  this  thing  is  going  to  be  read,  the  jury 
is  not  going  to  get  the  true  picture  unless  a  comment  like 
that  goes  in. 

THE  COURT:  I  do  not  believe  it  is  material  to  tllis 


case,  sir. 


MR.  MURRAY :  Your  Honor,  while  we  are  here,  mjiy 
we  say  to  the  Court  that  we  are  fearful  that  the  voluntary 
interruption  by  Government  counsel  himself  in  his  o\fTn 
reading  may  give  an  impression  to  the  jury  which  is  un¬ 
favorable. 

i 

We  should  like  to  be  relieved,  at  least  to  the  extent  bf 
Mr.  Burke’s  being  asked  to  interrupt  himself. 

THE  COURT :  All  right,  sir  .  ! 

MR.  MURRAY :  I  shall  continue  to  follow  the  Court’s 
instructions. 

THE  COURT :  All  right,  sir. 

MR.  ROGGE:  Now,  just  so  that  I  understand  the 
procedure,  is  counsel  now  going  to  read  and  leave  out 
at  will?  We  have  been  over  that,  Judge. 

THE  COURT:  No,  that  is  not  it,  Mr.  Rogge. 

MR.  MURRAY:  The  counsel  is  going  to  read  and  read 
into  the  record  everything  but  what  has  already  been 
excluded. 

THE  COURT:  Yes,  sir. 

MR.  MURRAY :  Unless  he  is  interrupted  by  m|e 
84S  or  the  court  or  counsel  for  the  defendants. 

THE  COURT:  Yes,  sir. 

In  other  words,  there  is  no  change  except  that  he  is 
not  going  to  interrupt  himself. 

Do  you  understand  that,  sir? 

MR.  ROGGE :  I  am  sure  I  do. 

THE  COURT:  I  think  your  associate  does,  sir. 

(Counsel  returned  to  the  trial  table.) 


893  MR.  MURRAY:  If  the  Court  please,  I  belief 
the  Court’s  instructions  require  me  to  come  to  the 
bench  at  this  point. 
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THE  COURT :  Very  well,  sir. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 

MR.  MURRAY:  The  questions  immediately  following 
are  of  a  kind  which  have  been  excluded  in  other  in¬ 
stances,  if  the  Court  please. 

THE  COURT:  From  what  point  to  what  point,  sir? 

MR.  MURRAY :  What  occurs  to  me  is  from  there  im¬ 
mediately  below  the  subpoena,  at  the  top  of  page  28,  down 
to  the  question: 

“MR.  ADAMSON:  Are  you  a  member  of  the  executive 
board  of  the  Joint  Anti-Fascist  Refugee  Committee?” 

THE  COURT:  Have  you  any  comments,  Mr.  Rogge? 

MR.  ROGGE:  I  have  nothing  to  add  to  anything  I 
previously  said,  Judge. 

THE  COURT:  To  be  specific,  do  you  ask  that  this  be 
included  or  excluded? 

MR.  ROGGE:  Judge,  I  am  trying  to  answer  your 
Honor’s  question  so  as  not  to  waive  any  rights  of  the 
defendants. 

THE  COURT:  I  want  you  to  do  that;  yes. 

MR.  ROGGE:  That  is  right,  and  my  earliest  state¬ 
ment  was,  and  I  am  not  in  a  position  to  alter  it,  that 
S94  I  objected  to  reading  part  and  not  all  of  the  docu¬ 
ment  and  I  still  leave  the  objection  in  just  that 
form,  Judge. 

THE  COURT:  Very  well,  sir. 

Mr.  Murray,  and  Mr.  Burke,  I  think  that  you  should 
read: 

“MR.  ADAMSON:  Now,  Mr.  Lustig,  are  you  a  citizen 
of  the  United  States?  Mr.  Lustig.  Yes,  I  am.” 

You  may  eliminate  from  there  on  down  until  you  come 
to  the  point: 

‘  ‘  MR.  ADAMSON :  Are  you  a  member  of  the  executive 
board  of  the  Joint  Anti-Fascist  Refugee  Committee?” 

MR.  MURRAY:  Yes,  sir.  Now,  your  Honor,  as  long 
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as  we  have  begun  a  bench  conference  on  this  witness,  }nay 
I  suggest  that  we  go  forward  a  little  bit  to  page  35  ? 

THE  COURT :  Yes,  sir. 

MR.  MURRAY :  Page  35,  the  very  last  thing  that  oc¬ 
curred  with  reference  to  this  witness,  is  something  which 
should  be  called  to  the  Court’s  attention.  I  am  sure  coun¬ 
sel  for  the  defense  has  noticed  it. 

We  propose  to  read  Mr.  Bonner’s  rather  lengthy  com¬ 
ment  at  the  top  of  page  35  to  the  witness  Lustig.  We  be¬ 
lieve  it  is  relevant. 

THE  COURT:  You  have  no  comment,  Mr.  Rogge? 

MR.  ROGGE:  Well,  my  comment  on  that,  Judge,  is 
this:  The  only  purpose  of  reading  that  comment  can  ojnly 
be  to  prejudice  the  jury. 

S95  MR.  MURRAY :  The  purpose  that  we  argue  i'or 
is  that  by  that  comment  of  Mr.  Bonner  to  Lustig  I  he 
was,  in  effect,  accusing  him  and  the  other  defendants  of  a 
conspiracy  and  Mr.  Lustig ’s  response  was  “No  comment,” 
which  was  an  implied  admission. 

THE  COURT:  1  will  exclude  that  at  this  time,  sir,  for 
the  reason  I  stated  before,  because  in  part  it  at  least  con¬ 
stitutes  a  conclusion,  this  part  about  Mr.  Bonner  here  at 
the  top  of  page  35.  I  think  that  the  facts  may  lead  up  to 
that  conclusion,  but  we  will  permit  the  jury  to  draw  ;ts 
own  conclusions  rather  than  what  Mr.  Bonner  did. 

MR.  MURRAY :  If  we  feel  that  the  evidence  at  a  later 
time  gives  more  support  to  the  offer,  can  we  call  it  to  tjie 
Court’s  attention? 

THE  COURT :  You  can  always  call  it  to  my  attention. 

Let  me  ask  you  gentlemen  this,  in  the  interest  of  beihg 
practical  about  this  thing:  It  may  not  suit  you,  sir,  but 
when  it  comes  to  these  subpoenas  and  when  it  comes  to  the 
statement — let  me  ask  you  first,  is  the  statement  through¬ 
out  the  same? 

MR.  MURRAY:  Y  es.  There  is  one  single  exception- 
One  of  the  defendants,  whose  identity  we  do  not  kno\|r, 
inserted  a  word.  Otherwise  they  are  identical. 
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THE  COURT:  Well,  let’s  leave  the  exception  out, 
then,  and  deal  with  that  particular  only. 

S96  If  it  is  agreed  that  the  statement  is  identical, 
can’t  we  eliminate  the  reading  of  that  and  say  that 
this  statement  is  applicable  to  each  one  of  these  people? 
Is  that  agreeable,  gentlemen? 

MR.  MURRAY:  To  us  it  is,  your  Honor. 

MR.  ROGGE:  When  we  get  down  to  that  point,  Judge, 
you  mean  whether  they  read  the  document — 

THE  COURT :  I  am  just  thinking  of  this  as  being 
sensible.  It  is  idiotic  to  read  the  same  thing  and  I  under¬ 
stand  it  is  the  fact  that  it  is  an  identical  statement  each 
time. 

MR.  ROGGE:  We  will  go  along  with  that  suggestion. 

THE  COURT :  And,  of  course,  with  the  right  to  say  at 
that  point  “the  statement  was  here  read  which  was  iden¬ 
tical  to  the  preceding  one.” 

Now,  as  to  your  subpoena,  is  that  the  same  situation, 
save  as  to  date? 

MR.  MURRAY :  It  is  identical  in  every  respect.  The 
only  difference  was — 

THE  COURT:  I  noticed  one  difference  here,  sir. 

MR.  BURKE :  One  was  served  on  the  30th  of  April. 

THE  COURT:  Yes,  I  saw  that. 

MR.  BURKE:  That  is  Lustig. 

MR.  MURRAY:  That  doesn’t  show  there,  does  it? 

THE  COURT:  Yes.  I  noticed  the  date  there  was  dif¬ 
ferent  at  the  top  of  page  28. 

897  MR.  MURRAY :  That  is  right.  In  other  words, 
they  are  from  now  on  identical  in  every  respect. 

THE  COURT:  As  to  date  and  subject  matter. 

Is  that  right,  gentlemen?  Do  you  know  anything  dif¬ 
ferent? 

MR.  WOLF:  That  is  correct. 

THE  COURT :  Then  the  Court  would  ask  you  to 
merely  state  at  these  places,  first  as  to  the  statement  that 
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it  is  identical,  and,  secondly,  as  to  the  subpoena  being 
identical. 

MR.  MURRAY:  May  I  amend  my  concession  in  that 
regard  and  say  that  we  do  wish  to  repeat  the  statement 
itself  that  was  produced  by  the  various  persons? 

THE  COURT:  At  each  place?  j 

MR.  MURRAY:  At  each  place.  We  have  a  purpose  in 
so  doing.  We  think  it  helps  to  show  the  conspiracy. 

MR.  ROGGE:  Well,  I  take  it  that  this  isn’t  counsel’s 
summation  to  the  jury  yet.  This  is  just  calling  the  jurt’s 
attention  to  a  bit  of  evidence. 

THE  COURT:  In  other  words,  as  of  this  time,  sjir, 
I  will  rule  that  he  can  state  the  statement  is  identical,  ajnd 
as  to  the  concluding  witness,  he  may  read  that  and  mjay 
read  the  subpoena  and  say  that  that  is  identical  in  ea^h 
instance. 

MR.  MURRAY:  Very  well. 

THE  COURT:  It  doesn’t  seem  necessary  to  take  ijip 
the  time  of  the  Court  for  that. 

MR.  MURRAY:  Very  well. 

•  •  •  ♦ 

935  MR.  ROGGE:  May  we  approach  the  bench? 

THE  COURT:  Yes,  sir. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows :)  I 

MR.  ROGGE :  I  want  to  call  the  attention  of  the  Coujrt 
to  the  Monday,  June  23,  1947  issue  of  the  Times  Herald, 
on  the  front  page,  bearing  the  heading,  “Bar sky  Group 
Linked  to  Eisler  Revealed  Here.” 

An  examination  of  that  article  contains  at  least — and  I 
have  not  had  a  chance  to  consider  the  article  carefullv-U 
two  misstatements.  They  say  in  there  in  a  statement  io 
this  newspaper,  which  Mrs.  Leider  made  to  that  news¬ 
paper,  which  is  not  true.  Further  on  in  the  body  of  tide 
article  they  say  that  Ruth  Leider  made  an  affidavit  ijn 
which  she  had  known  Eisler  for  six  years. 
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That  statement  is  likewise  untrue,  as  the  face  of  the 
document  shows,  because  the  years  are  stricken  out  and 
leaves  only  months. 

It  is  the  same  type  of  inflammatory  article  that  we  have 
had  before,  and  on  the  basis  of  it,  if  the  Court  please,  I 
feel  compelled  to  ask  that  a  juror  be  withdrawn  and  a 
mistrial  declared.  It  is  the  kind  of  inflammatory  article 
in  this  district  which  keeps  us  from  getting  a  fair 
trial. 

936  I  emphasize  that  there  are  at  least  two  false 
statements  in  the  article. 

THE  COURT :  I  have  not  seen  the  article. 

I  call  your  attention  introductorily,  though,  Mr.  Rogge, 
to  the  persistent  admonitions  which  the  Court  has  given 
to  the  jurors  and  the  alternate  jurors  with*  reference  to  the 
refraining  from  reading  articles  of  this  sort.  \ 

Are  you  familiar  with  it,  Mr.  Murray? 

MR.  MURRAY :  Xo.  I  have  heard  about  the  headline, 
but  I  am  not  familiar  with  the  contents  there. 

THE  COURT:  Part  of  this  is  attributable  to  one  of 
the  defendants. 

MR.  ROGGE :  That  is  right,  and  that  is  not  true.  That 
is  one  of  the  untrue  statements  in  there.  That  is  the  vice 
of  it. 

THE  COURT:  Do  you  want  to  read  it,  Mr.  Murray? 

MR.  MURRAY :  Xo,  your  Honor.  I  take  it  it  is  of  the 
general  nature  that  Mr.  Rogge  states. 

MR.  ROGGE:  Xow,  the  vice  of  it  is  several-fold.  In 
the  first  place,  as  I  pointed  out  to  your  Honor,  the  article 
itself  contains  misstatements.  In  the  second  place,  I  know 
that  vour  Honor  has  admonished  the  jury,  but  sometimes, 
in  spite  of  an  admonition  like  that — I  mean,  who  would 
expect  to  read  about  this  case  in  the  newspapers  this 
morning,  and  yet  here  is  this  article  which  can’t 

937  have  any  other  purpose  in  time  to  come  out  during 
the  trial.  The  result  of  it  is  that  a  juror  may 

perfectly  honestly — I  mean  in  following  your  Honor’s 
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instructions,  yet  have  seen  a  headline  like  that.  The  result 
of  it  is  that  we  can’t  get  a  fair  trial.  And  it  is  on  that 
basis,  of  course,  that  I  have  to  request  a  juror  be  withdrawn 
and  a  mistrial  declared. 

THE  COURT:  I  will  deny  it,  Mr.  Rogge. 

MR.  MURRAY :  I  take  it  there  is  no  other  request  by 
Mr.  Rogge. 

MR.  ROGGE :  Well,  there  is. 

Judge,  another  very  similar  situation  arose  in  another 
case  which  I  tried,  in  which  there  had  likewise  been  an 
article  like  this  which  contained  misstatements,  and  what 
the  judge  did  in  that  particular  instance  was  ask  any'  of 
the  jurors  whether  they  had  read  that  particular  article. 
I  mean,  it  is  a  delicate  subject  to  ask  jurors  about.  I  thij.nk 
I  would  rather  just  put  it  on  the  basis  that  a  type  of  article 
like  this,  containing  untrue  statements,  just  makes  it  im¬ 
possible  for  us  to  get  a  fair  trial,  and  for  that  reason^  I 
leave  my  request  the  way  it  is. 

THE  COURT :  Very  well,  sir. 

(Counsel  returned  to  the  trial  table.) 

THE  CLERK :  If  there  are  any  witnesses  in  the  court¬ 
room  who  have  not  previously  testified,  you  will  remain 
outside  until  called.  j 

938  THE  COURT :  Will  you  gentlemen  return  to  t^ie 
bench  one  minute,  please? 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows :)  j 

THE  COURT :  I  am  sorry  I  did  not  think  of  this  wh^n 
you  were  here  before.  I  ask  you,  Mr.  Burke,  Mr.  Murray 
and  Mr.  Rogge,  if  over  the  week-end  you  have  reached 
the  conclusion  that  any  other  matter  in  this  Government  ’js 
Exhibit  6  is  not  material  to  the  issues  before  us  now.  Ijf 
so,  I  would  like  you  to  call  it  to  my  attention  now  so  wp 
can  pass  upon  it.  I 

MR.  MURRAY :  Your  Honor,  I  am  sorry,  I  did  exactly 
that,  but  I  did  not  have  a  pencil  with  me  at  the  time  and 
I  did  not  mark  it.  Do  you  mind  if  I  take  a  couple  of 
minutes  at  this  time  to  do  that? 
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THE  COURT:  No,  sir,  I  would  rather  you  would  do 
it  at  that  time. 

MR.  MURRAY:  If  the  Court  please,  in  accordance 
with  the  Court’s  instructions,  I  call  the  Court’s  attention 
to  the  lower  part  of  page  51,  beginning  with  the  question : 

‘ 1  MR.  ADAMSON :  Native-born  ?  ’  ’ 

Through  the  rest  of  the  page. 

And  on  page  64,  beginning  about  ten  lines  down : 

“MR.  ADAMSON:  Are  you  a  native-born  citizen  of 
New  York?” 

939  From  there  down  to  and  including: 

“DR.  MILLER:  Vilna.” 

And  a  question  on  page  96,  if  the  Court  please.  In  that 
instance,  during  the  interrogation  of  the  witness — 

THE  COURT:  Which  one  is  it,  Mr.  Murray? 

MR.  MURRAY :  Mrs.  Weinstein,  the  Committee  asked 
here,  beginning  on  page  95,  about  a  meeting  in  Mr.  Wolf’s 
office  on  Monday,  April  1,  1946,  at  which  meeting  the 
defendants  were  given  statements  which  they  used  in  their 
testimony. 

In  the  course  of  her  testimony  on  that  subject,  Mrs. 
Weinstein  came  back  after  consulting  her  attorney,  and 
we  find  that  on  page  96  she  says : 

“MRS.  WEINSTEIN:  I  am  sorry.  It  was  pertinent, 
and  Dr.  Barsky  was  there.” 

She  also  says  later  that  Miss  Bryan  was  there,  that  is, 
was  at  Mr.  Wolf’s  office. 

Those  statements,  unless,  on  some  other  ground,  would 
not  ordinarily  be  admissible  against  Barsky  or  Miss  Bryan. 
THE  COURT:  Are  you  suggesting  that  it  be  omitted? 
MR.  MURRAY :  Not  that  it  be  omitted.  I  think  it  is 
evidence  against  Mrs.  Weinstein,  but  it  would  not  be  proof 
that  they  were  there,  and  if  counsel  has  some  request  to 
make  as  to  that,  that  is  the  only  reason  I  am  interested. 
I  have  no  suggestion. 

MR.  ROGGE:  I  don’t  think  those  statements,  if 

940  I  may  say  to  your  Honor,  are  any  different  than 
any  of  the  others.  There  are  plenty  statements 


there  about  people  present  and  who  was  there,  and  I  doi^’t 
think  statements  made  by  any  of  these  people  are  admissi¬ 
ble,  if  at  all,  against  anyone  except  the  person  making  the 
statement. 

It  is  not  only  limited  to  those  statements,  the  law  is 
limited  to  other  statements  in  there. 

I  further  want  to  make  my  objection  as  to  relevancy. 
I  don’t  think  there  are  any  statements  which  these  Con¬ 
gressmen  make,  and  there  are  quite  a  few  statements  th^y 
make  purporting  to  summarize  what  someone  else  has 
said.  I  think  the  viciousness  as  to  the  whole  thing  is 
amplified  there,  and  I  want,  in  my  other  objections,  specifi¬ 
cally  to  point  out  that  what  is  included  are  many  of  the^e 
statements,  some  summarizing  or  purporting  to  summarise 
statements  of  other  witnesses.  They  occur  all  through 
here.  I  know  some  of  them  are  not  true,  but  then  that  is 
not  before  your  Honor.  j 

MR.  MURRAY :  Mr.  Rogge,  up  to  this  point,  has  npt 
suggested  any  specific  addition  to  what  we  have  specifically 
offered,  although  invited  to  do  so. 

MR.  ROGGE:  If  the  Court  please,  I  think  that  anjy 
offers  that  I  may  make  can  properly  come  only  when  my 
turn  comes.  If  I  were  to  offer  an  exhibit  now,  your  Honor 
would  tell  me,  “Wait  until  your  turn  comes.”  1 

MR.  MURRAY :  No,  the  Court  invited  counsel 
941  to  make  suggestions  before  they  were  read  to  thfe 
jury,  and  counsel  said  he  would.  I  can  point  t<f> 
the  record  on  that. 

MR.  ROGGE:  Yes,  but  I  don’t  think  I  can  be  required 
to  offer  evidence  during  the  Government’s  case.  It  is  not 
my  place. 

THE  COURT :  It  is  not  a  question  of  offering  evidences 
It  is  in  connection  with  the  procedure  which  was  suggested 
as  to  the  use  of  material  or  pertinent  matter  as  to  thb 
hearing  or  report. 

As  the  Court  understands  the  rule  to  be,  that  where 
is  offered,  it  should  be  offered  as  a  complete  statement 
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or  utterance,  with  the  opportunity  to  the  opposition  to 
supplement,  if  it  be  necessary,  by  way  of  explanation  or 
interpretation,  and  that  was  what  the  Court  was  directing 
its  remarks  to  you  with  reference  to. 

MR.  MURRAY :  I  should  like  to  say  here,  if  the  Court 
please,  that  we  have  been  endeavoring,  as  Government 
counsel,  to  exclude  what  might  be  objectionable  to  the 
defense,  but  we  can’t  have  their  point  of  view  perfectly. 
It  is  their  duty  to  protect  their  side  of  it. 

We  are  trying  to  carry  two  balances  instead  of  one. 

MR.  ROGGE:  I  thank  Mr.  Murray  for  trying  to  take 
care  of  my  clients  and  even  going  so  far  as  to  suggest 
that  I  am  not  doing  my  duty  to  them. 

942  When  they  make  statements  w’here  one  of  the 
members  of  the  Committee  threatened  them  with  loss 
of  citizenship,  and  another  time  threatened  them  with  the 
Marshal,  and  another  time  threatened  them  with  the  peni¬ 
tentiary,  he  can’t  tell  me  that  he  is  doing  that  for  the 
benefit  of  my  clients,  because  I  have  taken  the  position 
that  that  should  be  in  there,  and  the  only  reason  he  is 
leaving  it  out  is  that  it  shows  the  House  Committee  used 
oppressive  tactics,  and  he  knows  it,  and  I  can’t  let  a 
statement  like  that  go  in  the  record  without  challenging  it. 

MR.  MURRAY:  I  challenge  your  interpretation  of  the 
law.  It  does  not  make  any  difference  whether  it  favors 
somebody  or  not.  The  question  is  whether  it  is  relevant, 
and  the  question,  if  it  be  such,  is  not  relevant  unless  it  is 
in  connection  with  the  relevant  part  of  the  examination. 

MR.  ROGGE :  How  counsel  can  cut  things  that  way,  I 
don’t  see.  I  contend  it  is  a  whole  of  the  part  of  the 
conversation. 

THE  COURT:  Things  which  dealt  wdth  the  Commu¬ 
nistic  side  of  this  thing  and  other  things,  the  question  of 
whether  they  were  native-born  or  foreign-born  or  natural¬ 
ized,  he  attempted  to  cut  those  as  well. 

MR.  ROGGE:  The  only  things  I  will  concede — and, 
Judge,  I  have  to  say  the  way  I  look  at  it— Yes,  he  did 
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leave  out  some  reference  to  accusations  of  Communistic 
activity.  Frankly,  I  think  he  left  those  out  so  that 

943  he  could  throw  some  of  these  other  things  out  that 
he  didn’t  like.  Now,  maybe  I  am  misjudging  coun¬ 
sel. 

THE  COURT :  I  can  say  the  Court  did  not  do  ill  for 
that  reason,  sir.  | 

MR.  ROGGE :  I  am  not  ascribing  that  to  your  Hon<|>r. 

MR.  MURRAY :  It  is  a  burden  I  should  not  have  [had. 
It  was  cast  upon  me  by  the  unwillingness  of  the  defense 
to  show  the  Court  the  defense  attitude  toward  specific 
relevancy.  I  think  they  are  laying  back  and  hoping  for 
error.  That  is  what  I  think,  and  I  want  the  record  to 
show  it. 

MR.  ROGGE:  I  can  say  to  that  that  I  don’t  hav<b  to 
lean  back,  Mr.  Murray.  I  think  it  is  there. 

THE  COURT :  I  missed  what  you  said  with  reference 
to  this,  now,  Mr.  Murray.  Are  you  just  calling  it  to  the 
Court’s  attention  without  any  request,  but  you  made  one 
other  statement,  sir.  I 

MR.  MURRAY :  This  is  what  I  believe,  your  Honor! :  I 
believe  the  Court  will  ultimately  rule  as  to  that  statement, 
that  it  is  admissible  against  Mrs.  Weinstein  as  to  a  meet¬ 
ing  in  Mr.  Wolf’s  office  with  the  people  who  she  says  ^re 
not  thereby  involved  in  an  admission  that  they  were  th^re 
and  her  statement  that  they  were  there  is,  as  to  them, 
hearsay,  and  it  would  be  no  evidence  that  they  were,,  in 
fact,  there.  That  requires  a  great  refinement  of  dealing 
and  instructions,  and  I  don’t  think  it  ought  to  be 

944  attempted  unless  the  defense  counsel  suggests  it. 

MR.  ROGGE :  There  is  no  refinement  thepre. 
That  has  been  one  of  the  objections  I  have  offered  to  tjiis 
whole  testimony,  namely,  that  statements  in  here  by  dne 
can  not  be  taken  as  against  the  others,  and  where  tliat 
is  all  you  have,  a  statement,  it  is  impossible  for  the  jujry 
to  segregate  in  their  mind  and  hold  only  as  against  the 
person  saying  that  statement  that  is  attributed  to  that 
person.  That  has  been  one  of  my  objections  to  this  whdle 
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line  of  testimony. 

THE  COURT:  I  think  there  are  two  things  here,  Mr. 
Rogge.  One  is  the  count  of  conspiracy  and  the  other  is 
the  substantive  charge. 

MR.  ROGGE:  That  is  right.  There  are  two  counts, 
Judge. 

THE  COURT:  I  will  eliminate  the  part  starting  on 
page  95. 

MR.  MURRAY :  We  think  it  is  admissible  against  her, 
your  Honor,  but  if  the  Court  thinks  it  better  be  kept  out 
entirely  in  order  to  avoid  the  delicate  problem  of  trying 
to  separate  between  her  and  the  other  defendants,  we  will 
consent  to  that. 

THE  COURT :  That  goes  down  to  96  where  it  says : 

“MR.  MUNDT:  That  is  all  I  have.” 

MR.  ROGGE:  And  beginning  where,  Judge? 

THE  COURT:  Over  on  page  95,  starting: 

“MR.  MUNDT:  When  you  were  down  to  Mr. 
945  Wolf’s  office  that  evening” — 
and  continued  over  on  96  to : 

“MR.  MUNDT:  That  is  all  I  have.” 

MR.  BURKE :  Did  your  Honor  say  everything  on  page 
96? 

THE  COURT:  No,  sir,  down  to  where  it  says: 

“MR.  MUNDT:  That  is  all  I  have.” 

MR.  MURRAY :  Those  are  all  the  suggestions  we  make, 
if  the  Court  please. 

THE  COURT :  Very  well,  sir. 

What  about  the  next  question  on  page  96? 

MR.  MURRAY:  “Did  you  ask  your  question” — ? 

THE  COURT :  Yes,  sir. 

MR.  MURRAY :  Yes,  sir,  we  think  that  is  relevant. 

THE  COURT :  Very  well,  sir. 

MR.  MURRAY:  I  didn’t  know  just  what  your  Honor 
had  in  mind.  Do  you  mean  that  that  sentence  is  a 
comment  between  one  committee  member  and  another, 
reminding  him  to  ask  a  question? 
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THE  COURT :  Yes,  sir. 

MR.  MURRAY :  We  agree  that  ought  to  go  out,  if  |  the 
Court  thinks  it  should. 

THE  COURT:  I  don’t  think  it  is  material  to  what 
we  have  here. 

MR.  MURRAY :  No,  sir.  So  that  the  reading  on  ^age 
96  will  begin: 

946  “THE  CHAIRMAN:  As  chairman—” 
and  so  forth. 

THE  COURT:  Yes,  sir. 

(Counsel  returned  to  the  trial  table.) 

THE  COURT:  You  may  proceed,  Mr.  Burke. 

•  *  *  • 

1059  THE  DEPUTY  CLERK:  If  there  are  any  wit¬ 
nesses  in  the  courtroom  who  have  not  previously 

been  called,  you  will  remain  outside  until  called. 

MR.  ROGGE:  May  we  approach  the  bench,  ybur 
Honor? 

THE  COURT :  Yes. 

(Counsel  for  both  sides  approached  the  bench  &nd 
conferred  with  the  Court,  in  a  low  tone  of  voice,  as 
follows:) 

MR.  ROGGE :  I  was  advised  this  noon  that  the  Tinies- 
Herald  plans  on  having  another  article  of  the  same  type 
as  this  morning  in  tomorrow  morning’s  paper. 

Now,  Judge,  that  cannot  be  other  than  deliberate.  Now, 
I  know  that  the  cases  go  that  newspapers  can  comment 
on  court  proceedings.  Of  course,  I  don’t  know  what  to¬ 
morrow  morning’s  article  is  going  to  be. 

THE  COURT:  And  I  certainly  don’t. 

MR.  ROGGE:  I  am  sure  your  Honor  doesn’t  either|. 

I  do  know  that  this  article  contains  at  least  two  njiis- 
statements.  Whether  there  are  others  in  it  or  not|  I 
don’t  know.  I  haven’t  looked  up  the  law  on  it,  but  I  do 
know  that  in  a  case  like  that,  in  Louisiana,  the  judge  did 
two  things — this  was  a  case  that  arose  in  1939  j  it 

1060  is  not  reported — in  the  first  place,  he  asked  ^he 
jurors  specifically  whether  they  seen  the  offending 
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article,  and  in  the  second  place,  he  asked  the  district 
attorney’s  office,  the  district  attorney  specifically,  to  pro¬ 
ceed  against  the  newspaper  for  contempt  on  the  basis 
that  they  had  written  an  article  containing  an  untrue 
statement,  and  I  do  know  that  the  contempt  was  prosecuted 
and  the  publisher  and  the  reporter  were  each  fined  $100 
for  contempt  of  court. 

I  hate  to  burden  the  court  with  these  things,  but  I  do 
feel  that  a  campaign  like  that,  which  I  think  is  studied, 
has  the  effect  of  making  it  difficult,  if  not  impossible,  for 
us  to  get  a  fair  trial.  I  think  this  was  a  very  bad  article 
this  morning,  and  I  can’t  do  any  more  than  call  this  to 
the  Court’s  attention,  for  I  understand  there  is  another 
one  coming  out  in  the  moring  of  a  like  caliber. 

THE  COURT:  What  is  your  specific  suggestion,  Mr. 

'  Rogge? 

MR.  ROGGE:  Well,  what  I  am  going  to  ask  the  Court 
to  do  is  this:  I  shall  get  the  paper  in  the  morning  and  if 
the  article  contains  what  I  think  are  untrue  statements,  I 
am  going  to  ask  your  Honor  to  do  two  things.  I  am  going 
to  ask  your  Honor  in  the  first  place  to  ask  the  jurors 
specifically  whether  they  have  read  either  one  of  those 
items,  and,  in  the  second  place,  I  am  going  to  suggest  to 
your  Honor  if  the  article  contains  untrue  statements,  as 
this  one  does,  that  it  amounts  to  a  contempt  of  court 
1061  and  that  the  District  Attorney  should  do  something 
about  it. 

THE  COURT:  Now,  let  me  ask  you  this,  sir:  I  have, 
as  you  know — and  will  this  afternoon  when  we  leave  here — 
instructed  the  jury  not  to  read  papers. 

Will  it  be  your  specific  desire  that  I  specifically  instruct 
that  they  not  read  that  paper? 

MR.  ROGGE :  No.  I  don’t  think  I  am  going  to  ask  your 
Honor  to  change  his  instructions.  The  instruction  that 
your  Honor  gives  about  not  to  read  about  this  case  in  the 
newspapers,  is  satisfactory  to  me. 

I  am  not  going  to  ask  your  Honor  to  single  out  a  specific 
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newspaper.  If  that  is  their  newspaper,  I  think  they  are 
entitled  to  read  it,  but  what  I  am  going  to  ask  your  Hpnor 
to  do,  if  there  is  an  article  that  makes  a  patent  misstate¬ 
ment  of  fact,  I  am  going  to  ask  your  Honor  to  ask  about 
the  specific  offending  article. 

THE  COURT :  All  right,  sir. 

Have  you  gentlemen  anything  to  say? 

MR.  MURRAY:  Nothing,  your  Honor.  , 

While  we  are  here,  it  would  be  a  good  opportunity  for 
me  to  say  to  your  Honor  that  our  next  evidence  will  be 
Government’s  Exhibit  No.  2,  the  testimony  of  Dr.  Bar^ky, 
which  we  propose  to  offer  for  reading,  as  we  have  the 
previous  testimony,  with  certain  exclusions  which  we  have 
indicated. 

MR.  ROGGE:  I  may  say  to  your  Honor,  I  do 
1062  not  have  a  copy — yes,  I  do. 

MR.  MURRAY :  You  had  a  copy  of  this  and  all 
the  other  testimony  for  a  month. 

MR.  ROGGE:  Not  Helen  Bryan. 

MR.  MURRAY :  I  am  not  offering  Helen  Bryan.  I 
am  talking  about  Dr.  Barsky’s.  , 

MR.  ROGGE:  I  have  a  copy  of  that. 

I  can  say  as  to  that,  if  your  Honor  please,  that  I  m^ke 
all  the  objections  that  I  heretofore  made,  namely,  tha|  it 
is  not  admissible  pursuant  to  Section  634  of  Title  28;  t|iat 
it  is  hearsay;  that  it  consists  of  a  statement  made  by  one 
of  the  defendants  out  of  the  presence  of  any  of  the  other 
defendants;  that  there  has  been  no  conspiracy  established; 
that  this  statement  is  not  made  in  pursuance  of  any  con¬ 
spiracy  and  has  not  been  shown  to  be,  and  furthermore, 
that  in  view  of  the  destruction  of  the  stenotvpe  notes, 
sufficient  foundation  has  been  laid,  and  since  I  have  also 
read  this,  I  also  make  the  objection  on  the  ground  of 
relevancy. 

THE  COURT:  Are  you  marking  parts  which  are  not 
material  and  not  relevant  to  this  issue  for  the  purpose  of 
elimination?  ; 
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MR.  MURRAY :  Yes,  your  Honor,  I  have  excluded  por¬ 
tions  which  we  believe  to  be  irrelevant. 

MR.  ROGGE:  May  I  get  my  copy? 

THE  COURT:  Yes. 

(Mr.  Rogge  stepped  away  and  returned.) 

1063  THE  COURT:  Page  779  is  their  first  elimi¬ 
nation,  starting  at  the  top  of  the  page. 

MR.  MURRAY :  The  entire  page  of  779. 

The  entire  page  of  780. 

The  entire  page  of  781. 

THE  COURT :  I  will  ask  you,  as  we  are  going  through 
this,  Mr.  Rogge,  to  indicate,  if  you  will,  anything  which  you 
believe  would  be  explanatory  of  any  answer  to  any  ques¬ 
tion  which  the  Government  indicates  is  their  desire  to 
offer  in  evidence. 

MR.  MURRAY :  And  the  first  three  lines  of  page  782. 

MR.  ROGGE:  May  I  go  back,  if  your  Honor  please? 

THE  COURT:  Yes. 

MR.  ROGGE :  On  page  778. 

THE  COURT :  Yes,  sir. 

MR.  ROGGE:  At  the  bottom  of  the  page  he  is  asked 
whether  he  is  one  of  the  organizers,  and  he  says  he  is  one 
of  the  original  members,  and  he  is  asked  if  that  committee 
is  a  voluntary  organization  or  a  corporation,  and  he  says 
it  is  an  unincorporated  association. 

Now,  I  will  admit  that  that  answer  or  all  answers  stand¬ 
ing  by  themselves,  are  answers,  but  I  do  think  that  the 
answer  at  the  top  of  page  780  is  something  that  does  help 
to  explain  the  answer  at  the  bottom  of  page  778. 

THE  COURT :  I  will  eliminate  that  down 

1064  through  782,  sir.  To  the  first  three  lines  on  page 
782. 

And  I  will  eliminate  that  which  appears  in  brackets  on 
page  783. 

Let  me  read  this:  Starting  with  Mr.  Rankin  and  his 
answer,  the  chairman’s  answer  or  statement. 

I  will  eliminate  that  one  about  “MR.  RANKEST:  How 
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much  does  she  draw?  DR.  B ARSKY :  I  don’t  know  that 
that  is  pertinent  here.”  That  is  on  page  784,  neai}  the 
top. 

I  will  eliminate  starting  with  “Mr.  Rankin”  and  ‘‘Mr. 
Landis,”  page  786.  | 

MR.  MURRAY :  Page  788,  your  Honor,  all  but  the  top 
line  is  omitted.  I 

And  the  first  five  lines  of  page  789  are  omitted. 

THE  COURT:  All  right,  through  the  first  five  $nes 
on  page  789.  j 

MR.  MURRAY :  And  then  the  low^er  half  of  page  |789, 
as  indicated. 

THE  COURT:  Yes. 

MR.  MURRAY :  And  the  entire  page  of  790. 

THE  COURT :  And  790. 

MR.  MURRAY :  And  the  upper  half  of  791,  as  indi¬ 
cated.  And  the  lower  half  of  791. 

THE  COURT:  The  upper  part  ending  with  “permit 
him  to  read  the  statement,”  is  out. 

And  the  lower  half  on  page  791,  starting  vjdth 
1065  “MR.  RANKIN :  Now,  wait  a  minute.”  is  omitted. 

MR.  MURRAY :  And  the  entire  page  of  792 J 
THE  COURT :  And  792.  I 

MR.  MURRAY :  The  entire  page  of  793. 

THE  COURT :  And  793. 

Eliminating  down  to  the  point  “Doctor,  do  you  have 
any  objection  at  this  time  to  stating  who  does  have  the 
authority  to  produce  the  records?”  That  is  on  page  794^ 
MR.  MURRAY :  And  the  last  eight  lines  on  page  795, 
and  the  two  lines  on  page  796.  I 

THE  COURT :  On  page  799,  I  think  that  might  throw 
some  point  on  the  preceding  point.  I  will  hear  you  if  yjou 
have  anything  to  say,  sir?  Talking  now  about  “refusing 
to  submit  the  records.” 

MR.  MURRAY :  It  is  entirely  agreeable  to  us,  if  yohr 
Honor  please. 
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THE  COURT :  We  will  retain  that  part  at  the  top  of 
page  799. 

MR.  MURRAY:  And  let  the  exclusion  begin  with 
“THE  CHAIRMAN:  Mr.  Robinson,  do  you  desire  to 
interrogate  further?” 

THE  COURT :  I  mean  the  first  part  of  it,  sir.  I  will 
read  the  last  part  too. 

We  will  retain  the  question  and  the  answer  on  799,  down 
through  the  part  “THE  CHAIRMAN:  Yes.” 

At  the  bottom  of  799,  I  will  eliminate,  starting 
1066  with  “MR.  THOMAS:  I  have  one  question.  Has 
Miss  Bryan  got  a  copy  of  those  minutes?” 

MR.  MURRAY:  Beginning  with  the  seventh  line  from 
the  bottom  of  page  S07,  that  is  excluded,  from  there  through 
the  end. 

THE  COURT :  Very  well,  sir. 

MR.  ROGGE :  I  wish  to  add  to  my  other  objections,  if 
your  Honor  please,  the  one  of  variance.  The  indictment 
alleges  that  Dr.  Barskv  appeared  on  April  4.  This  is  a 
meeting  of  February  13,  1946.  In  addition  to  all  the  other 
objections  that  I  have  made. 

MR.  MURRAY :  I  now  offer  this  in  evidence  with  the 
exclusions  indicated,  and  shall  read  it  to  the  jury  that 
wav. 

THE  COURT :  Yes,  sir. 

(Thereupon,  Government’s  Exhibit  2  for  identification, 
was  received  in  evidence.) 

MR.  ROGGE :  And  I  will  note  all  the  objections  that 
I  have  made  during  the  consideration  of  this  document,  I 
think  it  was  offered  a  little  previously — 

THE  COURT:  I  understood  it  was  pertaining  to  this 
time,  sir. 

MR.  ROGGE:  It  is  understood  that  all  the  objections 
that  I  have  stated  apply  to  the  offer  that  is  now  made, 
without  my  restating  it. 

THE  COURT:  Yes,  that  is  right,  sir. 

1067  (Counsel  returned  to  the  trial  table.) 

THE  COURT:  Proceed,  Mr.  Burke. 
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MR.  BURKE:  If  the  Court  please,  Government’s  Ex¬ 
hibit  No.  2,  a  transcript  of  the  testimony  of  the  defendant 
Edward  K.  Barskv,  on  February  13,  1946,  before  the 
Committee  on  Un-American  Activities,  I  shall  now  read 
to  the  jury. 

“Wednesday,  February  13,  1946  j 
House  of  Representatives, 
Committee  on  Un-American  Activities, 
Washington,  D.  C. 

i 

| 

Executive  Session  \ 


The  committee  met  at  10:30  o’clock  a.  m.,  Hon.  Jphn 
W.  Wood  (chairman)  presiding. 

THE  CHAIRMAN :  Let  us  come  to  order,  gentlemen. 
MR.  ADAMSON :  We  have  Dr.  Barsky  here  this  mprn- 


mg. 


THE  CHAIRMAN :  Will  you  be  sworn,  Dr.  Barsky? 


Testimony  of  Dr.  Edward  K.  Barsky , 

264  Lexington  Avenue,  New  York  City 

(The  witness  was  duly  sworn  by  the  Chairman.) 

MR.  ADAMSON :  Doctor,  will  you  give  your  name  p.nd 
residence  address  to  the  reporter? 

DR.  BARSKY :  Edward  K.  Barsky,  264  Lexington 
Avenue,  New  York  City. 

MR.  ADAMSON:  And  what  is  your  business  address? 
DR.  BARSKY :  54  East  61st  Street. 

1068  MR.  ADAMSON :  And  what  business  or  profes¬ 
sion  are  you  engaged  in? 

DR.  BARSKY:  I  am  a  surgeon. 

MR.  ADAMSON:  And  are  you  a  citizen  of  the  United 
States? 

DR.  BARSKY:  Yes,  sir. 

MR.  ADAMSON:  Were  you  born  in  New  York? 

DR.  BARSKY :  I  was  born  in  New  York  City. 

MR.  ADAMSON:  How  long  have  you  been  practicing 
in  New  York  City,  Doctor. 
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DR.  BARSKY :  I  have  been  practicing  medicine  since 
1919. 

MR.  ADAMSON :  What  official  connection  do  you  have 
with  an  organization  called  the  Joint  Anti-Fascist  Refugee 
Committee? 

DR.  BARSKY :  I  would  like  at  this  moment  to  request 
the  right  to  consult  with  counsel.  I  understand  that  le¬ 
gally  I  am  not  supposed  to  answer  questions  that  are  not 
pertinent.  The  pertinency  of  questions  is  a  legal  matter. 
I  am  in  a  sort  of  jeopardy.  I  don’t  think  I  am  competent 
at  all  times  to  discuss  the  legal  aspect  of  it,  and  I  would 
like  to  request  permission  to  consult  with  counsel. 

THE  CHAIRMAN :  I  will  give  you  an  opportunity  to 
discuss  with  counsel.  Is  your  counsel  in  the  ante¬ 
room? 

1069  DR.  BARSKY :  He  is  waiting  outside. 

THE  CHAIRMAN :  You  can  go  out  and  consult 

him. 

MR.  MUNDT:  This  is  Executive  Session  here. 

DR.  BARSKY:  You  mean  that  in  case  some  doubt 
arises  in  my  mind,  I  can  consult  with  him? 

THE  CHAIRMAN :  Yes,  you  will  be  accorded  that 
privilege.  Do  you  desire  to  consult  with  him  before  you 
answer  any  questions  asked  you? 

DR.  BARSKY :  No,  sir. 

MR.  ADAMSON :  Are  you  the  Dr.  Edward  Barsky — 

MR.  THOMAS:  I  didn’t  get  the  answer  to  that  last 
question. 

THE  CHAIRMAN :  The  question  that  was  propounded 
to  you  was  what  official  connection  do  you  have  with  the 
Joint  Anti-Fascist  Refugee  Committee? 

DR.  BARSKY:  I  am  national  chairman  of  the  Joint 
Anti-Fascist  Refugee  Committee. 

MR.  ADAMSON :  Are  you  the  Dr.  Edward  Barsky 
who  sometimes  signs  letters  on  the  stationery  of  the  Joint 
Anti-Fascist  Refugee  Committee? 

DR.  BARSKY:  Yes,  sir. 
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MR.  ADAMSON :  What  is  the  office  address  of  that . 
committee  ? 

DR.  B ARSKY :  192  Lexington  Avenue,  New  York  (jhty. 

MR.  ADAMSON :  How  long  has  that  committee 

1070  been  in  existence? 

DR.  B ARSKY :  Since  March,  1942. 

MR.  ADAMSON :  And  where  you  one  of  the  organiizers 
of  the  committee? 

DR.  BARSKY :  I  was  one  of  the  original  members  of 
that  committee.  I 

MR.  ADAMSON :  And  is  that  committee  a  voluntary 
organization  or  a  corporation  ? 

DR.  BARSKY :  Well,  it  is  an  unincorporated  associa¬ 
tion. 

MR.  ADAMSON :  Tell  me  what  your  official  duties  are 
with  the  Refugee  Committee. 

DR.  BARSKY:  Well,  I  am  a  rather  busy  surgeon.  I 
am  not  on  the  payroll.  I  am  a  pure  volunteer.  I  stopj  in 
at  the  city  organization  once  in  a  while.  I  am  open  jfor 
the  organization  any  time.  I  would  be  chairman  of  a 
meeting  if  I  happened  to  be  present.  I  would  do  the 
ordinary  duties  of  an  unpaid  volunteer  chairman  of  ainy 
type  of  relief  organization  such  as  this.  | 

MR.  ADAMSON :  As  chairman  of  the  organization  yjou 
are  at  the  head  of  the  committee,  aren’t  you,  Doctor? 

DR.  BARSKY:  Well,  I  suppose,  if  you  consider  a 
voluntary  chairman  of  a  relief  organization  head  of  the 
committee — I  don’t  know  exactly  what  you  mean 

1071  by  ‘head  of  the  committee.’  I  am  Chairman. 

MR.  ADAMSON:  Well,  if  you  are  not  head  pf 
the  organization,  who  is? 

DR.  BARSKY:  What  do  you  mean  by ‘head’? 

MR.  ADAMSON :  Well,  you  tell  us.  You  say  you  are 
the  Chairman. 

DR.  BARSKY :  I  am  Chairman,  and  I  say  that  dp- 
scribes  my  activities  as  a  voluntary  chairman  of  a  relipf 
organization.  I  conduct  meetings  if  I  am  there.  I  take 
part — I  participate  in  the  discussions. 
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MR.  ADAMSON :  What  executives  does  the  committee 
have  besides  yourself? 

DR.  BARSKY :  The  committee  have  a  volunteer  chair¬ 
man,  who  I  am.  We  have  a  paid  executive  secretary. 

MR.  ADAMSON:  Who  is  that? 

DR.  BARSKY :  Miss  Helen  R.  Bryan. 

MR.  ADAMSON :  What  are  her  duties? 

DR.  BARSKY:  Her  duties  are,  broadly  speaking,  all 
those  duties  that  would  be  discharged  as  the  duties  of  an 
executive  secretary  of  an  organization. 

MR.  ADAMSON :  Is  Miss  Bryan  the  only  paid  execu¬ 
tive  of  the  committee? 

DR.  BARSKY:  She  is  the  only  paid  executive.  We 
have  a  paid  staff.  She  is  the  only  paid  executive 
1072  of  the  committee. 

MR.  MUNDT:  Who  determines  the  rate  of  pay 
that  Miss  Bryan  draws? 

DR.  BARSKY :  That  Miss  Bryan  draws  ?  I  think  the 
Executive  Board  determines  that. 

MR.  MUNDT:  And  you  are  chairman  of  the  Execu¬ 
tive  Board? 

DR.  BARSKY:  Yes,  sir. 

THE  CHAIRMAN :  I  believe  you  say  you  have  a  paid 
staff  too? 

DR.  BARSKY :  Yes,  we  have  a  staff. 

THE  CHAIRMAN :  Does  your  Executive  Board  fix 
the  pay  of  those  staff  members,  the  same  as  they  do  that 
of  Miss  Bryan? 

DR.  BARSKY:  I  don’t  think  the  Executive  Board 
knows  what  the  staff  people  get.  That  is  left  more  to 
Miss  Bryan  to  handle. 

MR.  ADAMSON :  Miss  Bryan,  then,  is  the  paid  mana¬ 
ger  and  executive  of  your  New  York  office?  Is  that 
correct? 

DR.  BARSKY :  The  paid  executive  secretary,  national 
executive  secretary. 

MR.  ADAMSON :  In  other  words,  she  is  the  Executive 
Board  of  the  organization? 
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MR.  RANKIN :  You  couldn’t  say  that. 

1073  MR.  ADAMSON:  I  want  him  to  tell  us  what 
she  is. 

DR.  BARSKY :  I  would  say  she  is  the  administrative 
head  of  the  organization.  j 

MR.  ADAMSON:  She  is  the  administrative  head  |of 
the  organization. 

DR.  BARSKY:  Yes,  sir.  | 

MR.  MUNDT:  Subject  to  the  direction  of  the  Execu¬ 
tive  Board? 

DR.  BARSKY :  That  is  correct. 

MR.  RANKIN :  Of  which  you  are  Chairman  ? 

DR.  BARSKY:  Yes,  sir. 

MR.  ADAMSON :  But,  subject  to  the  control  of  the 
Executive  Committee,  she  hires  and  fires  the  employees?1 

DR.  BARSKY :  I  don’t  think  the  Executive  Committee 
interferes  or  worries  much  about  whom  Miss  Bryan  hir^s 
and  fires.  They  leave  that  entirely  in  her  hands.  If  they 
are  going  to  hire  a  clerk,  I  don’t  take  any  part  in  that. 

THE  CHAIRMAN:  Along  that  line,  Doctor,  may  I 
interpolate,  the  Executive  Board  has  the  authority,  as  jl 
understand  it,  to  interfere  if  they  want  to,  but  they  ju^t 
don’t  do  it. 

DR.  BARSKY :  They  could  if  they  wanted  to. 

MR.  RANKIN :  They  could  fire  her  if  they  wanted  to, 
couldn’t  they? 

1074  DR.  BARSKY :  Subject  to  a  little  difficulty,  yes. 
MR.  ADAMSON :  Let  me  ask  you  one  mor^ 

question,  Doctor.  Miss  Bryan  has  charge,  then,  of  thp 
keeping  of  all  the  records,  custody  of  the  records  of  the 
committee  ? 

DR.  BARSKY :  Well,  as  is  done  in  various  organiza¬ 
tions  of  this  type. 

MR.  ADAMSON :  Does  Miss  Bryan  have  the  custody 
of  the  records  of  the  committee,  and  is  it  her  duty  to  see 
that  they  are  properly  preserved? 
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DR.  BARSKY :  I  would  say  that  is  one  of  the  duties, 
yes,  sir. 

MR.  ADAMSON :  Dr.  Barsky,  you  were  served  with 
a  subpoena  by  this  committee  on  January  28th?  Is  that 
true? 

DR.  BARSKY:  I  think  that  is  the  date.  Yes,  that 
was  the  date. 

MR.  ADAMSON :  Mr.  Chariman,  I  would  like  to  offer 
this  subpoena,  together  with  the  return  thereon,  for  the 
record  here  as  Exhibit  1,  Barsky. 

(The  subpoena,  addressed  to  Edward  K.  Barsky,  signed 
by  John  S.  Wood,  Chairman,  Committee  on  Un-American 
Activities,  was  marked  Exhibit  1-Barsky.) 

This  subpoena,  gentlemen,  asks  for  the  production 
1075  of  the  books,  ledger  sheets,  documents  and  writings, 
evidencing  the  receipt  of  money  by  the  Joint  Anti- 
Fascist  Refugee  Committee  or  its  agents  or  its  employees 
for  use  on  its  behalf  from  any  and  all  sources,  including 
the  names  and  addresses  of  persons,  firms  or  corporations 
of  all  contributions  of  funds  thereto,  during  the  period  of 
the  calendar  years  of  1944  and  1945 ; 

Also  all  books,  ledger  sheets,  bank  statements,  records 
or  other  writings  showing  a  disposition  of  the  funds  of 
said  Joint  Anti-Fascist  Refugee  Committee,  including  the 
names  and  addresses  of  any  person,  firm  or  corporation 
to  whom  any  and  all  of  such  funds  have  been  paid,  includ¬ 
ing  the  amount  thereof,  during  the  calendar  years  of  1944 
and  1945; 

Also  all  letters,  telegrams  or  other  correspondence  re¬ 
ceived  by  said  Joint  Anti-Fascist  Refugee  Committee  from 
any  person,  firm  or  corporation,  or  political  unit  outside 
the  continental  limits  of  the  United  States,  including  all 
copies  of  letters,  telegrams  or  other  communications  made 
by  said  Joint  Anti-Fascist  Refugee  Committee  to  any  per¬ 
son,  firm  or  corporation  or  political  unit  outside  the  con¬ 
tinental  limits  of  the  United  States,  during  the  calendar 
years  1944  and  1945. 
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1076  Now,  Dr.  Barsky,  I  ask  you  if  you  have  produced 
for  the  committee,  in  compliance  with  this  subpoena, 

the  papers,  documents  and  records  called  for  in  the  Sub¬ 
poena? 

DR.  BARSKY :  Mr.  Chairman,  I  am  here  in  response 
to  a  subpoena  requiring  me  to  appear.  I  have  a  statembnt 
here —  | 

THE  CHAIRMAN :  What  we  would  like  to  have  fitst, 
Doctor,  is  a  categorical  answer  to  the  question,  are  you 
prepared  to  produce  those  records  now,  and  if  you  answer 
that  question,  then  maybe  your  statement  might  be  perti¬ 
nent. 

DR.  BARSKY :  I  would  like  to  answer  that  question 
in  my  own  way.  I  don’t  see  why  I  can’t  answer  witfy  a 
statement.  I  will  not  lose  any  time  if  I  read  the  statement, 
and  I  think  it  is  no  more  than  fair  that  I  read  it. 

THE  CHAIRMAN :  If  you  will  pardon  me  a  momeht, 
I  will  say  to  the  witness —  ; 

DR.  BARSKY  (interposing) :  May  I  say  that  yo^ir 
subpoena  orders  me  to  produce  certain  documents  in  rjay 
possession,  custody  and  control,  as  described  in  that  sub¬ 
poena,  and  since  I  don’t  have  either  in  my  possession, 
custody  or  control  the  documents  described  in  that 

1077  subpoena,  I  am  unable  to  comply  with  your  order 

to  produce  them.  1 

MR.  BONNER:  Doctor,  do  you  have  any  objection  kt 
this  time  to  stating  who  does  have  the  authority  to  produce 
the  records  ? 

DR.  BARSKY :  I  would  say  that  the  Board  of  di¬ 
rectors,  the  Executive  Board,  would  have  the  ultimate 
authority  to  produce  the  records. 

MR.  RANKIN:  And  you  are  chairman  of  the  Board, 
you  say?  I 

DR.  BARSKY:  Yes. 

MR.  RANKIN :  Then  you  would  have  the  right  to  pro¬ 
duce  those  records,  wouldn’t  you,  and  you  refuse  to  produce 
them  ? 
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THE  CHAIRMAN :  Yon  have  the  right  to  produce 
them  if  you  want  to? 

DR.  BARSKY :  No,  I  do  not  have  the  right  to  produce 
them,  because  I  am  not  charged  with  nor  are  the  records 
in  my  possession  nor  in  my  custody.  As  a  volunteer 
worker  I  am  not  charged  with  the  possession  of  these 
records. 

THE  CHAIRMAN :  Pardon  me  just  a  moment.  Let 
me  ask  you  this  question:  suppose  litigation  was  pending 
in  the  court  in  New  York,  where  your  organization  exists, 
which  involved  the  producing  of  records,  and  you  were 
served  by  the  court  with  a  subpoena  to  produce 

1078  them,  wouldn ’t  you  have  the  power  to  produce  them? 

DR.  BARSKY :  I  don’t  think  so,  as  a  point  of 
law.  I  think  that  would  depend  upon  the  Executive  Board. 

MR.  MUNDT:  How  many  members  of  the  Executive 
Board  are  there? 

DR.  BARSKY:  19  or  20. 

THE  CHAIRMAN :  Have  you  got  a  list  of  them  there? 

MR.  MUNDT:  Are  they  listed  on  your  letterhead? 

DR.  BARSKY :  No,  those  are  our  sponsors. 

MR.  RANKIN :  You  refuse  then  to  submit  those  rec¬ 
ords  to  the  committee  in  response  to  the  subpoena? 

DR.  BARSKY:  I  don’t  refuse  to  submit  them.  As 
I  said  in  my  statement,  since  these  records — 

MR.  RANKIN  (interposing) :  You  decline  to  do  so? 

DR.  BARSKY:  I  don’t  refuse  and  I  don’t  decline.  I 
said  in  my  statement  that  since  those  records  are  not  in 
my  possession,  control  or  custody,  I  am  unable  to  produce 
them. 

MR.  RANKIN :  And  you  are  carrying  out  their  orders 
in  refusing  to  submit  the  records?  That  is  right,  isn’t  it? 

DR.  BARSKY :  I  suppose  that  is  right. 

MR.  MUNDT:  That  decision  of  the  Executive  Board 
is  spread  on  the  minutes  of  your  committee  some 

1079  place,  is  it  not? 

DR.  BARSKY:  Certainly. 
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MR.  RANKIN:  Is  it  binding  on  you? 

DR.  B ARSKY:  Is  it  binding  on  me?  I  imagine  ij;  is. 
I  am  a  volunteer  worker.  I  am  not  in  the  office  all  the 
time.  I  don’t  have  charge  of  the  books  or  records,  and 
I  can’t  take  things  out  without  their  permission. 

MR.  BONNER:  Was  your  full  Board  present  at  the 
time  you  adopted  this? 

DR.  BARSKY :  The  majority  that  voted  on  it  \yere 
present,  yes. 

MR.  UNDT:  A  majority  vote,  "was  it? 

DR.  BARSKY:  Yes. 

MR.  ADAMSON :  Will  you  step  outside  just  a  few  ihin- 
utes,  Doctor,  and  we  will  call  you? 

(The  witness  withdrew  and  the  discussion  by  the  com¬ 
mittee  continued  off  the  record.) 

THE  CHAIRMAN:  Call  the  witness  back. 

(The  witness  returned  to  the  witness  stand.) 

MR.  ADAMSON :  Dr.  Barskv,  would  you  be  willing  or 
would  your  organization  be  willing  to  permit  the  investi¬ 
gators  of  this  committee  to  come  to  your  New’  York  office 
and  inspect  your  books,  records  and  papers  there  without 
the  necessity  of  moving  them  physically  out  of  the  oljfice 
and  down  here  into  the  committee  room? 

1080  DR.  BARSKY :  Well,  I  don’t  think  I  can  answer 
that  question,  speaking  for  the  organization. 

MR.  ADAMSON:  But  personally,  as  Chairman? 

DR.  BARSKY:  Personally,  as  Chairman  it  is  not ; up 
to  me.  It  doesn’t  depend  on  wiiat  I  say. 

MR.  ADAMSON :  Isn’t  it  a  fact  that  you  put  the  matter 
of  permitting  the  investigators  to  come  into  the  office  up 
to  your  Executive  Board.  You  have  already  put  that  jup 
to  them,  haven’t  you? 

DR.  BARSKY:  Yes,  sir. 

MR.  ADAMSON :  And  your  Executive  Board  refuged 
to  consent. 

DR.  BARSKY :  You  me&n  on  the  question  of  letti(ng 
the  investigator  come  in? 
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MR.  ADAMSON :  To  let  the  investigator  come  and  look 
at  the  books,  papers  and  records? 

DR.  BARSKY:  Yes,  they  did. 

MR.  ADAMSON :  So  that  yon  understand,  then,  that 
we  at  first  wanted  to  inspect  your  records  in  New  York, 
instead  of  bringing  them  down  here?  Yon  understood 
that,  didn’t  you? 

DR.  BARSKY :  We  understood  a  lot  of  things.  I  mean 
our  objection  was  based  on  a  lot  of  things. 

MR.  ADAMSON :  Well,  on  that  one  point  will  you 
answer  them  one  at  a  time?  You  understood  we 
10S1  were  willing  to  come  up  there  and  look  at  the 
records  rather  than  bring  them  down  here? 

DR.  BARSKY :  Well,  you  made  nothing  clear.  You 
stated  you  wanted  to  investigate,  to' see  whether  we  should 
be  investigated. 

MR.  ADAMSON :  We  wanted  to  see  the  books  and 
papers  and  records  in  your  New  York  office,  didn’t  we? 
Is  that  true? 

DR.  BARSKY :  So  far  as  I  can  recollect,  you  wrote 
us  a  letter — 

MR.  THOMAS  (interposing) :  That  is  evasive.  An¬ 
swer  the  question. 

DR.  BARSKY :  You  are  asking  me  to  answer  the 
question.  I  am  trying  to  answer  the  question  in  all  honesty 
and  at  the  same  time  clearly  and  to  the  best  of  my  recol¬ 
lection.  It  is  not  a  simple  question,  because  I  would  like 
to  have  the  answer  correct,  exactly  correct.  The  letter 
was  to  send  an  investigator  down  to  see  whether  we  should 
be  investigated.  The  Executive  Board  took  it  up  and  we 
sent  you  back  a  note,  I  think,  indicating  that  we  didn’t 
think  we  should  be  investigated,  with  no  reasons  for  it. 

MR.  ADAMSON :  In  other  words,  your  Executive 
Board  considered  the  matter  and  decided  to  refuse  access 
to  your  records  in  New  York  by  one  of  our 
1082  investigators  ? 

DR.  BARSKY :  I  think  that  is  a  matter  of  record. 

MR.  ADAMSON :  That  is  a  fact,  isn’t  it? 
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DR.  B ARSKY :  I  think  so.  I  don’t  know  exactly  what 
the  letter  stated. 

MR.  ADAMSON:  Well,  I  just  wanted  it  to  be  niade 
clear  that  it  is  not  physically  necessary,  or  was  not  in  the 
beginning,  for  the  records  to  be  brought  here  to  Washing¬ 
ton.  | 

DR.  B ARSKY :  I  don’t  know  whether  the  Executive 

i 

Board  discussed  it  in  that  one  light,  whether  we  should 
allow  the  investigation  to  be  conducted  completely  in  ^ew 
York  and  didn’t  refer  to  delivery  of  the  records  in  Wash¬ 
ington.  The  subpoena  called  for  delivery  of  the  records^ 
MR.  ADAMSON:  But  the  original  request  did  not 
direct  you  to  bring  any  records  to  Washington,  the  infor¬ 
mal  request?  Isn’t  that  true? 

DR.  B ARSKY :  Well,  you  stated  in  your  informal  request 
that  you  wanted  to  send  an  investigator  to  investigate  to 
see  whether  we  should  come  under  the  surveillance  of  yOur 
committee.  \ 

MR.  MURDOCK :  For  the  .  benefit  of  the  recqrd 
shouldn’t  that  letter  and  the  reply  be  placed  in  fhe 
record? 

1083  THE  CHAIRMAN:  Yes.  | 

MR.  ROBINSON :  On  that  matter,  you  presented 
to  the  Board  and  the  Board  decided  that  they  would  ijiot 
permit  the  investigators  to  look  over  your  records? 

DR.  BARSKY :  We  discussed  it  in  the  Board  meeting. 
I  don’t  exactly  remember  the  complete  minutes,  but  fhe 
tenor  of  the  meeting  was  that  the  committee,  of  course, 
was  set  up  in  consultation  with  counsel,  and  so  on,  ahd 
considered  that  there  was  no  reason  why  it  should  pe 
considered  a  fit  committee  for  investigation  by  any  com¬ 
mittee  to  investigate  un-American  activities. 

THE  CHAIRMAN :  And  for  that  reason  they  declined 
the  request  of  this  commimttee? 

DR.  BARSKY :  To  permit  an  investigator  to  go  [to 
New  York  to  look  at  the  records. 
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THE  CHAIRMAN :  Are  there  any  other  questions  by 
the  committee? 

MR.  ROBINSON :  Do  you  still  have  the  same  idea,  the 
same  mind  now  that  you  had  then,  or  have  you  changed 
your  mind? 

DR.  B ARSKY :  Personally? 

MR.  ROBINSON:  Yes. 

DR.  BARSKY:  In  what  respect? 

MR.  ROBINSON :  On  whether  or  not  you  should 

1054  permit  an  investigator  of  this  committee  to  examine 
vour  books? 

DR.  BARSKY :  Do  you  want  a  personal  opinion? 

MR.  ROBINSON:  Yes. 

DR.  BARSKY:  I  don’t  know  whether  I  am  here  per¬ 
sonally.  Whatever  I  speak  here  I  speak  representing  the 
organization.  I  don’t  know  whether  my  personal  views — 

MR.  ROBINSON  (interposing) :  Speak  representing 
the  organization  if  you  want  to. 

DR.  BARSKY :  I  can  only  tell  you  what  took  place  at 
the  last  Executive  Board  meeting. 

MR.  ROBINSON:  At  that  meeting  they  refused  to 
permit — 

DR.  BARSKY  (interposing) :  At  that  meeting  they 
refused  to  give  me  custody  of  the  books  and  records  and 
so  on. 

MR.  ROBINSON:  Or  permit  investigation?  Did  they 
refuse  also,  the  Board,  to  permit  the  examiner  of  this 
committee  to  inspect  the  books  in  New  York,  in  your 
office? 

DR.  BARSKY :  At  the  last  meeting  that  was  not  taken 
up  at  all.  The  last  meeting  was  based  purely  on  the 
subpoena. 

MR.  ADAMSON:  It  was  a  prior  meeting  at 

1055  which  they  said  they  did  not  want  the  examiner  to 
come  in,  wasn’t  it? 

DR.  BARSKY :  That’s  right. 

MR.  MUNDT:  Your  personal  position  still  is  that  the 
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examiner  should  not  come  up  to  New  York  and  go  through 
your  files  ?  | 

DR.  BARSKY :  Is  my  personal  position  a  matter  of 
record? 

MR.  MUNDT:  If  you  want  it  to  be. 

DR.  BARSKY :  If  I  am  here  as  an  individual — sinpe 
I  am  here  not  as  an  individual,  I  don’t  think  it  should  be}  a 
matter  of  record.  My  personal  feeling  is  that  our  coijn- 
mittee  is  doing  a  relief  job,  that  we  are  doing  a  wortljiy 
relief  job. 

MR.  ROBINSON:  That  is  not  before  us.  The  ques¬ 
tion  now  is  whether  or  not  it  is  your  opinion  that  you 
should  defy  a  subpoena  issued  by  Congress  to  you  to  do 
something. 

DR.  BARSKY :  I  am  not  a  lawyer,  and  on  that  poiiit, 
whether  or  not  I  should  defy — you  say  ‘defy  a  subpoena f? 

MR.  ROBINSON:  Yes. 

DR.  BARSKY:  On  that  point  whether  I  should  deffv 
a  subpoena  issued  by  Congress  for  me  to  produce  some¬ 
thing,  it  certainly  depends  upon  the  fact  whether  I  aln 
or  am  not  physically  able  to  do  something  to  answer 
1086  that  subpoena,  and  that  subpoena  which  asked  n}e 
to  produce  the  books  and  records  I  am  unable  tjo 
answer,  because  these  books  and  records  are  not  in  mrp 
custody.  I  can  speak  very  clearly  about  the  activities  of 
the  corporation,  that  we  have  nothing  to  hide.  I  am  ver^ 
happy  to  speak  about  those  things. 

THE  CHAIRMAN :  Along  that  line,  if  one  of  our  in¬ 
vestigators  should  come  to  your  office  tomorrow,  or  this 
week  or  next  week,  or  any  week,  and  ask  you  the  pointed 
question  whether  or  not  you  will  permit  him  to  go  in  and 
examine  the  records  of  your  committee  called  for  in  thib 
subpoena,  would  you  decline  to  do  that? 

DR.  BARSKY :  I  would  have  to  leave  it  to  the  Execu¬ 
tive  Board. 

THE  CHAIRMAN:  What  would  your  answer  be  t<j) 
him? 
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DR.  BARSKY :  My  answer  would  be  that  I  would  have 
to  take  the  matter  up  with  our  Executive  Board. 

THE  CHAIRMAN:  Pending  that,  would  you  let  him 
come  in  there  or  not? 

DR.  BARSKY :  It  is  not  up  to  me.  They  are  not  my 
records.  It  certainly  would  not  be  within  my  power  to 
say  to  this  investigator,  ‘Go  ahead  and  look  at  those 
records.’  They  are  not  my  records. 

THE  CHAIRMAN :  Then  we  understand  that 
1087  you  would  decline  to  permit  him  to  do  it? 

DR.  BARSKY :  That  is  the  same  thing  as  asking 
would  I  allow  him  to  go  into  the  Chase  National  Bank. 
I  have  nothing  to  do  with  it.  I  have  no  right  to  do  so. 

THE  CHAIRMAN :  I  will  put  it  the  other  way  around. 
Would  you  permit  him  to  do  it? 

DR.  BARSKY:  I  personally?  No,  I  have  no  right  to 
permit  him  or  not  permit  him.” 

MR.  MURRAY :  That  completes  the  reading  of  the 
testimony,  if  the  Court  please. 

I  am  now  prepared  to  recall  Congressman  Wood  for 
further  direct  testimony. 

THE  COURT:  Very  well,  sir. 

Thereupon 


John  S.  Wood 

was  recalled  as  a  witness  for  and  on  behalf  of  Ihe  United 
States  and,  having  been  previously  duly  sworn,  was  exam¬ 
ined  and  testified  further  as  follows: 

Direct  Examination — Resumed 
By  Mr.  Murray: 

Q.  Mr.  Wood,  when  you  testified  last,  it  was  six  days 
ago — the  17th,  I  think,  of  June — before  the  jury  you  stated 
how  the  Committee  on  Un-American  Activities  had  been 
organized  in  January,  1945. 

1088  Now,  in  July  of  that  year  you  became  for  the  first 
time  a  member  and  its  chairman,  and  continued  as 
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chairman  throughout  the  period  that  we  will  be  concerned 
with  until  January,  1947,  and  that  under  your  direction, 
as  chairman,  certain  subpoenas  were  issued  and  served 
by  authority  of  the  committee  on  different  individuals. 

You  testified  also  that — 

MR.  ROGGE  (interposing) :  Now,  if  the  Court  please, 
this  is  practically  a  speech  summarizing  all  the  previous 
testimony.  I  suggest  that  if  counsel  has  questions  tljiat 
we  proceed  to  them,  your  Honor. 

THE  COURT :  I  assume  that  all  he  is  doing  is  to  orient 
the  witness. 

MR.  MURRAY:  That  is  right,  your  Honor. 

MR.  ROGGE:  I  object  to  the  long  statement,  if  yqur 
Honor  please. 

THE  COURT :  I  understand  he  is  not  going  to  mak^  a 
further  statement.  Are  you? 

MR.  MURRAY :  I  was  going  to  say  a  few  more  things 
to  bring  it  up  to  date. 

If  the  Court  wishes,  I  will  stop. 

THE  COURT :  Suppose  you  come  to  the  bench  and  Ve 
will  see  what  you  are  going  to  say. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  fol- 
lows:) 

1089  MR.  ROGGE:  My  point  is,  your  Honor,  there 
is  no  difficulty  in  proceeding  to  questions,  so  what 
counsel  is  doing,  he  is  taking  advantage  of  this  to  majce 
a  long  speech  for  the  benefit  of  the  jury.  He  is  getting 
in  what  amounts  to  an  opening  summation,  and  I  doi^’t 
think  it  is  proper. 

THE  COURT:  I  don’t  think  he  has  made  a  long  ora¬ 
tion,  sir.  It  is  purely  for  orienting  the  witness. 

MR.  MURRAY :  Your  Honor,  I  think  I  would  have  tlie 
right  to  ask  these  questions  again  in  view  of  the  fact  th$t 
the  jury  hasn’t  heard  them  for  six  days  and  couldnft 
possibly  be  expected  to  remember  them.  I  was  trying  tjo 
eliminate  that  by  making  a  brief — 
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THE  COURT:  Where  do  you  want  to  go  from  here, 
Mr.  Murray? 

MR.  MURRAY :  I  simply  wTant  to  say  that  the  com¬ 
mittee  made  preliminary  steps  to  get  these  records  without 
using  subpoenas,  and  failing  in  that,  they  used  subpoenas. 

That  on  the  24th  of  January,  Miss  Bryan  appeared  and 
didn’t  produce,  and  on  the  13th  of  February,  Barsky 
appeared  and  didn’t  produce,  and  that  thereupon  the 
subpoenas  were  issued  for  the  members  of  the  executive 
board,  exclusive  of  Barsky,  and  that  they  appeared  on 
April  4. 

MR.  ROGGE :  My  objection  to  that,  if  your  Honor 
please,  is  this:  Any  jury  that  hears  a  case  that  lasts  for 
a  period  of  time  has  to  remember  it,  and  the  very  fact 
that  counsel  has  covered  the  subject  is  no  reason  for 
1090  going  over  it  the  second  time. 

THE  COURT:  Is  that  all  in  the  record? 

MR.  MURRAY:  Yes. 

THE  COURT:  Then  you  need  not  repeat  it. 

MR.  ROGGE:  That  is  all  in  the  record. 

(Counsel  returned  to  the  trial  table.) 

By  Mr.  Murray: 

Q.  Mr.  Wood,  when  the  large  group  of  individuals, 
some  sixteen  or  seventeen  in  number,  appeared  on  the 
4th  day  of  April,  did  you  preside  over  the  hearings  for 
the  committee?  A.  Yes,  sir. 

Q.  And  they  all  did  appear  and  testified  separately? 
A.  That  is  right. 

Q.  Will  you  state  whether  they  were  all  asked  the 
question  as  to  their  attitude  as  of  that  day  towards  per¬ 
mitting  the  committee  to  see  the  records  called  for  in  the 
subpoena? 

MR.  ROGGE:  Wait  a  minute.  If  your  Honor  please, 
I  object,  for  all  the  reasons  previously  stated  and  also 
object  for  the  reason  that  it  is  repetitious. 

THE  COURT :  I  think  it  is  in  the  record,  Mr.  Murray. 

MR.  MURRAY :  Very  well,  sir. 
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By  Mr.  Murray: 

Q.  I  will  ask  you,  Mr.  Congressman,  if  on  that  day 
you  saw  papers  of  the  kind  I  now  show  you,  toeing 

1091  Government’s  Exhibits  26  to  26-L,  inclusive. 

(The  witness  examined  the  exhibits.) 

A.  Yes,  sir. 

Q.  In  whose  possession  did  you  first  see  those,  Mr. 
Wood? 

MR.  ROGGE:  If  the  Court  please,  I  haven’t  seen 
these  documents.  If  I  may  look  at  them — 

THE  COURT:  Yes,  sir.  | 

(The  exhibits  were  handed  to  Mr.  Rogge.) 

MR.  MURRAY :  They  were  identified  by  Mr.  Carrjng- 
ton  as  part  of  the  files. 

MR.  ROGGE:  I  object,  for  all  the  reasons  heretofore 
given,  and  also  for  the  additional  reason  that  it  is  repeti¬ 
tious.  i 

THE  COURT :  Let  me  see  what  they  are,  Mr.  Murray. 
(The  exhibits  were  handed  to  the  Court.) 

MR.  MURRAY :  I  hadn’t  actually  offered  them.  I 
proposed  to  ask  one  or  two  questions  before  I  did. 

May  I  proceed? 

MR.  ROGGE :  I  object  to  the  questions,  for  the  reasons 
that  I  stated. 

THE  COURT:  I  will  overrule  your  objections,  sir? 
Are  these  all  the  same,  sir? 

MR.  MURRAY :  With  one  single  exception.  One  weird 
has  been  interlined  in  one  of  them. 

1092  THE  COURT:  Very  well,  sir,  you  may  ask  tlhe 
question. 

By  Mr.  Murray:  ! 

Q.  Mr.  Congressman,  in  whose  possession  did  you  fitfst 
see  these  papers? 

MR.  ROGGE :  Same  objections  as  before,  vour  Honor. 
THE  COURT :  Yes,  sir. 

You  may  answer  the  question,  sir. 
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THE  WITNESS :  In  the  possession  of  the  defendants, 
if  those  are,  in  fact,  the  papers  they  brought. 

Now,  of  course,  they  haven’t  been  in  my  custody.  They 
appear  to  be.  The  defendants  had  papers,  each  of  them, 
similar  to  the  ones  you  have  presented  to  me. 

By  Mr.  Murray: 

Q.  And  to  whom  were  they  turned  over,  to  your  knowl¬ 
edge  ? 

MR.  ROGGE :  And  so  that  the  record  may  be  complete, 
may  all  my  objections  that  I  have  previously  stated  go  to 
this  whole  line  of  questioning,  if  your  Honor  please? 

THE  COURT:  Yes. 

THE  WITNESS:  Yes,  sir.  They  were,  at  the  conclu¬ 
sion  of  the  hearing  of  these  witnesses,  they  were  turned 
over  to  the  clerk  of  the  committee. 

By  Mr.  Murray: 

Q.  Mr.  Carrington?  A.  That  is  right. 

MR.  MURRAY :  May  I  read  a  few  words,  and 
1093  not  the  whole,  of  one  of  them  to  the  jury,  to  indicate 
the  nature  of  the  documents? 

MR.  ROGGE :  I  object  to  that,  for  all  the  reasons  I 
previously  stated,  and  also  that  it  is  repetitious. 

We  read  those  to  the  point  that  your  Honor  suggested 
we  should  not  longer  read  them,  and  now  he  is  offering 
them  again. 

THE  COURT:  I  did  suggest,  Mr.  Rogge,  that  they 
should  not  be  read,  in  the  interest  of  time,  but  now  in  order 
that  it  be  gotten  before  the  jury,  I  will  permit  it  to  be 
done. 

MR.  ROGGE :  So  that  the  record  may  be  clear,  the 
same  objections  that  I  made  to  the  document  itself,  that 
we  had  read  at  such  length,  are  all  repeated  as  to  these 
documents,  plus  the  objection  of  repetition. 

THE  COURT :  Very  well,  sir. 

MR.  MURRAY :  I  shall  read  Government’s  Exhibit  26, 
members  of  the  jury,  which  is  the  top  of  a  group  of  papers, 
identical  in  character,  and  running  from  26  to  26-L,  in¬ 
clusive  : 
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“Mr.  Chairman,  I  have  been  served  with  a  subpoena 
requiring  me  to  appear  and  testify  and  to  produce  certain 
books,  records,  and  correspondence  of  the  Joint  Ahti- 
Fascist  Refugee  Committee  in  my  possession,  custody,  or 
control  over  any  of  the  material  requested  in  the  subpoena 
which  was  served  upon  me.  The  books,  records,  a;nd 

1094  correspondence  of  the  Joint  Anti-Fascist  Refugee 
Committee  are  in  the  possession,  custody,  and  con¬ 
trol  of  Miss  Helen  R.  Bryan,  the  executive  secretary  of 
our  organization,  and  she  is  the  legal  custodian  of  this 
material.  Since  I  do  not  have  either  in  my  possession, 
custody,  or  control  the  books,  records,  and  documents 
described  in  the  subpena,  I  am  unable  to  comply  with  ydur 
order  to  produce  them.” 

MR.  MURRAY :  That  is  all  of  the  direct  examination. 

Cross-Examination  j . 

By  Mr.  Rogge: 

Q.  Congressman  Wood,  at  the  beginning  of  your  direct 
examination  you  stated  something  about  a  prior  committee 
and  counsel  interrupted  you. 

WTiat  committee  did  you  have  reference  to  ? 

MR.  MURRAY:  X  object.  j 

THE  COURT:  Just  a  minute,  sir.  Prior  committee, 
sir  ?  , 

MR.  ROGGE :  That  is  right. 

THE  COURT:  Suppose  you  come  to  the  bench. 

MR.  ROGGE :  I  will  show  your  Honor  the  reference 
to  it. 

THE  COURT:  I  would  like  to  have  you  state  the 
relevance  of  it. 

(Counsel  for  both  sides  approached  the  bench  aijid 
conferred  with  the  Court,  in  a  low  tone  of  voice,  as  foil- 
lows:) 

1095  MR.  ROGGE :  If  your  Honor  please,  he  was  cht 
off  in  the  midst  of  an  answer  in  w’hich  he  made 

reference  to  a  prior  committee,  and  that  was  left  up  in 
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the  air.  I  think  I  am  entitled  to  ask  him  what  that  prior 
committee  was. 

THE  COURT:  If  it  pertains  to  this  committee,  yes, 
but  if  some  other  committee,  no. 

MR.  ROGGE :  It  is  a  committee  under  the  resolution. 
I  can  tell  your  Honor  what  he  was  going  to  say,  and  I  shall 
want  to  make  an  offer  of  proof  on  it. 

THE  COURT :  Yes,  sir. 

MR.  ROGGE :  I  think  his  answer  would  be  that  it  was 
the  Dies  Committee,  and  that  it  was  in  operation  from 
1938  to  1945.  I  haven’t  asked  him,  so  I  don’t  know. 

THE  COURT:  If  it  is  a  different  committee,  we  will 
not  admit  it  at  this  time,  sir. 

MR.  ROGGE:  Then  I  shall  wish  to  make  an  offer  of 
proof  on  that.  Does  your  Honor  wish  me  to  do  that  here? 

THE  COURT:  Yes,  if  you  have  any  offer  of  proof. 
What  is  it? 

MR.  ROGGE:  Will  you  read  the  question,  please,  Mr. 
Reporter? 

THE  REPORTER  (reading): 

“Question.  Congressman  "Wood,  at  the  beginning  of 
your  direct  examination  you  stated  something  about  a 
prior  committee  and  counsel  interrupted  you. 

1096  “What  committee  did  you  have  reference  to?” 

MR.  ROGGE:  This  witness,  if  permitted  to  an¬ 
swer,  would  state  that  the  prior  committee  which  he  had 
reference  to  was  known  as  the  Dies  Committee. 

Now,  the  next  question  I  want  to  put  to  the  witness,  if 
your  Honor  please,  is,  from  when  to  when  was  the  Dies 
Committee  in  operation. 

THE  COURT :  All  right,  sir.  I  will  deny  that. 

MR.  ROGGE :  Well,  just  so  that  I  get  my  record  made. 

THE  COURT :  Certainly. 

MR.  ROGGE :  May  I  put  that  question  to  the  witness  ? 
I  don’t  care  in  what  form  it  is  done. 

MR.  MURRAY :  I  object  to  the  question  being  put  to 
the  witness  in  front  of  the  jury. 
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THE  COURT:  As  a  matter  of  fact,  the  question  jis 
put  on  the  record  here,  and  if  you  want  to  proffer  with 
that,  you  may,  sir.  | 

MR.  ROGGE :  And  the  witness,  if  permitted  to  answer 
the  question,  would  reply  that  the  Dies  Committee  was  in 
operation  from  1938  to  1945.  j 

THE  COURT :  Very  well. 

MR.  ROGGE:  Now,  if  your  Honor  please,  I  asked  tio 
have  certain  records  brought  here  by  Mr.  Carrington.  I 
wonder  if  they  are  here,  because  I  am  going  to  ask  the 
witness  about  them. 

1097  MR.  MURRAY:  Do  you  want  to  tell  me  wha[t 
they  are?  I  may  have  some  of  them  myself. 

MR.  ROGGE :  Mr.  Carrington  is  here  with  the  docu¬ 
ments  now,  I  understand,  so  may  I  just  ask  to  have  them? 

THE  COURT:  Do  you  want  to  ask  this  witness —  j 

MR.  ROGGE  (interposing) :  I  understand  Carringto]ji 
has  them  and  I  want  to  ask  this  witness  about  them. 

THE  COURT:  About  what,  sir?  About  the  records 
that  he  has? 

MR.  ROGGE :  About  the  records  that  Carrington,  their 
clerk,  has  brought  over  here. 

THE  COURT:  May  I  ask  you,  is  this  responsive  to 
the  direct  examination? 

MR.  ROGGE :  Yes,  your  Honor. 

THE  COURT:  Is  it?  Very  well,  sir. 

MR.  ROGGE:  If  your  Honor  please,  these  specific} 
documents,  and  Mr.  Carrington  doesn’s  seem  to  have  them,j 
are  a  letter  under  date  of  February  26,  1946,  to  which  the 
witness  referred,  together  with  a  list  attached  thereto; 
a  letter  under  date  of  March  7,  1946 — 

MR.  MURRAY  (interposing) :  I  have  both  of  those. 
That  is  why  I  asked  what  you  were  after. 

Would  you  like  those  now? 

MR.  ROGGE :  Yes,  I  would  like  those  now. 

(Counsel  returned  to  the  trial  table.) 

1098  MR.  ROGGE :  May  I  have  these  papers  marked 
as  the  defendants’  next  exhibits? 
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Mark  the  second  sheet  attached  to  this  first  sheet  as 
“A”,  will  you? 

(Documents  referred  to  were  marked  Defendants’  Ex¬ 
hibits  4  and  4- A  for  identification.) 

MR.  ROGGE :  And  mark  this  one. 

(Document  referred  to  was  marked  Defendant’s  Exhibit 

5  for  identification.) 

MR.  ROGGE :  And  this  telegram. 

(Telegram  referred  to  was  marked  Defendants’  Exhibit 

6  for  identification.) 

By  Mr.  Rogge : 

Q.  Mr.  Congressman,  you  testified  on  direct  examina¬ 
tion  that  you  had  received  two  lists  with  names  on  it.  I 
ask  you  to  refer  to  Defendants’  Exhibits  4,  4- A,  and  5,  for 
identification.  A.  My  recollection  is  that  I  said  that  the 
committee — 

Q.  Will  you  permit  me  to  finish  the  question,  please,  sir? 
A.  Yes,  sir. 

Q.  And  ask  you  if  it  isn’t  a  fact  that  what  you  received 
was  a  letter  containing  one  list — 

MR.  MURRAY:  Just  a  moment.  I  object  to  any  ref¬ 
erences  to  the  exhibit,  unless  counsel  is  going  to 
1099  make  use  of  them,  by  introducing  them  in  evidence. 

MR.  ROGGE:  Yes,  I  do  intend  to.  I  intend  to 
offer  these  in  evidence,  Judge. 

THE  COURT:  Yes,  sir.  I  am  going  to  ask  you  to 
either  repeat  the  question  or  ask  the  reporter  to  read  it. 

I  didn’t  get  your  question,  sir. 

MR.  ROGGE :  I  was  going  to  ask  the  Congressman, 
after  referring  to  these  documents  which  I  am  going  to 
offer  in  evidence,  whether  the  fact  of  the  matter  was  that 
what  he  received  was  one  list,  plus  a  letter,  supplying  one 
additional  name,  rather  than  two  lists. 

THE  WITNESS:  No,  sir,  I  don’t  think  so.  I  believe 
that  when  our  investigator,  Mr.  McDavitt,  went  to  the 
offices  of  the  Joint  Anti-Fascist  Refugee  Committee,  that 
they  furnished  him  with  a  list  which  he  brought  back  to 
the  committee.  I  saw  that  list. 
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By  Mr.  Rogge:  j 

Q.  Well,  this  is  one  of  the  lists  that  you  received,  isn’t 
it?  A.  Then  I  believe  later  that  Mr.  Adamson  informed 
me  that  he  got  another  list,  and  then  still  later — I  nev^r 
did  see  this  letter  dated  March  7,  as  I  recall,  but  later  jl 
did  get  a  telegram  from  a  party — if  you  will  let  me  ha\je 
that  telegram,  Mr.  Rogge — 

1100  Q.  I  am  coming  to  this  telegram  later.  A. 

I  got  a  telegram  from  a  party  saying  that — 

MR.  MURRAY :  I  suggest  that  you  just  wait  for  thq 
next  question,  sir.  1 

By  Mr.  Rogge: 

Q.  Now,  you  do  recall  seeing  Defendants’  Exhibit  4 
and  4-A  for  identification;  is  that  right?  A.  I  don’t 
recall  ever  seeing  anything  except  the  list  that  was  brought 
back  to  me  by  Mr.  McDavitt.  I  was  told  that  there  wafc 
another  list. 

Q.  Well,  now,  would  you  undertake  to  supply  for  me; 
Congressman,  any  such  other  list  that  you  have  in  youi[ 
committee  files?  A.  There  is  a  list  of  the  board  oij 
directors,  alleged  board  of  directors — I  mean  the  board  oi| 
directors  as  furnished  Mr.  McDavitt,  our  investigator,  byj 
Miss  Bryan.  There  is  such  a  list  as  that.  I 

Q.  So  that  I  understand  you  correctly,  it  is  your  recol¬ 
lection  that  there  is  a  list  that  you  have  in  addition  to  the 
one  which  is  Defendants’  Exhibit  4-A;  is  that  right?' 
A.  I  am  not  at  all  certain  that  this  is  or  isn’t  the  list. 
I  don’t  know.  I  can’t  say  offhand,  because  I  couldn’t; 
charge  my  memory  with  it. 

I  know  Miss  Bryan  said  she  would  send  us  a  list. 

Q.  And  that  is  the  list  she  sent  you?  A.  It  seems 
to  be,  but  we  had  a  list  that  she  didn’t' 

1101  send,  that  she  gave  to  our  investigator  in  her  offices 
in  New  York. 

Q.  Now,  if  you  have  any  list  in  addition  to  the  one 
which  is  there,  will  you  undertake  to  supply  it,  please, 
sir?  A.  Yes,  sir,  if  I  can  get  my  hands  on  it,  I  think  I 
can. 
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Q.  Now,  I  understood  you  to  say  in  your  direct  testi¬ 
mony  that  you  sent  a  document  such  as  Government’s 
Exhibits  7  to  22 — and  may  I  have  those,  please? 

(The  exhibits  were  handed  to  Mr.  Rogge.) 

You  sent  a  document  such  as  Government’s  Exhibit  7 
to  all  the  people  on  the  list  that  you  had;  isn’t  that  right? 
A.  Yes,  sir;  the  list  that  was  furnished  us  by  Miss  Bryan 
in  her  offices  in  New  York. 

Q.  Well,  then,  your  testimony  did  you  refer  to  this 
list  attached  to  the  letter  of  February  26,  1946?  A.  As 
I  just  said  awhile  ago,  I  don’t  recall  that  I  ever  saw  that 
list.  I  may  have,  but  I  don’t  recall  it. 

That  was  addressed  to  Mr.  Adamson. 

Q.  Yes,  but  this  was  in  the  possession  of  Mr.  Adamson 
on  or  shortly  after  February  26,  1946.  A.  I  assume  so, 
if  it  was  mailed  to  him.  I  wouldn’t  say  it  was  or  wasn’t. 

Q.  Do  you  know  his  handwriting?  A.  Mr.  Adam¬ 
son’s? 

1102  Q.  Yes.  A.  No,  I  am  not  so  sure  that  I  do. 

Q.  Do  you  recognize  that  handwriting  in  the 
corner  of  the  page  there  (indicating)  ? 

MR.  MURRAY:  I  don’t  think  we  need  to  waste  any 
time  on  that.  That  is  from  the  files  of  the  committee,  Mr. 
Rogge. 

MR.  ROGGE :  I  just  want  to  find  out  whether  this 
document  is  being  questioned  or  not. 

THE  WITNESS:  I  don’t  question  it. 

MR.  MURRAY :  No,  it  is  received  as  part  of  the  files 
of  the  committee. 

THE  WITNESS :  As  far  as  I  remember,  I  never  saw  it 
before. 

By  Mr.  Rogge: 

Q.  I  will  ask  you  whether  it  isn’t  a  fact  that  one  of  the 
names  on  the  list  is  John  T.  McManus. 

MR.  MURRAY :  I  object  to  that. 

THE  COURT :  I  will  sustain  vou. 

MR.  ROGGE:  I  wish  to  make  an  offer  of  proof  on 
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that,  if  your  Honor  please,  because  the  witness  testified 
on  direct  examination  that  a  subpoena  was  sent  out  t^  all 
the  names  and  I  want  to  show  that  that  is  not  true. 

THE  COURT:  Very  well.  I  will  treat  that  as  a 
proffer,  if  you  desire,  sir.  j 

MR.  ROGGE:  May  I  make  it  in  the  form  that 

1103  if  the  witness  was  permitted  to  answer  the  ques¬ 
tion — 

MR.  MURRAY  (interposing) :  Pardon  me,  Mr.  Rogge. 
Those  papers  that  you  are  reading  are  not  in  evidence. 
You  have  referred  to  them  as  exhibits  for  identification 
MR.  ROGGE:  It  is  entirely  agreeable  to  me  that  t)iey 
be  offered  in  evidence  at  this  point.  I  knowr  I  have  to  offer 
mine  when  my  turn  comes,  but  if  the  Government  majkes 
no  objection  to  the  offer  at  this  time,  I  offer  them  at  tihis 
time. 

THE  COURT :  Are  you  not  objecting  to  the  receiptj  in 
evidence  of  them? 

MR.  MURRAY :  No,  indeed. 

THE  COURT:  Those  are  Defendants’  4  and  5? 

MR.  ROGGE:  Yes. 

THE  COURT :  They  will  be  received. 

(Thereupon,  Defendant’s  Exhibits  4,  4-A,  and  5,  ior 
identification,  were  received  in  evidence.) 

MR.  ROGGE :  I  wish  to  read  these  to  the  jury,  vqur 
Honor. 

THE  COURT:  Very  well. 

MR.  ROGGE  (reading) : 

“February  26th,  1946 

“Mr.  Ernie  Adamson 

Chief  Counsel 

House  of  Representatives 

Committee  on  Un-American  Activities 

Washington,  D.  C. 

Dear  Mr.  Adamson : 

1104  In  accordance  with  your  request,  I  am  hereby 
enclosing  the  names  and  addresses  of  the  members 
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of  the  Executive  Board  of  the  Joint  Anti-Fascist  Refugee 
Committee. 

Sincerely  yours, 

Helen  R.  Bryan 
Executive  Secretary  ’  ’ 

And  Defendants’  4-A: 

“Executive  Board  of  the  Joint  Anti-Fascist  Refugee 
Committee : 

Dr.  Edward  K.  Barsky,  54  East  61st  Street,  New  York 
City. 

Dr.  Jacob  Auslander,  286  West  86th  Street,  New  York 
City. 

Prof.  Lyman  R.  Bradley,  New  York  University. 

Mrs.  Marjorie  Chodorov,  815  Park  Avenue,  New  York 
City. 

Mr.  Howard  Fast,  315  Central  Park  West,  New  York 
City. 

Mrs.  Ernestina  G.  Fleischman,  Voice  of  Fighting  Spain, 
1  Columbus  Avenue,  New  York  City. 

Leverett  Gleason,  114  East  32nd  Street,  New  York  City. 
Harry  M.  Justiz,  570  Seventh  Avenue,  New  York 
City. 

1105  Mrs.  Samuel  Kamsley,  350  Central  Park  West. 

Mrs.  Ruth  Leider,  565  Fifth  Avenue,  New  York 

City. 

James  Lustig,  United  Electrical  Radio  and  Machine 
Workers,  17  William  Street,  Newark,  New  Jersey. 

Manuel  Magana,  Club  Obrero  Espanol,  1490  Madison 
Avenue,  New  York  City. 

John  T.  McManus,  PM  Newspaper,  164  Duane  Street, 
New  York  City. 

Dr.  Louis  Miller,  400  West  End  Avenue,  New  York  City. 
Herman  Shumlin,  229  West  42nd  Street,  New  York  City. 
Mrs.  Charlotte  Stern,  Hotel  &  Club  Employees,  Local 
6,  305  West  44th  Street,  New  York  City. 

Dr.  Jesse  Tolmach,  30  West  59th  Street,  New  York  City. 
Representative  of  National  Maritime  Union,  346  West 
17th  Street,  New  York  City.” 
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By  Mr.  Rogge: 

Q.  Now,  isn’t  it  a  fact,  Congressman,  that  you  directed 
no  document  similar  to  Government’s  Exhibit  7  to  John 
T.  McManus?  A.  I  don’t — 

1106  MR.  MURRAY  (interposing) :  Just  a  minute. 

I  object  to  that  now  as  immaterial. 

MR.  ROGGE:  If  the  Court  please,  the  Congressman 
testified  that  a  subpoena  was  sent  to  all  the  names  on  the 
list. 

THE  COURT:  He  hasn’t  said  that  this  was  the  list, 
though,  Mr.  Rogge. 

MR.  ROGGE:  Well,  this  is  the  list  which,  by  counsel’s 
own  admission,  was  in  the  hands  of  the  House  Commitjtee, 
and  I  have  asked  what  other  list  the  Congressman  ha<jl. 
THE  COURT :  And  he  told  you  he  had  it. 

MR.  MURRAY :  I  told  you  I  had  one  right  while  ]you 
were  examining  him,  and  you  ignored  me. 

I  have  it  right  in  my  hand  now. 

MR.  ROGGE :  Now,  may  I  have  this  document  marked 
— it  is  marked  already,  as  Defendants’  Exhibit  6. 

By  Mr.  Rogge:  | 

Q.  Isn’t  this  a  telegram  you  got,  Congressman? 
A.  Yes,  sir;  I  received  that  telegram,  and  I  directed  a 
reply  to  it.  | 

Q.  That  telegram  is  from  John  T.  McManus,  isn’t  it? 
MR.  MURRAY:  I  object  to  it,  unless  he  is  going  to 
introduce  it  in  evidence.  It  speaks  for  itself. 

THE  COURT:  Are  you  going  to  offer  it? 

MR.  ROGGE :  Yes,  I  will  offer  it. 

1107  THE  COURT:  Is  there  any  objection? 

MR.  MURRAY :  No  objection. 

THE  COURT:  Very  well,  I  will  receive  it. 

That  is  Exhibit  6  for  the  defense,  is  it? 

MR.  ROGGE:  Yes. 

(Thereupon,  Defendants’  Exhibit  6  for  identification, 
was  received  in  evidence.) 

By  Mr.  Rogge: 
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of  the  Executive  Board  of  the  Joint  Anti-Fascist  Refugee 
Committee. 

Sincerely  yours, 

Helen  R.  Bryan 
Executive  Secretary’’ 

And  Defendants’  4-A: 

“Executive  Board  of  the  Joint  Anti-Fascist  Refugee 
Committee : 

Dr.  Edward  K.  Barsky,  54  East  61st  Street,  New  York 
City. 

Dr.  Jacob  Auslander,  286  West  86th  Street,  New  York 

Citv. 

* 

Prof.  Lyman  R.  Bradley,  New  York  University. 

Mrs.  Marjorie  Chodorov,  815  Park  Avenue,  New  York 
City. 

Mr.  Howard  Fast,  315  Central  Park  West,  New  York 
City. 

Mrs.  Ernestina  G.  Fleischman,  Voice  of  Fighting  Spain, 
1  Columbus  Avenue,  New  York  City. 

Leverett  Gleason,  114  East  32nd  Street,  New  York  City. 
Harry  M.  Justiz,  570  Seventh  Avenue,  New  York 
City. 

1105  Mrs.  Samuel  Kamsley,  350  Central  Park  West. 

Mrs.  Ruth  Leider,  565  Fifth  Avenue,  New  York 

City. 

James  Lustig,  United  Electrical  Radio  and  Machine 
Workers,  17  William  Street,  Newark,  New  Jersey. 

Manuel  Magana,  Club  Obrero  Espanol,  1490  Madison 
Avenue,  New  York  City. 

John  T.  McManus,  PM  Newspaper,  164  Duane  Street, 
New  York  City. 

Dr.  Louis  Miller,  400  West  End  Avenue,  New  York  City. 
Herman  Shumlin,  229  West  42nd  Street,  New  York  City. 
Mrs.  Charlotte  Stern,  Hotel  &  Club  Employees,  Local 
6,  305  West  44th  Street,  New  York  City. 

Dr.  Jesse  Tolmach,  30  West  59th  Street,  New  York  City. 
Representative  of  National  Maritime  Union,  346  West 
17th  Street,  New  York  City.” 


By  Mr.  Rogge:  j 

Q.  Now,  isn’t  it  a  fact,  Congressman,  that  you  directed 
no  document  similar  to  Government’s  Exhibit  7  to  John 
T.  McManus?  A.  I  don’t —  ; 

1106  MR.  MURRAY  (interposing) :  Just  a  minute. 

I  object  to  that  now  as  immaterial. 

MR.  ROGGE:  If  the  Court  please,  the  Congressman 
testified  that  a  subpoena  was  sent  to  all  the  names  oi}  the 
list. 

THE  COURT:  He  hasn’t  said  that  this  was  the  list, 
though,  Mr.  Rogge. 

MR.  ROGGE:  Well,  this  is  the  list  which,  by  counsel’s 
own  admission,  was  in  the  hands  of  the  House  Committee, 
and  I  have  asked  what  other  list  the  Congressman  hajl. 
THE  COURT :  And  he  told  you  he  had  it. 

MR.  MURRAY :  I  told  you  I  had  one  right  while  jpou 
were  examining  him,  and  you  ignored  me. 

I  have  it  right  in  my  hand  now. 

MR.  ROGGE :  Now,  may  I  have  this  document  marjked 
— it  is  marked  already,  as  Defendants’  Exhibit  6. 

By  Mr.  Rogge: 

Q.  Isn’t  this  a  telegram  you  got,  Congressman? 
A.  Yes,  sir;  I  received  that  telegram,  and  I  directed  a 
reply  to  it. 

Q.  That  telegram  is  from  John  T.  McManus,  isn’t  it!? 
MR.  MURRAY :  I  object  to  it,  unless  he  is  going!  to 
introduce  it  in  evidence.  It  speaks  for  itself. 

THE  COURT:  Are  you  going  to  offer  it? 

MR.  ROGGE :  Yes,  I  will  offer  it. 

1107  THE  COURT:  Is  there  any  objection? 

MR.  MURRAY :  No  objection.  j 

THE  COURT :  Very  well,  I  will  receive  it. 

That  is  Exhibit  6  for  the  defense,  is  it? 

MR.  ROGGE:  Yes. 

(Thereupon,  Defendants’  Exhibit  6  for  identification, 
was  received  in  evidence.) 

By  Mr.  Rogge:  ; 
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Q.  After  the  receipt  of  that  telegram,  you  did  not  send 
anv  document  or  have  served  any  document  comparable 
to  Government’s  Exhibit  7  on  John  T.  McManus;  isn  t 
that  right  ?  A.  Well,  I  think  that  is  true.  The  telegram 
is  dated  April  4,  and  the  subpoenas  that  I  issued  were 
dated  March  29. 

Q.  Well,  the  thing  that  I  am  coming  to,  after  getting 
that  telegram— and  I  think  you  can  give  me  a  yes  or  no 
answer —  A.  I  didn’t  issue  a  subpoena.  I  simply  sent 
the  telegram,  with  the  copies  attached  to  it. 

Q.  And  the  committee  never  did  send  a  document  simi¬ 
lar  to  Government’s  Exhibit  7  to  John  T.  McManus? 
A.  Not  so  far  as  I  know.  The  only  thing  X  directed  sent 
was  a  telegram. 

Q.  Now,  isn’t  it  also  a  fact,  Congressman,  that  neither 
the  committee  of  which  you  were  chairman  nor  the 
1108  predecessor  committee,  ever  offered  any  bills  that 
became  legislation — 

THE  COURT:  I  will  sustain  an  objection  to 

that,  sir. 

MR.  ROGGE:  Then  may  I  make  an  offer  of  proof,  if 
your  Honor  please? 

THE  COURT:  Yes. 

MR.  MURRAY :  At  the  bench,  if  the  Court  please. 

THE  COURT:  Yes. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 

MR.  ROGGE :  I  hadn’t  finished  my  question.  My  ques¬ 
tion  would  have  been  whether  it  wasn’t  the  fact — and  I 
will  reframe  it  now,  as  we  are  out  of  the  presence  of  the 
jury— 

THE  COURT:  All  right,  sir. 

MR.  ROGGE:  Whether  it  isn’t  a  fact  that  neither  the 
committee  of  which  the  witness  was  chairman  nor  the 
predecessor  Dies  Committee  sponsored  any  legislation 
except  the  Voorhies  Act,  and  what  the  Supreme  Court 
characterized  as  an  unconstitutional  bill  of  attainder 
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against  Morse,  Lovett,  and  Dodd,  and  that  if  permitted 
to  answer — 

THE  COURT:  Do  you  interpose  an  objection  to  that? 

MR.  MURRAY:  I  object  to  that,  sir. 

THE  COURT:  I  will  sustain  the  objection. 

MR.  ROGGE :  The  witness  would  admit  that  tlkat 

1109  statement  is  correct.  i 

MR.  MURRAY :  Let  me  say  for  the  record  tl^at 
the  witness,  in  my  opinion,  wouldn’t  admit  it,  because  tjhe 
report  of  his  committee  in  January,  1947,  contains  thirteen 
specific  recommendations,  eleven  of  which  would  require 
legislation. 

MR.  ROGGE :  Well,  my  statement,  I  think,  is  true,  apd 
correct,  in  accordance  with  the  record,  and  that  is  the  wpy 
I  am  going  to  leave  it. 

I  mean  that  is  my  offer  of  proof  on  it. 

THE  COURT:  All  right,  sir. 

(Counsel  returned  to  the  trial  table.) 

By  Mr.  Rogge:  J 

Q.  Let’s  examine  these  documents  7  through — may  I 
also  have  Government’s  Exhibits  23  and  24,  please? 

(The  exhibits  were  handed  to  Mr.  Rogge.) 

MR.  ROGGE:  And  also  Government’s  25. 

(The  exhibit  was  handed  to  Mr.  Rogge.) 

By  Mr.  Rogge: 

Q.  These  documents,  Government’s  Exhibits  7  through 
25,  don’t  all  call  for  the  same  documents,  do  they,  Con¬ 
gressman? 

I  think  you  can  sort  them  in  three  piles,  7  through  22-)- 

THE  COURT:  If  you  know,  Mr.  Rogge,  you  can  savje 
time  by  pointing  out  to  him.  j 

MR.  ROGGE :  All  right.  | 

1110  You  can  put  7  through  22  in  one  pile. 

THE  COURT:  Include  this,  sir? 

MR.  ROGGE :  Right.  ] 

THE  WITNESS:  Well,  the  document  that  bears  thj* 
date  of  the  4th  of  December,  ’45,  seems  to  call  for: 
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“and  to  produce  at  said  hearing  all  books,  records,  papers 
and  documents  showing  all  receipts  and  disbursements  of 
money  by  the  said  committee,  or  on  its  behalf,  and  all 
letters,  memoranda  or  communications  from,  or  with,  any 
person  or  persons  outside  of  the  United  States.” 

By  Mr.  Rogge: 

Q.  For  any  period  of  time?  A.  No,  sir. 

Q.  Is  any  period  of  time  mentioned  in  that  subpoena? 
A.  Not  apparently. 

THE  COURT:  AVhat  exhibit  is  that? 

MR.  ROGGE:  This  is  Exhibit  25. 

THE  WITNESS:  That  subpoena  was  issued  to  Bryan 
or  Dr.  Barsky. 

MR.  ROGGE:  It  is  Government’s  Exhibit  25,  Judge. 

THE  WITNESS :  Under  date  of  the  4th  of  December. 
By  Mr.  Rogge: 

Q.  Now,  would  you  examine  Government’s  Exhibit  23? 
A.  Yes,  sir,  I  am  familiar  with  23.  It  calls  for 
1111  approximately  the  same  material,  except  it  specifies 
dates. 

Q.  For  the  years  1944  and  1945 ;  is  that  right?  A.  That 
is  right. 

Q.  Well,  now,  let’s  look  at  24.  That  has  still  another 
time  period  in  it,  doesn’t  it.  A.  Yes,  sir.  It  says  from 
January  1,  1945,  up  to  and  including  the  date  of  the 
subpoena. 

THE  COURT:  What  is  the  date  of  the  subpoena? 

THE  WITNESS:  The  date  of  that  subpoena,  sir,  was 
the  29th  of  March,  1946. 

By  Mr.  Rogge: 

Q.  Now',  this  document — and  we  will  start  with  the 
earliest  one — calling  for  “all  books,  records,  papers  and 
documents,  showing  all  receipts  and  disbursements  of 
money,”  that  would  ask  for  such  things  as  payment  of 
telephone  bills,  wouldn’t  it? 

MR.  MURRAY:  Just  a  moment.  I  object  to  that,  if 
your  Honor  please. 
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THE  WITNESS:  That  wasn’t  what  we  were  seeking. 
MR.  MURRAY :  Just  a  moment,  Mr.  Witness.  I  dqn’t 
konw  what  the  relevancy  of  it  is,  but  the  only  one  I  can 
think  of  would  be  some  legal  objection  to  the  document 
which  has  been  offered  heretofore. 

THE  COURT:  I  don’t  follow  you,  sir. 

Whiat  is  your  question  again,  sir? 

1112  MR.  ROGGE:  My  question  is  whether  t^iis 
wouldn’t  include — and  I  am  going  to  make  it  asi  to 

all  these  subpoenas,  for  the  purpose  of  all  these  exhibits, 
for  the  purpose  of  shortening  the  record,  I  can  apply  it 
to  all  of  them — whether  it  wouldn’t  include  such  things 
as  receipted  telephone  bills,  salaries  paid  in  the  office,  qnd 
the  like. 

THE  COURT:  And  your  objection  to  it  is  on  what 
basis,  sir? 

MR.  MURRAY :  That  it  is  irrelevant  to  any  issue  tljiat 
I  can  think  of  except  the  legal  attack  upon  the  subpoena 
itself  is  too  broad,  which  I  say  has  been  very  thoroughly 
argued  heretofore. 

MR.  ROGGE :  It  wasn’t  ruled  on,  if  your  Honor  please. 
THE  COURT:  Yes.  That  is  your  purpose? 

MR.  ROGGE :  That  is  my  purpose.  That  is  right,  tjhe 
breadth  of  the  subpoena.  It  wasn’t  ruled  on,  to  my  recol¬ 
lection. 

THE  COURT:  Very  well,  sir,  I  will  sustain  the  objec¬ 
tion,  if  it  is  on  that  basis. 

MR.  ROGGE :  Then  may  I  make  an  offer  of  proof  that 
the  witness,  if  permitted — and  I  will  make  this  at  the 
bench,  if  your  Honor  please. 

THE  COURT:  Yes.  | 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 

1113  MR.  ROGGE:  The  witness,  if  permitted  to  an¬ 
swer  this  question,  and  others  like  it,  would  sta^e 

that  Government’s  Exhibits  7  through  25  are  broad  enough 
to  call  for  rent  receipts,  telephone  bills,  electric  light  bills, 
postage,  salaries  paid  to  office  force,  and  the  like. 
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THE  COURT :  I  don’t  think  you  can  do  it  through  this 
witness  in  the  light  of  part  of  his  answer  that  got  into 
the  record  before  the  objection  was  made,  sir. 

I  don’t  know  if  the  reporter  has  it,  but  I  will  ask  him  to 
read  it  back. 

THE  REPORTER  (reading): 

“THE  WITNESS:  That  wasn’t  what  we  were  seek¬ 
ing.” 

THE  COURT:  Under  those  circumstances,  I  don’t 
think  that  would  be  proper. 

MR.  ROGGE :  I  would  say  that  wasn’t  an  answer  to 
my  question.  If  he  says  they  weren’t  seeking  it,  I  still 
say  the  subpoena  was  broad. 

THE  COURT:  That  was  his  answer.  It  might  not 
have  been  the  one  you  wanted. 

MR.  MURRAY :  I  have  been  thinking  of  this,  and  one 
of  the  points  I  made  in  answering  a  preliminary  motion 
to  dismiss  on  the  subject  of  the  broadness  of  the  subpoena, 
one  of  the  answers  I  made  was  that  that  could  be  determined 
better  at  the  trial. 

Now,  here  we  are  at  the  trial.  I  still  say  evidence 
1114  on  the  subject  ought  not  be  heard  before  the  jury,  but 
if  Mr.  Rogge — oh,  I  should  say,  further,  not  only 
did  I  take  that  position,  but  Justice  Holtzoff,  in  denying 
the  motion,  made  some  statement  to  the  effect  that  whether 
it  was  too  broad,  whether  it  was  an  unreasonable  subpoena 
would  better  appear  at  the  trial. 

THE  COURT:  My  point  at  this  time,  gentlemen,  is 
that  in  view  of  the  statement  of  the  witness,  that  that  is 
not  a  proffer  which  I  think  would  satisfy  the  proffer, 
because  he  has  answered  your  question,  sir,  contrary  to 
what  your  proffer  would  suggest. 

MR.  ROGGE :  If  the  Court  please,  then,  I  want  to  put 
some  more  questions  to  him,  because  I  am  entitled,  I  think, 
to  make  a  record  on  this,  and  he  may  say,  “'Well,  we 
didn’t  intend  to  get  that.”  I  think  I  am  entitled  to  ask 
him  the  second  question,  “Isn’t  this  subpoena  broad 
enough  to  cover  it?” 
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THE  COURT :  No,  sir.  That  asks  for  a  conclusion. 
MR.  ROGGE:  Well,  may  I  take  an  objection  to  yjour 
Honor  not  letting  me  pursue  the  inquiry  as  to  whether 
the  subpoenas  were  broad  enough  to  cover  the  things  that 
I  have  mentioned? 

MR.  MURRAY :  And  let  the  record  show  that  tjliat 
attempt  was  made  in  the  presence  of  the  jury. 

MR.  ROGGE:  As  far  as  I  am  concerned,  the  atteijnpt 
may  be  made  out  of  the  presence  of  the  jury.  I  am 

1115  not  asking  for  that. 

THE  COURT:  How  much  more  have  we  got!  at 
this  point,  gentlemen?  | 

MR.  ROGGE:  I  think  my  cross-examination,  Judge|, — 
I  may  say  to  your  Honor  that  farther  on  I  have  a  number 
of  things  which  I  think  are  proper,  but  which  I  can  tell 
your  Honor  I  think  you  are  going  to  rule  against,  and  I 
shall  want  to  make  offers  of  proof,  and  I  have  tried  to 
put  all  of  those  at  the  back,  so  I  have  segregated  it,  tyut 
I  think  that  my  examination  will  last  at  least  another  hour. 

THE  COURT:  Have  you  anything  apart  from  tjiis 
question  that  you  can  go  forward  with,  with  the  jury  heife  ? 
MR.  ROGGE:  Yes,  indeed. 

THE  COURT:  All  right,  sir,  suppose  we  come  bcJck 
to  this  particular  one,  then. 

MR.  ROGGE :  All  right. 

(Counsel  returned  to  the  trial  table.) 

MR.  ROGGE:  Mark  this  the  defendants’  next  exhibit 
number,  please. 

(Document  referred  to  was  marked  Defendants’  Exhibit 

7  for  identification.)  | 

And  this  the  next  one. 

(Document  referred  to  was  marked  Defendants’  Exhibit 

8  for  identification.) 

MR.  ROGGE:  May  I  have  Government’s  Exhibit 
please? 

1116  (The  exhibit  was  handed  to  Mr.  Rogge.) 

By  Mr.  Rogge : 
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Q.  Now,  Miss  Helen  Bryan  appeared  before  your  com¬ 
mittee  on  January  23,  1946;  isn’t  that  right?  A.  She  ap¬ 
peared.  I  am  not  sure  as  to  the  date,  but  it  was  prior  to  the 
hearing  when  they  had  the  other  members  of  the  board  of 
directors. 

Q.  I  understood  in  your  direct  testimony  your  attention 
was  called  to  some  other  paper  on  the  basis  of  which  you 
were  able  to  fix  the  date  when  that  occurred,  and  I  recall 
your  statement  being  that  it  was  either  January  23  or 
January  24. 

Do  you  remember  that?  A.  I  believe  it  was,  but  I 
am  not  sure,  sir.  There  was  some  memorandum,  if  it 
were  handed  to  me,  that  I  referred  to,  that  would  refresh 
my  recollection,  but  anyway  she  appeared,  and  I  will  say 
that  is  approximately  the  time. 

Q.  Isn’t  it  a  fact  that  at  that  time  she  wanted  to  make 
to  your  committee  a  statement  of  the  activities  of  the 
Joint  Anti-Fascist  Refugee  Committee,  and  Defendants’ 
Exhibit  7  is  a  copy  of  that  statement  that  she  wanted  to 
make  ? 

MR.  MURRAY:  I  object  to  that.  I  think  Exhibit  5 
is  the  one  you  are  talking  about,  aren’t  you? 

No,  I  beg  your  pardon;  I  am  sorry. 

I  object  to  the  question,  if  the  Court  please. 

THE  COURT:  Suppose  you  come  to  the  bench,  gen¬ 
tlemen. 

1117  (Counsel  for  both  sides  approached  the  bench  and 
conferred  with  the  Court,  in  a  low  tone  of  voice,  as 
follows:) 

THE  COURT:  What  is  your  objection,  Mr.  Murray? 

MR.  MURRAY :  The  objection  is  that  we  have  not  gone 
into  Miss  Bryan’s  appearance  except  to  the  extent  of 
having  a  witness  testify  that  she  appeared  and  did  not 
produce  the  records. 

MR.  ROGGE:  All  right;  this  is  cross-examination. 

MR.  MURRAY :  Please,  Mr.  Rogge,  you  do  most  of 
the  talking.  Give  me  my  chance,  when  I  am  finally  allowed 
to  talk. 
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ME.  ROGGE :  I  thought  you  had  finished,  Mr.  Murray. 
I  am  sorry. 

MR.  MURRAY :  All  right. 

We  had  not  introduced  her  testimony.  As  a  matter  of 
fact,  I  think  we  are  in  a  position  to  object  to  the  testimony. 
I  presume  that  this  statement  which  is  now  offered  is  a 
self-serving  statement  of  the  organization. 

THE  COURT:  You  haven’t  seen  it,  sir? 

MR.  MURRAY :  No.  Which  gives  reasons  which  undfer 
no  circumstances  would  be  relevant  to  the  issues  in  this 

I 

case. 

I  am  quite  sure  it  won ’t  confess  to  any  wrongdoing.  I 
have  seen  it  enough  to  have  a  pretty  good  idea  of  its 
nature.  I  think  I  can  call  it  self-serving  and  irrelb- 
vant.  ! 

1118  THE  COURT:  I  will  deny  it  on  the  basis  <})f 
previous  statements  made,  sir,  and  furthermore, 
that  it  amounts  to  nothing  but  a  criticism  of  a  substantial 
part  of  the  committee,  and  its  activities,  sir. 

MR.  ROGGE:  May  I  make  an  offer  of  proof? 

THE  COURT :  Yes,  sir.  ! 

MR.  ROGGE:  If  the  witness  is  permitted  to  testify, 
he  w’ould  state  that  Defendants’  7  was  the  statement  whicji 
Helen  R.  Bryan  wanted  to  submit  to  the  House  Committe|e 
on  Un-American  Activities,  but  which  they  refused  tb 
accept. 

(Counsel  returned  to  the  trial  table.) 

By  Mr.  Rogge: 

Q.  Now,  isn’t  it  a  fact,  Congressman,  that  in  connec¬ 
tion  with  your  direct  testimony,  you  stated  that  Helen  Et. 
Bryan  appeared  before  your  committee  but  didn’t  product 
the  books  and  records;  that  is  correct,  isn’t  it?  A.  That 
is  right. 

Q.  Well,  now,  isn’t  it  also  true  that  in  that  connectioi^, 
Helen  R.  Bryan  wanted  to  state  to  you  the  reasons  why  she 
wasn’t  producing  the  books  and  records,  and  you  refused! 
to  let  her  do  so? 
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MR.  MURRAY :  I  object  to  that. 

THE  COURT :  I  will  sustain  you. 

MR.  ROGGE:  Well,  may  I  make  an  offer  of  proof  at 
the  bench,  if  your  Honor  please? 

1119  THE  COURT :  Very  well,  sir. 

(Counsel  for  both  sides  approached  the  bench 
and  conferred  with  the  Court,  in  a  low  tone  of  voice,  as 
follows:) 

THE  COURT:  Are  you  talking  about  the  same  thing 
now? 

MR.  ROGGE :  I  am  not  talking  about  the  statement. 

THE  COURT:  What  are  you  talking  about,  sir? 

MR.  ROGGE :  This  is  the  situation :  this  witness  has 
stated  on  direct  examination  that  Helen  R.  Bryan  appeared 
and  refused  to  produce  certain  books  and  records.  I  think 
I  am  entitled  to  ask  on  cross-examination  of  this  witness 
whether  it  isn’t  a  fact  that  she  wanted  to  explain  why  she 
wasn’t  producing  them  and  they  wouldn’t  take  her  expla¬ 
nation,  and  I  think  under  the  cases,  if  I  understand  them 
correctly,  a  witness  who  refuses  to  produce  books  and 
records  is  entitled  to  give  the  reasons  why,  and  this  is 
cross-examination  of  a  witness  on  the  point  on  which  the 
Government  is  going  to  rely. 

THE  COURT:  Helen  Bryan  is  not  involved  in  this 
case,  sir. 

MR.  ROGGE :  This  is  evidence  that  the  Government 
itself  has  brought  in,  Judge. 

THE  COURT :  The  fact  of  the  matter  is  that  Helen 
Bryan  did  not  produce  it  when  she  was  executive  secretary, 
and  then  they  sought,  from  the  theory  I  have  gotten  of  this 
case  at  the  present  time,  to  get  it  from  the  people 

1120  who  were  in  charge  of  Helen  Bryan,  and  the  germane 
part  of  it  was  that  there  was  failure  to  produce  by 

her  and  they  seeked  to  get  it  from  higher  authority. 

Is  that  right? 

MR.  MURRAY :  That  is  correct. 
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MR.  ROGGE :  Of  course,  when  we  come  to  argue  that, 

I  am  going  to  argue  to  your  Honor — 

THE  COURT :  I  am  not  concluding,  I  am  just  stating 
the  theory  as  I  see  it  at  the  present  time. 

MR.  ROGGE:  Well,  the  thing  that  I  am  going  on,  I 
think  I  am  entitled  to  cross-examine  on  the  material  that 
was  brought  out  on  direct  examination,  and  this  is  certainly 
one  fact  that  the  Government  brought  out. 

MR.  MURRAY :  My  position  is  this :  all  we  have  tried 
to  do  in  reference  to  her,  and  all  we  have  done,  is  to  show 
that  she  was  subpoenaed  to  produce  the  records,  and  thd,t 
she  did  not  produce  them. 

Now,  the  bare  fact  that  she  did  appear  and  attempted  tb 
give  a  reason  and  wasn’t  permitted  to,  I  don’t  object 
that,  up  to  that  point,  but — 

MR.  ROGGE  (interposing) :  That  is  what  I  am  asking 
now.  j 

MR.  MURRAY :  All  right,  but  then  you  propose  to 
follow  that  up,  I  am  quite  sure,  to  give  it  any  sense  at  allj, 
to  show  that  the  reasons  she  was  prepared  to  advance  wer^ 
good  ones. 

1121  MR.  ROGGE:  Why  doesn’t  counsel  wait  until 
I  get  to  that  point?  I  am  not  to  that  point,  Judge^ 
MR.  MURRAY :  That  is  irrelevant.  I  have  got  to 
meet  these  things  beforehand,  because  this  jury  is  going! 
to  get  a  fragmentary  picture  of  irrelevant  evidence  if  thesej 
preliminary  questions  are  permitted  to  get  before  it. 

THE  COURT:  You  have  no  objection  to  what? 

MR.  MURRAY :  To  the  very  last  question,  strictly! 
speaking,  I  think  it  is  responsive  to  the  direct.  I  was 
interposing  my  objection  timely,  so  as  to  prevent  any 
attempt  to  show  justification  on  her  part.  We  are  notj 
trying  her.  I 

THE  COURT:  To  what,  sir?  I  didn’t  hear  you. 

MR.  MURRAY :  To  show  justification  on  Helen  Bry¬ 
an’s  part.  I  don’t  think  he  can  show  that. 

MR.  ROGGE :  In  other  words,  he  is  objecting  to  the  | 
next  question  I  am  going  to  ask. 
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MR.  MURRAY:  Well,  strictly  speaking,  that  is  exactly 
what  it  is. 

THE  COURT :  All  right,  sir.  Then  we  will  permit  the 
witness,  if  there  is  no  objection,  to  answer  that  she  was  not 
permitted  to  make  the  statement.  Is  that  correct,  sir? 

MR.  MURRAY :  That  is  right. 

MR.  ROGGE :  Well,  I  will  rephrase  it,  in  the  light  of 
our  discussion.  I  will  say,  as  a  matter  of  fact,  when  she 
refused  to  produce  the  books  and  records,  didn’t  she 
1122  want  to  explain  why. 

THE  COURT :  And  you  have  no  objection? 

MR.  MURRAY:  No. 

THE  COURT :  All  right,  sir. 

(Counsel  returned  to  the  trial  table.) 

By  Mr.  Rogge: 

Q.  Mr.  Congressman,  at  the  time  that  Helen  R.  Bryan, 
as  you  testified  on  direct  examination,  did  not  produce  the 
books  and  records  requested,  isn’t  it  a  fact  that  she  offered 
to  explain  why  she  wasn’t  producing  the  books  and  records, 
and  you  wouldn’t  let  her  make  her  explanation?  A.  I 
don’t  know  that  she  offered  to  explain  why.  She  offered 
to  submit  a  paper,  a  lengthy  document,  to  the  committee. 

Q.  And  you  wouldn’t  receive  it,  would  you?  A.  Well, 
I  didn’t  refuse  to  receive  it.  She  left  it  with  the  committee. 
It  is  my  recollection.  I  know  she  offered  to  leave  it,  and  I 
had  no  objection  to  her  leaving  it. 

Q.  Well,  isn’t  it  a  fact  that  she  said,  “I  would  like  to 
make  my  statement  with  regard  to  that,”  and  Congressman 
Rankin  said,  “We  don’t  need  that”?  A.  Perhaps  so, 
but  I  immediately  interposed  and  said,  “First,  we  would 
like  to  have  your  answer,  and  then  perhaps  it  might  elimi¬ 
nate  the  necessity  for  any  statement.  Are  you  prepared 
to  produce  the  documents  called  for  in  the  subpoena  ?  ’  ’ 
1123  Q.  Now,  you  just  look  through  there  and  tell  me 
whether  you  let  Helen  Bryan  make  any  explanation 
as  to  why  she  wasn’t  producing  the  books  and  records. 
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MR.  MURRAY :  If  your  Honor  please,  may  I  say  that 
that  paper  is  not  in  evidence  as  yet.  Do  I  understand  it 
is  now  being  offered? 

MR.  ROGGE:  I  will  be  very  happy  to  offer  that,  if 
counsel  has  no  objection. 

MR.  MURRAY :  I  have  no  objection.  That  is,  I  ha|ve 
no  objection  to  the  document  being  in  evidence.  I  mjay 
object  to  parts  of  it  as  irrelevant. 

MR.  ROGGE:  I  am  talking  about  Defendants ’  Exhibit 

7-  .  J 

Is  that  what  counsel  is  talking  about?  If  so,  I  offer 
that  now. 

MR.  MURRAY:  No.  I  wasn’t  looking  at  that  when  I 
was  talking.  I  was  looking  at  the  paper  the  witness  has.' 

MR.  ROGGE:  Her  explanation  was  Defendants’  Ex¬ 
hibit  7.  If  counsel  has  no  objection  to  that,  I  will  offer  it. 

THE  COURT:  That  is  not  the  fact,  Mr.  Rogge. 

MR.  ROGGE :  I  am  asking  him  about  that  explanation, 
Judge. 

THE  COURT:  Let’s  get  it  straight.  All  we  are  doihg 
is  confusing  the  situation. 

It  may  confuse  the  jury,  and  you  are  confusing  me. 

Is  the  witness  looking  at  one  paper  and  you 
1124  holding  another? 

MR.  ROGGE :  The  witness  is  looking  at  Govern¬ 
ment ’s  Exhibit  5,  and  Government’s  Exhibit  5  has  a  dis¬ 
cussion  in  it  of  Defendants’  Exhibit  7. 

MR.  MURRAY:  Which  he  just  picked  off  of  the 
table. 

THE  COURT:  Nowr,  we  are  referring  to  Exhibit 
then,  and  you  now  want  to  offer  Exhibit  5,  sir? 

MR.  ROGGE :  No,  if  your  Honor  please. 

THE  COURT:  Then  it  is  not  in  evidence.  , 

MR.  ROGGE:  Exhibit  5  is  the  Government’s  exhibit. 
Exhibit  7  is  the  Defendants’  exhibit,  but  Defendants’  Ex¬ 
hibit  7  is  discussed  in  Government’s  Exhibit  5,  and  I  am 
now  asking  the  Congressman  whether  at  any  point  in  that 


460 


interrogation  they  allowed  Helen  Bryan  either  to  state  her 
reasons  for  refusing  to  produce,  or  allowed  her  to  submit 
Defendants’  Exhibit  7. 

THE  WITNESS:  So  far  as  I  recall— shall  I  answer? 

THE  COURT :  Yes,  sir,  you  may  answer,  if  you  know. 

THE  WITNESS :  So  far  as  I  recall,  the  only  attempt 
she  made  to  make  any  explanation  at  all  was  about 
tendering  a  paper  which  I  never  did  read. 

By  Mr.  Rogge: 

Q.  And  you  didn’t  receive?  A.  I  didn’t  read  it. 

Q.  My  question  to  you,  Congressman,  was  wheth- 
1125  er  you  received  it.  A.  It  depends  on  what  you 
call  receiving  it.  My  recollection  is  she  left  a  copy 
of  it  on  the  table. 

Q.  You  didn’t  put  it  in  the  record,  did  you?  A.  I 
don’t  know  whether  we  did  or  not. 

Q.  Do  you  find  a  reference  to  Government’s  Exhibit  5 
as  having  been  put  in  the  record?  A.  Not  in  that  one. 

MR.  MURRAY:  Don’t  answer  that  question  unless 
Mr.  Rogge  is  offering  Government’s  Exhibit  5  in  evidence 
for  the  purpose. 

By  Mr.  Rogge: 

Q.  Do  you  know  of  any  other  time  or  occasion  when 
you  permitted  Defendants’  7  to  become  part  of  your 
records? 

MR.  MURRAY :  I  object  to  that. 

THE  COURT :  I  will  sustain  it. 

MR.  ROGGE :  I  can  make  an  offer  of  proof  on  that,  if 
your  Honor  please. 

THE  COURT:  I  thought  we  dealt  with  Government’s 
7  at  the  bench. 

MR.  MURRAY :  That  was  what  my  whole  conference 
was  about. 

THE  COURT :  Yes,  sir. 

MR.  ROGGE :  My  question  ^vas  whether  it  was  accepted 
at  any  other  time,  Judge,  and  I  don’t  want  to  press  the 
matter. 
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THE  COURT:  You  don’t  want  to  what,  sirt 

1126  MR.  ROGGE:  Well,  I  mean  I  do  want  to  intake 
an  offer  of  proof  on  it,  but  it  would  be  very  bi]ief, 

I  think  just  the  answer  to  the  question. 

THE  COURT:  If  you  make  the  offer  of  proof,  ccjme 
to  the  bench,  sir.  I 

(Counsel  for  both  sides  approached  the  bench  and  Con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows:!) 

MR.  ROGGE:  My  prior  question  was  whether  tjiey 
had  received  it  on  January  23.  The  question  I  have  i}ow 
put  to  the  witness  is  whether  they  received  that  explanation 
at  any  other  time. 

Now,  she  did  appear  another  time  before  the  committee. 
THE  COURT:  Any  other  time  wouldn’t  mean  much, 
Mr.  Rogge,  even  if  he  could  answer  it. 

Helen  Bryan  is  not  on  trial  here,  sir. 

MR.  ROGGE :  May  I  simply  make  the  proffer  of  proof 
that  if  permitted  to  answer,  the  witness  would  say  tpey 
never  on  any  occasion  accepted  as  part  of  their  records 
Defendants’  Exhibit  7? 

THE  COURT:  Have  you  anything  to  say  to  that,  sijr? 
MR.  MURRAY:  I  am  sorry,  I  didn’t  follow  it  vqry 
closely. 

THE  COURT :  Suppose  you  repeat  it,  Mr.  Rogge. 

MR.  ROGGE :  That  the  House  Committee  nevjer 

1127  at  any  time  accepted  the  statement  of  Helen  Brygn, 
which  is  Defendants’  Exhibit  7;  neither  on  the  hirst 

appearance,  on  January  23  and  24,  or  the  second  appear¬ 
ance,  on  April  4. 

THE  COURT :  I  will  say  it  is  not  material  to  this  case, 
sir.  Unless  you  have  something  you  want  to  offer  to  the 
contrary. 

MR.  MURRAY :  No. 

THE  COURT:  Very  well,  sir.  i 

(Counsel  returned  to  the  trial  table.) 

By  Mr.  Rogge: 

Q.  I  call  your  attention  to  Defendants’  Exhibit  8,  apd 
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again,  if  there  is  no  objection,  I  will  be  very  happy  to  offer 
that  in  evidence. 

THE  COURT :  Are  you  ready  to  speak  with  reference 
to  Defendants’  Exhibit  8? 

MR.  MURRAY :  I  don’t  know  offhand  what  it  is,  your 
Honor. 

THE  COURT :  Suppose  you  look  at  it,  sir. 

MR.  MURRAY:  Yes. 

(Mr.  Murray  referred  to  the  exhibit.) 

THE  COURT:  May  I  see  it? 

(The  exhibit  was  handed  to  the  Court.) 

THE  COURT:  If  an  objection  is  interposed,  I  will 
sustain  it. 

MR.  MURRAY :  I  do  object. 

THE  COURT:  I  will  sustain  the  objection. 
112S  MR.  ROGGE:  Well,  may  I  proceed,  for  the 
purpose  of  at  least  identifying  it,  your  Honor? 
By  Mr.  Rogge : 

Q.  Isn’t  that  a  mimeographed  copy — 

MR.  MURRAY  (interposing) :  I  object. 

THE  COURT:  No,  sir.  You  may  identify  it  for  the 
record,  if  you  desire,  but  the  purpose  for  excluding  it 
would  be  to  prevent  it  from  going  to  the  jury. 

MR.  ROGGE:  Then  may  I  approach  the  bench? 

THE  COURT:  Yes. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 

MR.  ROGGE :  The  question  I  want  to  put  to  the  witness 
is  whether  this  is  not  a  statement  which  he  issued  on 
December  24,  1946,  referring  to  Defendants’  Exhibit  8, 
and  his  answer  to  that  question,  if  permitted  to  answer, 
would  be,  yes. 

THE  COURT:  I  will  rule  it  is  not  material  to  this 
issue,  sir. 

(Counsel  returned  to  the  trial  table.) 

By  Mr.  Rogge: 

Q.  Now,  Mr.  Congressman,  isn’t  it  a  fact  that  after 
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Helen  R.  Bryan  appeared  before  your  committee,  on  Jan¬ 
uary  23  and  24,  1946,  and  did  not  produce  the  rec- 

1129  ords,  that  you  could  then  have  proceeded  to  cite  ijer? 

MR.  MURRAY:  I  object. 

THE  COURT :  I  will  sustain  your  objection  to  that,  ^ir. 
MR.  ROGGE:  May  I  have  Government’s  Exhibit  25, 
again? 

(The  exhibit  was  handed  to  Mr.  Rogge.) 

By  Mr.  Rogge: 

Q.  And  thereafter  isn’t  it  a  fact  that  you  got  put 
Government’s  Exhibit  23?  A.  Well,  Government’s  Exhi¬ 
bit  23— 

Q.  You  issued  that  after  her  appearance?  A.  It  Was 
issued  on  the  25th  day  of  January,  1946. 

Q.  And  thereafter  isn’t  it  a  fact  that  you  certified 
Dr.  Barsky  and  various  other  members  of  the  executive 
board  of  the  Joint  Anti-Fascist  Refugee  Committee,  except 
Mr.  McManus,  for  contempt? 

ME.  MURRAY:  I  object. 

THE  COURT:  What  is  the  purpose  of  it,  Mr.  Rogge? 
That  is  why  they  are  here,  isn’t  it? 

MR.  ROGGE:  What? 

THE  COURT:  That  is  wThy  they  are  here,  isn’t  it, 
because  they  were  cited?  That  is  the  issue. 

MR.  ROGGE:  Well,  I  will  explain  it  at  the  bench,  |if 
your  Honor  wants  me  to. 

THE  COURT :  All  right,  sir. 

1130  (Counsel  for  both  sides  approached  the  bench 
and  conferred  with  the  Court,  in  a  low  tone  of  voice, 

as  follows:) 

MR.  ROGGE:  I  think  I  am  entitled  to  show  what  t^e 
actual  course  was.  They  cited  Dr.  Barsky  and  varioijis 
of  his  associates,  and  then  limited  that  as  to  Dr.  Barskjy, 
and  then  got  out  the  other  documents  which  the  Court  h^s 
ruled  to  be  subpoenas,  and  I  just  want  this  record  to  be 
clear  as  to  what  the  facts  are,  and  I  call  the  Court Ps 
attention  to  the  fact  that  this  is  cross-examination. 
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THE  COURT:  What  do  you  want  to  show  now,  sir. 
You  say  it  is  a  fact  that  these  subpoenas  were  issued. 

MR.  ROGGE :  No,  there  was  a  subpoena  issued  on  Dr. 
Barsky. 

THE  COURT:  Yes,  and  that  is  in  the  record,  and 
the  other  four  are  in  the  record,  and  the  Court  held  those 
to  be  subpoenas. 

MR.  ROGGE:  What  isn’t  in  the  record  is  on  the  basis 
of  the  subpoena  of  Dr.  Barsky  alone,  he  introduced  a  reso¬ 
lution  voting  to  cite  Dr.  Barsky  and  various  members  of 
the  exectuive  board,  and  then  amended  his  resolution  to 
limit  it  as  to  Dr.  Barsky. 

Now,  that  fact  is  not  in  this  record. 

THE  COURT:  WTiat  is  the  purpose  of  that,  sir? 

MR.  ROGGE:  Well,  it  has  been  my  experience 
1131  on  cross-examination,  Judge, — 

THE  COURT:  No,  sir;  I  am  just  asking  you 
what  the  purpose  of  this  is. 

MR.  ROGGE:  I  would  say  the  purpose  of  that  is  to 
cover  this  ground  for  the  reason  that  it  is  proper  cross- 
examination  of  this  witness,  and  I  can’t  be  limited  just  to 
what  he  answered  on  direct  examination.  On  cross-exami¬ 
nation,  counsel  are  entitled  to  go  into  surrounding  cir¬ 
cumstances  on  this. 

THE  COURT:  So  far  as  it  is  pertinent — as  they  are 
pertinent  and  material,  sir. 

We  have  the  record  replete  with  matters  of  this  subpoena 
and  the  forms  here,  sir. 

MR.  ROGGE :  Well,  I  will  proceed  on,  Judge. 

May  I  note  an  objection? 

THE  COURT :  Yes,  sir. 

(Counsel  returned  to  the  trial  table.) 

By  Mr.  Rogge: 

Q.  Congressman,  isn’t  it  a  fact  that  the  issuance  of 
documents,  Government’s  Exhibits  7  through  22 — and  you 
may  look  at  them  if  you  wish — that  the  purpose  of  issuing 
those  was  to  bring  extra-legal  pressure  on  the  members 


of  the  board  so  that  they  would  put  pressure  on  Hel^en 
Bryan  to  surrender  the  books  and  thus  avoid  a  court  t^st 
of  your  committee’s  powers? 

1132  MR.  MURRAY :  I  object. 

THE  COURT:  I  will  sustain  your  objection. 

MR.  ROGGE :  May  I  make  an  offer  of  proof  on  that,  if 
your  Honor  please? 

THE  COURT:  Yes,  you  may  make  an  offer,  if  you 
have  one. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 

MR.  ROGGE:  My  offer  of  proof  on  that  would  that! if 
the  witness  were  permitted  to  answer,  he  would  say  yes. 

MR.  ROGGE :  My  offer  of  proof  on  that  would  be  th^t 
if  the  witness  were  permitted  to  answer,  he  would  say  y^s. 

THE  COURT :  Have  you  talked  to  this  witness  on  thdt, 
sir? 

MR.  ROGGE :  I  have  not,  Judge. 

THE  COURT:  I  don’t  think  you  are  in  a  position  |to 
make  a  proffer  on  something  of  that  sort. 

MR.  ROGGE:  Now,  if  the  Court  please,  this  is  cross- 
examination. 

THE  COURT :  No,  sir,  we  are  not  talking  about  cross- 
examination.  You  are  talking  about  the  question  of  prof¬ 
fer  now. 

MR.  ROGGE :  I  have  not  talked  to  this  witness  because 
it  is  my  understanding  that  while  a  witness  is  on  the  stanfl, 
counsel  should  not  approach  him.  I  have  not  talked  |o 
this  witness,  but  I  will  even  put  it  this  way,  I  will 

1133  put  in  the  form  of  an  offer  of  proof  which  yodr 
Honor  may  deny,  but  the  thing  that  I  want  in  tljie 

record —  j 

THE  COURT:  I  didn’t  catch  you,  sir. 

MR.  ROGGE :  I  will  start  wdth  this,  Judge :  I  think  it 
is  the  fact  that  the  purpose  of  the  House  Committee  w^s 
the  purpose  of  intimidation.  I  haven’t  discussed  that  wil}h 
this  witness,  and  yet  I  think  that  was  their  purpose.  Now, 
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your  Honor,  the  only  way — all  I  am  seeking  to  do  is  make 
the  record.  Maybe  am  wrong,  and  I  don’t  want  to  do 
it  in  the  way — 

THE  COURT:  You  have  made  it  for  whatever  it  is 
worth,  sir.  I  am  merely  suggesting  that  in  making  your 
record,  not  having  talked  to  this  witness,  you  are  not  in 
a  position  to  draw  a  conclusion. 

MR.  ROGGE:  All  right. 

(Counsel  returned  to  the  trial  table.) 

By  Mr.  Rogge : 

Q.  And  isn’t  it  true  that  Congressman  Rankin  on  that 
occasion  stated  even  before  your  committee  met — 

MR.  MURRAY :  Just  a  moment.  I  object  to  that. 

Your  Honor,  I  suggest  that  counsel  make  some  effort 
to  find  out  what  the  rules  are  in  this  case,  or  what  they 
will  be,  so  that  we  won’t  have  to  walk  back  and  forth  to 
the  bench  so  much. 

THE  COURT:  Approach  the  bench. 

1134  (Counsel  for  both  sides  approached  the  bench 
and  conferred  with  the  Court,  in  a  low  tone  of  voice, 
as  follows:) 

MR.  ROGGE:  If  your  Honor  please,  these  are  ques¬ 
tions  I  thought  I  was  entitled  to  ask. 

THE  COURT:  Yes. 

MR.  ROGGE :  Now,  as  I  said  to  your  Honor,  the  back 
half  of  this  are  questions  that  I  am  perfectly  willing  to 
ask  out  of  the  presence  of  the  jury.  I  have  tried  to  segre¬ 
gate  these.  Now,  maybe  I  haven’t  done  a  very  good  job. 

THE  COURT :  Suppose  you  put  the  questions,  if  you 
care  to,  at  this  time,  to  save  you  from  coming  back  and 
forward. 

MR.  ROGGE :  All  right. 

Again,  I  think  these  questions  are  proper.  I  will  put 
this  one  and  make  an  offer  of  proof,  the  question  that  I  now 
put,  “Didn’t  Rankin  say  on  that  occasion,  ‘Well,  we  will 
probably  have  them  all  in  next  week?’  ” 

This  is  from  the  Congressional  Record,  so  I  know  this 
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I 
I 

happened.  That  the  witness,  if  permitted  to  answer  tjhis 
question,  would  say  yes.  1 

THE  COURT :  I  am  not  following  you,  Mr.  Rogge.  I 
am  sorry.  What  is  your  question  now,  that  the  witness 
would  answer?  Repeat  it,  sir. 

MR.  ROGGE :  I  am  asking  the  witness  whether  it  ish’t 
a  fact  that  Congressman  Rankin  said,  even  before 

1135  the  House  Committee  met,  in  getting  out  all  these 
subpoenas  on  the  board  members,  that  this  is  iin 

the  Congressional  Record,  “Well,  we  will  probably  hajve 
them  all  in  next  week.” 

THE  COURT:  I  don’t  think  that  is  material  to  this, 
sir. 

MR.  ROGGE:  Well,  I  am  simply  making  the  offer  of 
proof  that,  if  asked  that  question,  the  witness  would  s^y 
yes. 

THE  COURT:  All  right,  sir. 

MR.  MURRAY :  I  though  there  were  others  you  wanted 
to  discuss,  so  we  wouldn’t  have  to  be  coming  up  to  the 
bench  each  time. 

MR.  ROGGE :  I  would  rather  go  on  with  questions  th^.t 
I  think  I  am  entitled  to  ask,  Judge. 

THE  COURT:  All  right,  sir. 

I  want  to  say  this  to  you,  that  the  Court  will  give  you 
an  opportunity  at  this  juncture  to  discuss  any  of  these 
questions.  I  don’t  want  to  put  you  in  the  position  where 
the  Court  will  say  something  which  might  be  prejudicial. 
If  you  don’t  want  to  answer  them  this  way,  I  will  de&l 
with  them  as  they  come  up. 

(Counsel  returned  to  the  trial  table.)  | 

MR.  ROGGE:  May  I  have  Government’s  Exhibit  6?  | 
(The  exhibit  was  handed  to  Mr.  Rogge.) 

By  Mr.  Rogge:  j 

Q.  Now,  Congressman,  I  call  your  attention  to  a  state¬ 
ment  here  on  page  82  and  page  83 — and  by  the  wa^f, 

1136  it  is  true,  isn’t  it,  that  the  various  witnesses  whb 
appeared  on  that  day  appeared  alone  and  without 
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counsel?  That  is  correct,  isn’t  it?  A.  On  what  day,  sir? 

Q.  April  4,  1946.  A.  No,  sir.  Not  according  to  their 
statements. 

Q.  Did  they  have  counsel  present  in  the  committee 
hearing?  A.  Not  in  the  committee  room;  in  the  anteroom 
just  outside  the  door. 

Q.  But  they  didn’t  have  it  in  the  committee  hearing 
room,  did  they?  A.  That  is  right. 

Q.  All  right.  Let’s  take  it  here.  Mrs.  Stern  is  the 
witness  that  is  being  interrogated,  and  I  call  your  attention 
to  the  statementof  Mr.  Thomas,  where  he  says  here,  “Here 
is  something  that  I  suggest  you  keep  in  mind,”  speaking 
to  Mrs.  Stern — and  if  I  am  wrong,  correct  me — “you  like 
Miss  Bryan  and  she  has  a  nice  personality.  I  think  every¬ 
body  that  comes  in  contact  with  her  will  agree  to  that.  It 
is  just  too  bad  that  somebody  instructed  all  of  these  wit¬ 
nesses  today  to  say  that  Miss  Bryan  had  absolute  custody 
of  the  books,  because  Miss  Bryan  told  us  that  she  did  not 
have  custody  of  the  books,  and  either  Miss  Bryan,  who 
has  a  lot  of  witnesses  against  her  today,  all  against 
1137  her,  is  not  telling  the  truth,  or  all  of  these  witnesses 
are  not  telling  the  truth  in  regard  to  it.” 

Now,  I  call  your  attention  to  Government’s  Exhibit  5, 
and  will  you  point  out  to  me  any  place  where  Miss  Bryan 
stated  that  she  did  not  have  custody  of  the  books  and 
records  ? 

MR.  MURRAY :  I  object  to  that. 

THE  COURT:  I  will  sustain  that  objection. 

MR.  ROGGE :  If  your  Honor  please,  this  was  read  to 
the  jury. 

THE  COURT :  I  will  sustain  the  objection.  You  may 
have  your  exception. 

MR.  ROGGE :  Well,  if  your  Honor  please,  I  am  going 
to  have  to  ask  to  make  an  offer  of  proof  on  that  again, 

THE  COURT:  You  may  make  an  offer  of  proof  at 
any  time,  sir. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 
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MR.  ROGGE:  I  know  your  Honor  doesn’t  have  toj tell 
me  the  basis  of  your  Honor’s  ruling,  but  here  is  a  state¬ 
ment  that  is  in  the  record.  It  is  not  correct,  Judge.  Now, 
am  I  not  entitled  to  correct  that  on  cross-examination}? 
THE  COURT :  I  am  not  in  a  position  to  say  whether  it 
is  correct  or  not,  sir.  It  is  put  in  as  a  part  of  the 

1138  hearing,  and  it  is  a  sworn  hearing,  the  accuracy  of 
which  has  been  shown  before  the  Court,  sir,  to  the 

point  that  the  Court  has  felt  free  to  accept  it,  becaus^  of 
the  proof  made  of  it. 

MR.  ROGGE :  Yes,  but  am  I  not  entitled  to  make  tjiis, 
that  when  Thomas  made  that  statement  he  was  not  makjng 
an  accurate  statement?  It  is  in  the  record  here,  and  tjhis 
is  cross-examination. 

THE  COURT:  Well,  sir,  I  will  not  allow  it.  You  h^.ve 
an  exception. 

MR.  ROGGE :  I  have  my  exception,  and  I  want  to  m^ke 
an  offer  of  proof  that  the  witness,  if  permitted  to  testify, 
would  testify  that  that  statement  by  Congressman  Thorpas 
is  incorrect.  |- 

THE  COURT:  You  have  made  your  offer,  sir,  buff  I 
don’t  know  that  you  are  in  a  position  to  make  such  a 
proffer,  but  you  have  made  it  for  the  record. 

MR.  ROGGE:  If  your  Honor  please,  I  know  the  facts 
on  this.  j 

THE  COURT:  Well,  sir,  you  don’t  make  it  through 
this  witness.  j 

MR.  ROGGE:  Well,  your  Honor  won’t  let  him  answer 
the  question?  j 

THE  COURT:  No,  sir,  I  am  not  permitting  th|it 
question,  and  I  am  not  suggesting  that  the  proffer  is  nqt 
proper  at  this  time  on  the  showing  made,  but  tfye 

1139  record  reflects  your  view,  sir,  and  mine. 

MR.  ROGGE:  I  call  to  your  Honor’s  attention 
that  Government’s  Exhibits,  most  of  which  are  already  ijn 
evidence,  Government’s  Exhibit  6,  for  one — 

THE  COURT:  That  is  right,  sir,  the  one  you  were 
reading. 
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MR.  ROGGE:  And  Government’s  Exhibit  5,  for  the 
other,  positively  indicate  that  Helen  R.  Bryan  never 
claimed  she  didn’t  have  custody  and  control. 

MR.  MURRAY :  That  is  right.  You  are  right  about 
that. 

THE  COURT:  That  is  stipulated,  apparently,  sir,  as 
a  fact. 

MR.  MURRAY :  Surely ;  that  is  correct.  Thomas  was 
wrong.  Mr.  Thomas  was  mistaken.  That  is  right. 

MR.  ROGGE :  Well,  without  referring  to  the  document, 
so  that  I  have  it  in  here  in  evidence,  I  would  still  like  to 
ask  the  witness  whether  Helen  R.  Bryan  ever  denied 
custody. 

THE  COURT :  In  the  light  of  the  statement  made,  sir, 
and  stipulated  in  the  record,  that  that  is  an  erroneous 
statement,  sir,  you  will  get  nothing  more,  and  if  it  is 
stipulated,  and  I  think  it  is,  then  you  may — 

MR.  MURRAY  (interposing) :  Yes,  it  is  stipulated,  but 
it  is  not  for  this  witness  to  try  to  justify  it  by  looking 
through  the  record. 

MR.  ROGGE :  If  your  Honor  please,  this  is 
1140  agreeable  to  me,  but  I  am  entitled  to  have  this  as 
part  of  the  evidence  before  the  jury  since  this  is  in 
evidence,  your  Honor. 

THE  COURT:  You  mean  that  stipulation? 

MR.  ROGGE :  That  is  right. 

THE  COURT:  Yes,  sir,  when  he  stipulates  to  a  fact, 
certainly. 

MR.  ROGGE :  All  right. 

(Counsel  returned  to  the  trial  table.) 

MR.  ROGGE:  Do  I  correctly  understand  the  stipula¬ 
tion  of  counsel  to  be  to  the  effect  that  the  statement  of 
Mr.  Thomas  on  pages  82  and  83,  to  the  effect  that  “Miss 
Bryan  told  us  that  she  did  not  have  custody  of  the  books,” 
is  incorrect? 

MR.  MURRAY :  That  is  a  correct  statement  of  the 
stipulation. 
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By  Mr.  Rogge: 

Q.  Now,  Congressman,  I  ask  you  another  question: 
Isn ’t  it  a  fact  that  when  Adamson  was  being  questioned — 

MR.  MURRAY  (interposing) :  Pardon  me,  Mr. 
Rogge— 

MR.  ROGGE:  I  beg  your  pardon.  I  mean,  Dr.  Aus- 
lander. 

By  Mr.  Rogge: 

Q.  When  Dr.  Auslander  was  being  questioned,  isn’tj  it 
a  fact  that  Congressman  Rankin  stated  to  him  that  he  wias 
likely  to  have  his  citizenship  canceled? 

MR.  MURRAY :  I  object  to  that.  That  has  been  Ex¬ 
cluded. 

1141  THE  COURT:  I  sustain  that  objection. 

Mr.  Rogge,  we  have  dealt  with  that  at  the  benqh. 

MR.  ROGGE :  If  your  Honor  please,  then  I  have  several 
more  offers  of  proof. 

THE  COURT:  Very  well,  sir. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows :)  | 

MR.  ROGGE:  The  witness,  if  permitted  to  testifjy, 
would  answer  that  Congressman  Rankin  stated  to  Dr. 
Auslander  that  he  was  likely  to  have  his  citizenship 
canceled. 

MR.  MURRAY:  Is  that  all  for  the  moment? 

MR.  ROGGE:  No;  I  have  several  more. 

MR.  MURRAY :  May  I  say  something  at  this  point  ? 

THE  COURT :  Yes. 

MR.  MURRAY :  What  Mr.  Rogge  is  basing  that  state¬ 
ment  on  is  what  is  printed  in  Government’s  Exhibit  6. 

MR.  ROGGE :  But  it  is  not  in  the  record. 

MR.  MURRAY :  We  admit  that  everything  that  is  ijn 
there  is  a  correct  statement  of  what  was  said,  so  anything 
that  is  in  there  was  said.  We  stipulate  that. 

MR.  ROGGE :  Yes,  but  this  was  not  offered  in  evidence, 
if  your  Honor  please,  for  the  benefit  of  the  defendant^, 
as  Mr.  Murray  said. 


THE  COURT:  That  was  part  of  it,  sir.  As  a 

1142  matter  of  fact,  I  think  it  would  be  only  fair  to  show 
in  the  record  that  there  were  many  things  left  out 

which  might  have  been  prejudicial  to  the  defendants,  when 
they  were  dealing  with  Communists  and  dealing  with  other 
matters. 

There  were  things  as  to  contemptuous  attitude  on  the 
part  of  each  of  these  witnesses,  that  said  this  and  said 
that,  in  a  Victrola  fashion,  and  we  tried  to  keep  that  out. 

MR.  ROGGE :  Yes,  Judge,  but  may  I  say  on  the  other 
side — 

THE  COURT :  Let  me  just  finish  one  other  thing,  sir : 
And  basically,  the  reason  for  excluding  the  things  in  addi¬ 
tion  to  what  lias  been  said  was  the  fact  that  it  was  not 
material  to  the  issues  in  this  case. 

MR.  ROGGE :  TTell,  I  want  to  add  to  what  your  Honor 
has  said  with  reference  to  Victrola-like  statements  of  these 
defendants.  That  you  have  here  a  group  of  defendants 
that  went  before  a  House  Committee  without  counsel  being 
present,  and  on  one  occasion  you  had  Congressman  Rankin 
threatening  them  with  a  loss  of  citizenship;  on  another 
instance,  threaten  them  with  incarceration  by  the  marshal ; 
and  on  another  instance,  threaten  them  with  the  peniten¬ 
tiary;  and  I  think  the  record  should  show  that,  too.  And 
the  only  reason  those  things  were  left  out  is  because  they 
showed  oppressive  tactics  on  the  part  of  the  House  Com¬ 
mittee  against  this  group,  and  that  is  why  they  were  left 
out. 

1143  THE  COURT:  In.  the  interest  of  the  record, 
now,  what  pages  do  you  want  to  refer  to1? 

MR.  ROGGE :  First  on  page  6,  Judge. 

THE  COURT :  All  right,  sir. 

MR.  ROGGE :  The  next  one  on  page  10,  where  Con¬ 
gressman  Rankin  said:  “Now,  the  next  question  he  re¬ 
fuses,  just  call  up  the  marshal  and  send  him  to  jail.” 

THE  COURT:  All  right,  sir. 

MR.  ROGGE :  And  the  next  one  is  on  page  63. 
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THE  COURT:  Yes,  sir. 

MR.  ROGGE :  Where  Congressman  Rankin  said  to  idr. 
Magana,  “You  are  rubbing  your  nose  right  up  agaihst 
the  gates  of  the  penitentiary.” 

THE  COURT:  Yes,  sir. 

MR.  ROGGE :  Now,  if  your  Honor  please,  I  don’t  w^nt 
to  be  in  a  position  of  having — 

THE  COURT:  Now,  this  is  what  you  are  proffering 
now,  sir? 

MR.  ROGGE :  That  is  right. 

THE  COURT :  All  right. 

MR.  ROGGE:  If  the  witness  were  asked  those  ques¬ 
tions,  he  would  reply — 

THE  COURT:  What  witness? 

MR.  ROGGE:  The  witness  who  is  on  the  stand,  j 
THE  COURT :  I  don’t  know  if  he  is  in  a  position 
1144  to  know  that,  sir. 

MR.  ROGGE :  He  was  there. 

THE  COURT:  He  doesn’t  remember  this,  sir.  That 
is  the  record.  But  you  can  get  it  for  the  record  in  the 
manner  you  have  stated.  You  object  to  the  deletion  or 
elimination  from  that  which  was  read  in  the  record,  tlhe 
parts  which  you  have  now  referred  to? 

MR.  ROGGE:  Your  Honor,  I  don’t  like  to  put  it  jin 
that  form. 

THE  COURT :  You  put  it  in  the  form  you  want,  sir. 

MR.  ROGGE:  I  would  rather  put  it  in  the  form  thht 
the  witness — your  Honor  says  he  wouldn’t  remember. 

THE  COURT:  I  don’t  know  whether  he  would  or  nbt. 

i 

MR.  ROGGE:  But  if  handing  that  document  to  him 
would  refresh  his  recollection,  at  least  my  offer  is  in  good 
form:  the  witness,  if  asked  whether  Congressman  Rankfn 
didn’t  say  those  different  things  that  I  have  called  to 
your  Honor’s  attention,  if  asked  whether  Congressman 
Rankin  didn’t  say  those,  the  witness  would  reply  in  tljie 
affirmative,  and  I  would  rather  put  my  offer  of  proof  }n 
that  way,  rather  than  by  reading  it  into  the  record  frojn 
Government’s  Exhibit  6.  I 
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THE  COURT :  Have  yon  talked  to  him  with  reference 
to  that,  sir? 

MR.  ROGGE :  No,  Judge. 

THE  COURT :  Then  we  will  put  it  in  the  form 

1145  we  have  here,  so  the  record  will  reflect  it,  sir. 

Have  you  any  others  of  these,  sir? 

MR.  ROGGE :  Now,  what  I  would  like  to  do,  Judge,  and 
I  hope  your  Honor  bears  with  me  when  I  tell  your  Honor 
that  I  am  asking  things  that  I  think  I  am  entitled  to  ask — 

THE  COURT:  I  assume  that  you  are,  sir. 

MR.  ROGGE :  I  have  separated  these  things  into  two 
parts.  I  don’t  want  to  be  placed  in  the  position  of  having 
each  question  censored  in  advance.  What  I  would  like  to 
do  is  go  over  these  questions — 

THE  COURT:  You  stated  you  didn’t  want  to  do  that. 

MR.  ROGGE:  I  still  don’t  want  to  do  that. 

The  hour  of  adjournment  being  here,  I  would  like  to  go 
over  these  questions  once  more,  and  I  will  cull  them  out 
once  more  with  a  view — I  have  a  whole  group  that  I  want 
to  put  in  the  form  of  offer  of  proof  and  that  might  be  more 
convenient  to  have  the  jury  withdraw  and  I  will  ask  the 
questions  and  make  my  offers  of  proof  on  them. 

But  there  may  be  a  few  other  questions  left  in  here  that 
I  think  I  am  entitled  to  ask  this  witness  in  open  court, 
and  I  would  like  to  examine  it  with  that  in  mind. 

THE  COURT :  Now,  let’s  see  this  as  a  practical  propo¬ 
sition:  Would  you  be  in  a  position  to  go  for-ward  with 
those  which  you  yourself  feel  ought  to  be  without  the 
jury’s  presence?  If  so,  we  might  let  the  jury  come 

1146  back  later  tomorrow  morning  rather  than  have  them 
just  sit  in  here. 

MR.  ROGGE:  Yes,  I  can  do  it  that  way,  Judge,  cer¬ 
tainly.  It  would  be  a  half  hour,  I  guess. 

THE  COURT:  Suppose  we  let  the  jury  come  back, 
then,  at  10:45. 

MR.  ROGGE:  All  right. 

(Counsel  returned  to  the  trial  table.) 


THE  COURT:  Ladies  and  gentlemen  of  the  jury,  we 
are  now  about  ready  to  adjourn  for  the  day,  and  the  Court 
is  going  to  repeat — and  I  am  emphasizing  to  even  the 
greatest  degree,  if  such  be  possible,  what  I  am  saying  by 
way  of  admonition  today,  than  what  I  have  heretofore  s^id 
to  you — you  are  not  to  talk  to  anyone  with  reference  to 
this  case,  nor  are  you  to  permit  anyone  to  talk  to  you  abo|ut 
this  case,  nor  are  you  to  talk  among  yourselves  at  this 
juncture  with  reference  to  this  case,  nor  are  you  to  read 
any  newspaper — any  newspaper — or  any  periodical  in 
which  there  may  appear  anything  pertaining  to  this  case, 
directly  or  indirectly,  nor  are  you  to  listen  to  any  coitn- 
ment,  if  such  there  may  be,  on  the  radio,  with  reference 
to  this  case. 

Now,  with  that  admonition,  you  are  excused  until  to¬ 
morrow  morning  at  10 :45  in  this  courtroom. 

(Whereupon,  at  4:15  o’clock  p.  m.,  an  adjournment  w^s 
taken  until  tomorrow,  Tuesday,  June  24, 1947,  at  10  o’clock 
a.  m.) 


1149  Proceedings 

(in  the  absence  of  the  jury) 

THE  CLERK :  If  there  are  any  witnesses  in  the  court¬ 
room  in  the  case  of  U.  S.  Versus  Edward  K.  Barsky, 
al.,  who  have  not  previously  testified,  you  will  remaijn 
outside  until  called. 

MR.  ROGGE :  We  were  to  proceed  with  the  cros^- 
examination  of  Mr.  Wood,  your  Honor. 

THE  COURT:  Yes,  sir.  You  indicated  to  the  Couift 
that  you  would  look  over  some  of  the  questions  you  weije 
propounding,  and  I  assume  you  have  done  that,  Mr.  Rogg^. 

MR.  ROGGE :  I  have  a  line  of  questions  which  I  think 
are  proper,  but  in  view  of  your  Honor’s  previous  ruling^, 
I  believe  you  would  give  the  same  rulngs  as  to  that  ques¬ 
tion,  and  for  that  reason,  and  in  order  to  have  the  prb- 
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ceedings  as  smooth  as  possible,  I  indicated  that  I  would 
ask  those  questions  this  morning  out  of  the  presence  of 
the  jury  and  make  my  offers  of  proof  on  them,  because  I 
do  want  to  have  the  record  on  them. 

THE  COURT :  Very  well,  sir. 

MR.  ROGGE :  And  I  am  ready  to  proceed  with  that. 

THE  COURT:  Very  well. 

MR.  ROGGE :  The  witness,  of  course,  was  Congressman 
Wood. 

MR.  MURRAY:  I  didn’t  understand  he  was  to  be 
here. 

1150  THE  COURT:  I  am  sorry.  I  didn’t  either,  Mr. 
Rogge. 

MR.  MURRAY :  I  told  him  to  be  here  at  a  quarter  of 
eleven  when  the  jury  was  to  be  here. 

THE  COURT:  I  may  be  at  fault  as  much  as  counsel 
on  that. 

MR.  ROGGE :  Well,  I  am  sorry,  Judge. 

THE  COURT:  You  may  be  perfectly  right,  sir. 

MR.  ROGGE :  Maybe  I  didn’t  make  it  plain.  Frankly, 
I  didn’t  want  to  interfere — and  may  I  speak  frankly  about 
it? 

THE  COURT:  Yes. 

MR.  ROGGE :  In  the  tension  of  a  trial,  all  our  tempers 
get  a  little  short,  and  I  didn’t  want  to  try  the  Court’s 
patience  with  other  questions  along  the  line  that  I  was 
asking,  which  the  Court  had  ruled  were  not  proper  to  be 
heard  in  front  of  the  jury.  So,  in  order  to  comply  with 
what  I  thought  were  the  Court’s  wishes,  my  offer — and  if 
I  did  not  make  it  plain — is  that  I  was  willing  to  go  ahead 
with  my  questions  even  without  the  presence  of  the  jury 
so  that  your  Honor  could  see  that  I  am  not  trying  in  these 
questions  for  effect  with  the  jury,  but  that  I  am  really 
trying  to  put  in  the  record  material  that  I  think  ought  to 
be  there,  and  I  am  sorry  if  I  didn’t  make  that  plain. 

THE  COURT :  Well,  you  may  have  done  it  and  we  may 
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not  have  understood  you,  as  far  as  that  is  concerned, 
sir. 

1151  Where  do  we  stand  in  the  light  of  what  the 
situation  actually  is?  Are  you  in  a  position  td  go 

forward  with  anything  at  this  time,  sir? 

MR.  ROGGE :  No.  The  thing  that  I  had  was  the  cross- 
examination  of  Congressman  Wood,  and  I  have  segregated 
it  into  two  batches ;  those  that  I  thought  your  Honor  would 
rule  v’ere  questions  that  your  Honor  was  going  to  sustain 
an  objection  to,  and  those  that  I  felt  I  was  entitled!  to 
proceed  with  before  the  jury. 

I  had  made  that  segregation  before,  but  apparently  imy 
segregation  was  not  severe  enough,  and  I  have  pared 
down  some  more  the  questions. 

THE  COURT:  It  was  not  a  question  of  severity,  £ir. 
It  was  a  question  of  the  Court  seeing  it  as  a  question  of 
materiality  and  relevancy  in  the  light  of  the  course  which 
we  had  set  out  to  follow,  and  more  particularly  with  ref¬ 
erence  to  this  hearing  as  to  the  right,  as  I  understand !  it, 
for  persons  to  extract  from  certain  hearings  matters  wh;ch 
they  believe  material  to  the  issues ;  the  right  of  counsel  for 
the  opposition  to  supplement  that  by  information  which  is 
explanatory  thereof  or  that  would  permit  of  construction, 
and  that  I  did  not  think  you  had  done.  You  apparently 
saw  fit  to  stand  on  your  right  to  the  whole  document,  vo|ur 
right  to  object  to  the  whole  document.  | 

So  wdiat  the  Court  is  concerned  with,  as  indicated, 

1152  is  the  materiality  and  relevancy  of  these  matters 

to  the  issue  under  consideration  and  the  desire  bf 
the  Court  to  keep  out  matters  which  might  inflame,  so  hs 
to  be  adverse  either  to  the  defendants  or  to  the  Govern¬ 
ment. 

MR.  ROGGE :  Well,  I  understood,  if  your  Honor  please, 
and  counsel  and  the  Court,  and  in  the  course  of  a  trifil 
courts  disagree — 

THE  COURT:  I  am  not  criticizing  you,  Mr.  Roggje. 
Please  don't  misunderstand  me.  The  Court  has  be4n 
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wrong  before.  That  is  why  we  have  appellate  courts. 
But  I  was  just  merely  stating  what  the  procedure  outlined 
was. 

Now,  you  intimated,  and  as  long  as  we  haven’t  anything 
else,  we  might  utilize  this  time  possibly,  that  you  wanted 
to  go  into  the  matter  of  the  breadth  of  the  subpoena. 

MR.  ROGGE:  Well,  the  only  thing  I  wanted  to  bring 
out  there,  and  it  was  again  in  pursuing  the  line  of  ques¬ 
tioning  with  Congressman  Wood,  which  I  think  would  not 
take  over  five  or  ten  minutes,  and  I  didn’t  want  to  pursue 
it  beyond  that.  I  know  we  have  the  point  that  the  sub¬ 
poenas  are  too  broad,  but  I  don’t  want  to  argue  that  at 
anv  length.  X  think  thev  were. 

THE  COURT :  I  was  not  desiring  to  foreclose  you  on 
that,  because  of  the  advice  the  Court  received  that  that 
matter  had  been  dealt  with  on  the  motion  to  dismiss  is  a 
matter  to  be  considered  by  the  Court,  it  being  char- 
1153  acterized  as  a  mixed  question  of  law  and  fact. 

Have  you  anything,  Mr.  Murray? 

MR.  ROGGE:  The  only  other  thing  that  I  could  sug¬ 
gest,  your  Honor,  and  I  do  want  to  make  the  record  here, 
and  I  am  wondering  whether  the  witness  should  not  be 
here  for  the  purpose  of  making  the — I  am  perfectly  willing 
to  state  the  questions  that  I  wanted  to  put  to  the  witness 
and  also  my  offers  of  proof,  but  I  think,  Judge,  that  the 
witness  ought  to  be  here  for  the  purpose  of  making  my 
record,  and  therefore  I  would  rather,  I  think,  put  them 
in  his  presence. 

MR.  MURRAY :  That  is  what  I  was  going  to  say.  I 
don’t  see  any  necessity  for  the  witness  being  here  when 
the  proffer  is  being  made.  I  don’t  see  what  good  it  would 
do  to  have  him  sitting  in  the  chair. 

THE  COURT:  It  could  be  stipulated  on  the  record 
that  you  were  not  altering  any  rights  in  his  absence — 

MR.  MURRAY :  I  will  stipulate  for  the  benefit  of  the 
defendants,  if  I  can,  to  protect  him. 
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MR.  ROGGE:  Well,  in  proceeding  without  a  witness, 
Judge,  I  will  try  it. 

The  first  question  that  I  was  going  to  put,  I  was  g<^ing 
to  call  the  witness’  attention,  first,  to  page  6  of  Govern¬ 
ment’s  Exhibit  6,  to  the  statement  of  Congressman  Rankin 
to  Dr.  Jacob  Auslander — 

THE  COURT:  Page  6;  excuse  me,  didn’t  we 

1154  deal  with  that  yesterday?  ! 

MR.  ROGGE :  Yes,  but  I  was  going  to  call  that 
to  the  witness’  attention.  They  hadn’t  been  called  to  )iis 
attention.  It  is  the  way  I  had  my  question  set  up. 

And  if  I  may,  I  would  like  to  proceed  with  it  that  wayi 
THE  COURT :  All  right,  sir. 

MR.  ROGGE:  Page  6,  stating  to  Dr.  Auslander  that 
he  was  likely  to  have  his  citizenship  cancelled.  j 

Page  10,  stating  to  Professor  Bradley: 

“Now,  the  next  question  he  refuses,  just  call  up  tjhe 
marshal  and  send  him  to  jail.” 

Page  63,  Congressman  Rankin  stating  to  Mr.  Magaha 
that  he  was  rubbing  his  nose  right  up  against  the  gatqs 
of  the  penitentiary  here. 

And  pages  82  and  83,  where  Mr.  Thomas  made  the  ijn- 
correct  statement  to  Mrs.  Stern  that — 

THE  COURT:  That  was  stipulated  into  the  record. 
MR.  ROGGE :  That  was  stipulated  into  the  record. 
THE  COURT :  All  right,  sir. 

MR.  ROGGE:  That  Miss  Bryan  had  told  the  House 
Committee  that  she  did  not  have  custody  of  the  book^; 
and  then  I  was  going  to  ask  the  witness — 

MR.  MURRAY :  Do  you  mind  if  I  interrupt,  Mr.  Rogg^? 
Oh,  I  beg  your  pardon.  It  was  my  mistake 

MR.  ROGGE:  I  was  going  to  ask  the  witness 

1155  whether,  by  way  of  contrast,  it  was  not  true  thalt 
when  the  House  Committee  had  someone  before  ijt 

who  was  opposed  to  our  democratic  form  of  government, 
they  did  not  treat  such  person  with  courtesy  and  considr 
eration. 

And  if  an  objection —  j 
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MR.  MURRAY :  I  would  object  to  such  a  question. 

THE  COURT :  And  I  would  sustain  such  an  objection. 

MR.  ROGGE:  And  my  offer  of  proof  on  that  would 
be  that  the  Committee  did. 

Then  I  was  going  to  call  the  witness  ’  attention  to  a 
hearing  of  January  30,  1946,  of  the  House  Committee  on 
Un-American  Activities;  hearings  relating  to  Gerald  L. 
K.  Smith,  and  ask  the  witness  if  it  was  not  true  that  when 
Gerald  L.  K.  Smith  was  before  the  House  Committee,  he 
was  permitted  to  state  that  President  Roosevelt  and  his 
administration  were  both  fascist  and  communist,  and  that 
President  Roosevelt  was  very  much  an  imitator  of  Hitler, 
and  that  thereafter  that  Congressman  Wood  stated  to 
Gerald  L.  K.  Smith: 

“The  chair  expresses  its  appreciation  for  your  testi¬ 
mony,  Mr.  Smith.” 

MR.  MURRAY :  To  which  I  would  object,  if  the  Court 
please. 

THE  COURT:  And  I  would  sustain  your  objection,  sir. 

MR.  ROGGE :  And  my  proffer  of  proof  would  be 
1156  then  that  the  witness  would  say  yes,  that  that 
occurred. 

My  next  question  to  the  witness  was  whether  it  was  not 
the  fact  that  the  House  Committee  on  Un-American  Ac¬ 
tivities  spent  most  of  its  time  investigating  liberals  and 
very  little  time  investigating  fascists. 

MR.  MURRAY :  To  which  the  Government  would  ob¬ 
ject,  if  the  Court  please. 

THE  COURT :  And  I  would  sustain  that  objection,  sir. 

MR.  ROGGE :  And  my  proffer  of  proof  on  that  would 
be  that  the  witness  would  answer  that  my  statement  was 
correct,  namely,  that  the  House  Committee  did  spend  most 
of  its  time  investigating  liberals  and  very  little  time  in¬ 
vestigating  fascists. 

My  next  question  would  be  whether  it  wTas  not  a  fact 
that  the  House  Committee  on  Un-American  Activities,  or 
one  of  its  subcommittees,  recently  found,  after  ten  minutes 
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of  deliberation,  that  there  were  no  fascists  in  this  country 
that  needed  to  be  investigated. 

ME.  MURRAY:  To  which  I  would  object,  if  the  Court 
please. 

THE  COURT:  I  will  sustain  the  objection. 

MR.  ROGGE:  And  again  the  witness’  answer  woijdd 
be  in  the  affirmative. 

My  next  question  would  be  whether  it  was  not  the  f^ct 
that  on  January  29,  1946,  Ernie  Adamson,  the  Chief 

1157  Counsel  of  the  House  Committee,  with  the  approval 
of  Congressman  Wood,  sent  out  the  following  com¬ 
munication  to  the  veterans  against  discrimination  on  tjhe 
letter-head  of  the  House  Committee  on  Un-American  Ac¬ 
tivities,  the  body  of  the  letter  reading  as  follows: 

“Gentlemen:  Would  you  please  be  good  enough  to 
send  me  a  list  of  your  officers  and  your  managing  com¬ 
mittee.  | 

“Several  of  your  circulars  have  been  sent  to  us  l})y 
citizens  of  your  city,  and  I  note  that  you  refer  to  democracy 
several  times.  I  wonder  if  you  are  sufficiently  familihr 
with  the  history  of  the  United  States  to  be  aware  that  th|is 
country  was  not  organized  as  a  democracy,  and  that  Sec¬ 
tion  4  of  Article  4  of  the  Constitution  reads,  in  part,  ^.s 
follows : 

‘The  United  States  shall  guarantee  to  every  State  in 
this  union  a  republican  form  of  government.’ 

“Is  it  your  purpose  to  ask  for  an  amendment  to  tile 
Constitution,  or  do  you  propose  to  conduct  a  propaganda 
campaign  against  the  administration  of  the  provisions  of 
the  Constitution? 

“Very  truly  yours,  Ernie  Adamson,  Chief  Counsel.” 

MR.  MURRAY :  May  I  ask  the  identity  of  that  ad¬ 
dressee? 

All  he  says  is  the  Veterans  Against  Discrimination.  I 
mean,  do  they  have  any  connection  with  anybody 

1158  in  this  case?  I  think  we  should  know. 

MR.  ROGGE:  I  have  the  letter  the  way  it  ap¬ 
pears  in  the  Congressional  Record,  if  vour  Honor  please. 
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THE  COURT :  You  mean  by  that  that  you  have  read  all 
of  it,  Mr.  Rogge? 

MR.  ROGGE:  That  is  right. 

MR.  MURRAY:  I  object. 

THE  COURT:  I  will  sustain  the  objection. 

MR.  ROGGE:  And  my  proffer  is  that  if  permitted  to 
answer,  the  Congressman  would  answer  that  question  like¬ 
wise  in  the  affirmative. 

My  next  question  would  be  whether  it  is  not  a  fact  that 
in  February,  1946,  Mr.  Ernie  Adamson,  the  counsel  for 
the  House  Committee,  again  with  the  approval  of  the 
Committee,  wrote  the  following  letter  to  Drew  Pearson 
of  Washington,  D.  C.,  the  newspaper  columnist  and  radio 
commentator : 

“Several  people  have  called  to  my  attention  the  closing 
line  of  your  Sunday  night  broadcast: 

‘Make  Democracy  work.’ 

“X  should  like  very  much  to  have  your  definition  of  the 
word  ‘Democracy’  as  you  are  using  it  over  the  radio.  If 
you  will  be  good  enough  to  supply  this  information,  I  will 
give  the  matter  further  consideration  to  determine  whether 
it  should  be  called  to  the  attention  of  the  members 
1159  of  the  Committee  for  such  action  as  they  deem 
proper.” 

MR.  MURRAY :  I  would  object  to  such  an  offer. 

THE  COURT:  I  will  sustain  the  objection. 

MR.  ROGGE:  And  again  my  proffer  of  proof  is  that 
the  answer  of  Congressman  Wood  would  be  in  the  affirma¬ 
tive. 

My  next  question  would  be  whether  it  was  not  a  fact 
that  on  January  19,  1945,  Congressman  Rankin,  on  the 
floor  of  the  House  on  a  discussion  relating  to  the  House 
Committee  on  Un-American  Activities,  made  the  following 
statement : 

“I  serve  notice  on  the  Un-American  elements  in  this 
country  now  that  this  Grand  Jury  will  be  in  session  to 
investigate  un-American  activities  at  all  times.” 
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MR.  MURRAY :  I  would  object  to  the  receipt  of  that. 
THE  COURT:  I  will  sustain  the  objection. 

MR.  ROGGE:  I  would  ask  the  witness  whether  t!be 
House  report  number  2742  of  the  House  Committee,  datkd 
January  2, 1947,  did  not  declare  as  follows : 

“The  House  Committee  on  Un-American  Activities  is 
empowered  to  explore  and  expose  activities  by  un-Ameri¬ 
can  individuals  and  organizations  which  while  sometimes 
being  legal,  are  none  the  less  inimical  to  our  American 
concepts  and  our  American  future.” 

MR.  MURRAY:  To  which  the  Government  would  in¬ 
terpose  an  objection. 

1160  THE  COURT :  I  will  sustain  the  objection. 

MR.  ROGGE :  And  the  proffer  of  proof  would  te 

that  the  witness  would  again  answer  in  the  affirmative. 

I  would  ask  the  witness  whether  House  Report  number 
2 — and  this,  if  your  Honor  please,  is  of  the  Dies  Commit¬ 
tee,  but  it  is  on  the  same  point— of  January  3,  1939,  d}d 
not  contain  the  following  statement :  | 

“While  Congress  does  not  have  the  power  to  deny  tfo 
citizens  the  right  to  believe  in,  teach,  or  advocate  Commi|i- 
nism,  Fascism  and  Nazism,  it  does  have  the  right  to  foci}s 
the  spotlight  of  publicity  upon  their  activities  and  to  out¬ 
law  any  organization  which  is  found  to  be  under  the  control 
of  or  subject  to  the  dictation  of  a  foreign  government.” 
MR.  MURRAY :  To  which  we  would  object. 

THE  COURT:  I  will  sustain  the  objection. 

MR.  ROGGE :  And  the  proffer  of  proof  would  be  tha|t 
the  answer  again  would  be  in  the  affirmative. 

Or  again  Report  number  1,  of  January  3,  1941,  whethe^* 
that  report  does  not  contain  the  following  statement : 

“There  are  many  phases  of  un-American  activities  tha^; 
cannot  be  reached  by  legislation  or  administrative  actiorf. 
We  believe  that  the  Committee  has  shown  that  fearles^ 
exposure,  coupled  with  effective  enforcement  of  th£ 

1161  law’s  that  are  on  the  statute  books,  is  the  democrat^ 
answer  to  the  fifth  column.” 
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MR.  MURRAY :  We  would  object. 

THE  COURT :  I  will  sustain  the  objection. 

MR.  ROGGE :  The  witness  would  again  answer  in  the 
affirmative. 

THE  COURT:  Let  me  interrupt  you  to  say  this,  Mr. 
Rogge:  You  are  reading  from  reports.  Do  you  mean  to 
say  that  the  witness  would  answer  you  that  such  statement 
or  statements  that  you  read  are  bound  within  those  reports, 
sir? 

MR.  ROGGE:  That  is  right,  if  your  Honor  please. 

THE  COURT:  Wouldn’t  it  be  better  for  you  to  utilize 
the  report  by  designating  it?  I  don’t  know  whether  you 
have  talked  to  this  witness  or  not  and  whether  his  answer 
would  be — It  may  be  that  he  is  familiar  with  it,  and  it 
may  be  he  is  not  familiar  with  it,  sir. 

I  mean,  he  might  be  in  a  position  to  answer  and  he  might 
not,  but  it  would  seem  to  me  that  it  would  be  better  to 
let  the  record  speak  for  itself  than  him,  but  in  any  event, 
you  are  making  your  record,  and  I  just  wanted  to  call 
to  your  attention  what  occurs  to  the  Court  as  you  proceed. 

MR.  ROGGE:  I  call  your  Honor’s  attention  to  the  fact 
that  Mr.  Murray  read  into  the  record  the  resolution  of 
the  present  House  Committee  about  having  legislative  pur¬ 
poses,  and  therefore,  I  want  in  the  record  statements 
which  show  that  they  did  not  have  a  proper  legislative 
purpose. 

1162  THE  COURT :  You  are  putting  it  in  the  record, 
sir.  The  legislative  purposes  of  this  act  or  the 
legal  purposes  of  this  act  are  those  which  are  found  within 
the  resolution  itself,  sir,  and  of  course  if  that  be  legal,  then 
that  constitutes  their  purpose,  or  their  legal  purpose. 

MR.  ROGGE:  I  think,  if  your  Honor  please,  that  al¬ 
though  that  might  be  in  the  resolution,  if  there  are  various 
committee  reports  which  indicate  that  the  purpose  of  the 
House  Committee  is  other  than  legislation — and  that  is 
my  contention — that  the  courts  not  only  may  very  well, 
but  that  they  will  look  at  these  other  reports  as  well  as  the 
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record  of  the  Committee  showing  that  from  1938  to  1947, 
for  instance,  there  were  only  two  pieces  of  legislation,  pne 
of  which  was  unmanageable  and  the  other  of  which  was 
held  unconstitutional.  j 

THE  COURT:  As  a  matter  of  law,  I  don’t  belief  it 
is  the  test  as  to  whether  or  not  legislation  does,  in  fpct, 
emanate  from  this.  The  purpose  of  this  is  to  inquire 
into  matters.  It  may  well  be  that  by  virtue  of  the  inquiry 
the  Congress  may  be  convinced  that  no  legislation!  is 
desirable  or  necessary,  and,  in  fact,  legislation  might  |  be 
detrimental. 

I  think  the  Townsend  case  pretty  wTell  covered  that  fea¬ 
ture  of  it,  sir.  But  you  are  making  the  record,  sir. 

MR.  ROGGE :  We  have  argued  the  constitutional  ques¬ 
tion  at  length  in  our  brief,  and  I  can  briefly  say  j  to 
1163  your  Honor  that  I  am  satisfied  from  that  investiga¬ 
tion — I  am  convinced  at  least — if  the  Supreme  Coiirt 
follows  its  previous  decision,  it  is  going  to  hold  the  reso¬ 
lution  unconstitutional  on  various  grounds;  one  of  thbm 
that  it  did  not  have  a  proper  legislative  purpose,  and  an¬ 
other  one  that  it  was  an  undue  burden  on  the  guarantee  bf 
the  freedom  of  speech  by  the  first  amendment.  But  I  whs 
not  able  to  convince  this  Court  of  that.  That  I  shall  ha^e 
to  try  in  reviewing  courts. 

I  would  also  ask  the  witness  whether  it  was  not  tljie 
fact  that  under  date  of  October  20,  1945,  Ernie  Adamsoh, 
the  Chief  Counsel  of  the  House  Committee  on  Un-American 
Activities,  with  the  approval  of  the  House  Committee,  sept 
the  following  letter —  *  j 

THE  COURT:  Now,  when  you  say  “with  the  ap¬ 
proval”,  may  I  understand  you  to  say  that  the  report 
indicates  it  for  the  approval,  or  is  that  your  conclusioja 
in  the  instances  which  you  have  recited? 

MR.  ROGGE :  That  is  my  conclusion,  Judge.  This  ib 
the  report  of  the  Committee  on  Un-American  Activities. 
Now,  I  can  only  say  to  your  Honor — 

THE  COURT :  I  am  not  challenging  you.  I  am  trying 
to  understand  you. 
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MR.  ROGGE :  Yes,  that  is  right. 

A  letter  to  be  found  in  a  report  on  the  Committee  on 
Un-American  Activities,  labeled  “Committee 

1164  Print”,  and  a  copy  of  which,  as  a  matter  of  fact, 
was  brought  to  court  pursuant  to  subpoena  duces 

tecum  by  Mr.  Carrington,  the  Clerk  of  the  Committee; 
addressed  to  the  following  broadcasting  companies: 
Mutual  Broadcasting  Company; 

Columbia  Broadcasting  System; 

American  Broadcasting  Company,  and 
National  Broadcasting  Company, 
all  letters  reading  as  follows : 

“Dear  Sir:  This  committee  receives  many  critical  let¬ 
ters  concerning  certain  so-called  news  commentators  who 
engage  in  expressions  of  opinion  and  personal  prejudice 
to  such  an  extent  as  to  overshadow  the  news  and  empha¬ 
size  the  element  of  propaganda.  Hostile  public  opinion 
seems  to  be  growing,  and  I  am  convinced  that  some  meas¬ 
ures  must  be  taken  by  the  stations  or  by  Congress  to 
clearly  separate  political  propaganda  programs  from  real 
news  broadcasts. 

I  would  appreciate  an  expression  of  opinion  from  you 
as  to  what  should  be  done  and  what  can  be  done. 

I  hope  that  the  stations  will  make  it  unnecessary  for  the 
Committee  to  recommend  the  passage  of  remedial  laws. 
The  stations  and  commentators  should  give  this  question 
careful  consideration. 

Very  truly  yours,  Ernie  Adamson,  Chief  Counsel.” 

1165  THE  COURT:  Have  you  any  comment,  sir? 

MR.  MURRAY :  I  would  object  to  that  question. 

THE  COURT:  I  will  sustain  the  objection. 

MR.  ROGGE:  And  the  proffer  of  proof  is  that  the 
witness,  if  permitted  to  answer,  would  answer  in  the 
affirmative. 

My  next  question  would  be  whether  it  was  not  a  fact 
that  Ernie  Adamson,  the  Chief  Counsel  of  the  House 
Committee,  with  the  approval  of  the  House  Committee, 


requested  the  scripts  of  eight  different  liberal  commenta¬ 
tors  whose  namesare  as  follows:  I 

Cecil  Brown 
Raymond  Swing 
J.  Raymond  Walsh 
Johannes  Steele 
William  Gailmor 
Sidney  Walton 
Hans  Jacob 

And  the  purpose  of  requesting  the  scripts  of  these  com¬ 
mentators  was  to  frighten  the  broadcasting  companies]  to 
getting  rid  of  their  services. 

MR.  MURRAY:  I  would  object. 

THE  COURT :  I  will  sustain  the  objection.  j 

MR.  ROGGE:  And  the  proffer  of  proof  would  be  tljiat 
the  witness  would  answer  in  the  affirmative. 

THE  COURT :  I  am  again  asking  you,  sir,  is  tljiat 
1166  from  the  document?  That  question  you  last  pht, 
sir  ? 

MR.  ROGGE:  That  is  not  from  the  document,  bul}  I 
am  making  offers  of  proof,  in  the  only  way  I  know  ho;w, 
Judge. 

THE  COURT:  Very  well,  sir,  I  again  ask  you  whether 
you  have  consulted  this  witness? 

MR.  ROGGE:  I  have  not,  if  your  Honor  please. 

THE  COURT:  All  right.  j 

MR.  ROGGE:  But  I  will  add,  your  Honor,  that  I  a|n 
stating  the  facts  in  each  instance  as  I  understand  them  to 
be,  and  it  is  my  understanding  that  on  an  offer  of  proof 
I  state  what  I  think  the  witness,  if  he  were  permitted  ^o 
answer,  would  testifv  to.  j 

THE  COURT :  All  right,  sir. 

MR.  ROGGE:  Now,  if  he  is  not  permitted  to  answej*, 
I  don’t  knowr  what  he  would  testify  to. 

My  next  question  would  be  whether  it  was  not  a  fact 
as  a  result  of  this  request  for  script,  that  two  of  these 
eight  commentators  were  immediately  discharged. 
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MR.  MURRAY :  I  would  object. 

THE  COURT:  I  will  sustain  the  objection. 

MR.  ROGGE :  The  proffer  of  proof  would  be  that  the 
answer  would  be  in  the  affirmative. 

I  would  next  ask  the  witness  whether  it  is  not  true  that 
the  hearings  of  the  House  Committee  on  Un-American 
Activities  show  that  William  W.  Pelley  appeared 

1167  before  that  committee  and  made  the  following  state¬ 
ments  : 

“I  don’t  see  how” — 

MR.  MURRAY:  Do  you  mind  stating  the  date,  if  you 
know  it,  sir? 

MR.  ROGGE :  February  10,  1939. 

(Continuing) : 

“I  don’t  see  how  I  could  alter  the  after-effects  I  have 
tried  to  manifest  for  this  committee.” 

And  also  this  statement: 

“Because  I  do  not  believe  in  this  much-touted  democ¬ 
racy,  when  our  country  is  a  republic,  Mr.  Voorhis.  De¬ 
mocracy  means  ‘rule  of  the  mob.’  Demos.  It  was  not 
used  in  our  original  set-up  by  the  Founding  Fathers.” 

MR.  MURRAY:  I  would  object  to  such  admission. 

THE  COURT :  I  would  sustain  it. 

MR.  ROGGE:  The  proffer  again  would  be  that  the 
witness  would  answer  in  the  affirmative. 

I  mav  sav  that  the  reading  that  I  have  done  from 
documents  up  to  this  point  are  all  from  records  which 
have  been  supplied  to  me  pursuant  to  the  subpoena  duces 
tecum  from  the  records  of  the  House  Committee  on  Un- 
American  Activities. 

Judge,  I  think  that  is  about  all  I  have,  but  I  would  like 
to  consult  with  my  associates  for  a  few  minutes  to  see  if 
I  have  any  more. 

THE  COURT :  Very  well. 

1168  (Mr.  Rogge  consulted  with  his  associates.) 

MR.  ROGGE :  I  have  one  further  question  along 
this  line,  if  your  Honor  please. 
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I  don’t  have  the  record  on  this,  but  I  can  tell  your  Hoinor 
that  I  have  checked  the  record  on  it. 

I  would  ask  the  witness  whether  it  isn’t  true  that1  on 
January  16,  1945,  according  to  the  Congressional  Record 
for  that  period,  page  81,  Congressman  Rankin  didn’t  sthte: 

‘  ‘  The  vote  ’  ’ —  1 

referring  to  the  vote  in  the  House 
— “showed  that  the  members  of  Congress  are  in  fayor 
of  having  a  vigilante  committee.  I  took  up  this  fight  whfere 
he,  Dies,  left  off.”  ! 

MR.  MURRAY :  I  would  object. 

THE  COURT:  I  would  sustain  the  objection. 

MR.  ROGGE :  And  the  proffer  is  that  the  witness,!  if 
permitted  to  answer,  would  answer  in  the  affirmative^ 
That  is  all,  Judge.  ! 

MR.  MURRAY :  Your  Honor,  may  I  take  advantage  |of 
the  absence  of  the  jury  to  make  offer  now  of  some  of  t)ie 
exhibits  which  heretofore  have  been  overlooked?  1 

Exhibits  4  and  4-A  are  offered  in  evidence  on  the  ques¬ 
tion  of  the  pertinency  of  the  records.  Parts  of  4  wefe 
read  by  the  Court  during  the  testimony  of  Congressman 
Wood  on  the  subject,  and  also  on  the  same,  4  arid 
1169  4-A,  that  is,  the  testimony  of  Miss  Turner  before 
the  Committee  on  February  20, 1946.  ( 

MR.  ROGGE:  Shall  I  state  my  objections  now?  | 
THE  COURT:  I  would  like  to  check  these  first. 

MR.  ROGGE :  Incidentally,  I  have  not  seen  4  and  4-A. 
THE  COURT:  All  right,  Mr.  Rogge,  if  you  want  to 
indicate  your  objections  now,  you  may,  sir. 

MR.  ROGGE:  Well,  I  state  all  the  objections  that  I 
made  to  the  reception  of  a  similar  document  containing  th^ 
testimony,  I  think  it  was,  of  Miss  Mitchel,  in  addition  t4 
the  usual  grounds  of  hearsay  and  the  like;  that  I  did  not 
have  an  opportunity  to  cross-examine  the  one  whose  testii 
mony  was  purported  to  be  stated,  and  all  the  other  objec¬ 
tions  that  I  made  at  that  time,  including  the  fact  that  noj 
proper  foundation  was  laid. 


I 

i 


490 


THE  COURT:  These  are  the  exhibits  which  were 
utilized  in  connection  with  the  attempt  to  establish  per¬ 
tinency,  is  that  correct? 

MR.  MURRAY :  That  is  correct,  your  Honor. 

MR.  ROGGE:  I  may  say  when  I  look  through  this,  I  1 
do  see  a  reference  to  the  Unitarian  Service  Committee,  if 
your  Honor  please,  and  one  of  the  things  that  your  Honor 
sustained  objections  to  when  I  was  asking  the  two  wit¬ 
nesses  from  the  Unitarian  Services  Committee. 

THE  COURT:  I  think  the  record  will  disclose 

1170  that,  and  the  record  will  speak  better,  sir. 

MR.  ROGGE :  Since  I  am  on  my  feet,  I  can  point 
out,  as  my  associate  suggested  to  me,  that  the  dates  of 
these  are  February  19  and  February  20,  1946,  so  that 
they  certainly  could  not  have  had  much  to  do,  even  on 
the  question  of  pertinency,  with  the  issue  of  the  document 
served  on  Helen  Bryan  in  December  or  the  one  served  on 
Dr.  Barsky  on  January  28,  1946,  or  had  anything  to  do 
with  the  hearings,  the  first  one  of  which,  so  far  as  Helen  1 
Bryan  was  concerned,  occurred  on  January  23  and  Janu¬ 
ary  24,  1946,  or  so  far  as  Dr.  Barsky ’s  hearing  was  con¬ 
cerned,  which  occurred  on  February  13,  1946. 

THE  COURT:  Very  well,  sir.  They  will  be  received. 

(Government’s  Exhibits  4  and  4-A  for  Identification  ' 
were  thereupon  received  in  evidence.) 

MR.  MURRAY :  If  the  Court  please,  the  record  does 
not  show  clearly  that  the  subpoenas,  all  the  subpoenas 
issued  by  the  Committee  are  in  evidence,  but  they  have 
been  treated  as  such,  so  I  take  it  that  Government’s  Ex¬ 
hibits  7  to  25  are  in  evidence  over  the  objection  of  counsel, 
for  the  reasons  stated. 

THE  COURT:  They  were  not  actually  received,  sir, 
but  they  will  be  received  at  this  time. 

That  was  held. 

MR.  ROGGE :  Subject  to  all  the  objections  I 

1171  made  to  them,  if  vour  Honor  please? 

THE  COURT :  "  Yes. 
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(Thereupon,  Government’s  Exhibits  7  to  25,  inclusive, 
were  received  in  evidence.) 

MR.  MURRAY :  The  next  exhibits  are  26  to  26-k, 
inclusive,  being  13  altogether,  I  believe,  being  the  prepared 
statements  handed  in  by  the  witnesses  on  April  4. 

They  were  treated  as  in  evidence  yesterday  but  n<j)t 
actually  formally  received.  But  I  offer  them  formally  it 
this  time. 

MR.  ROGGE :  Again  subject  to  all  the  objections  whicjh 
I  think  I  stated  to  them  at  the  time? 

THE  COURT:  Very  well,  sir.  They  will  be  receive^. 

(Thereupon,  Government’s  Exhibits  26  to  26-L,  inclusive, 
received  in  evidence.) 

MR.  MURRAY :  And  Government’s  Exhibit  33,  if  the 
Court  please,  was  offered  as  to  that  part  of  it  only  relating 
to  the  Joint  Anti-Fascist  Refugee  Committee,  being  page^ 
18  to  the  end — page  73 — 18  to  73,  inclusive,  of  the  Com;- 
mittee  report — the  Report  of  the  Committee  on  Un-Ameri¬ 
can  Activities,  dated  June  7,  1946. 

I  formally  offer  that  in  evidence.  That  was  treated  iiji 
evidence  in  connection  with  the  pertinency  of  the  inquiry 
for  the  Court  alone. 

MR.  ROGGE:  And  I  make  all  the  objections 
1172  that  X  previously  made  to  this  type  of  testimony,  if 
the  Court  please. 

THE  COURT :  Yes,  sir. 

MR.  ROGGE:  With  no  opportunity  for  me  to  find  oui 
where  the  material  came  from  or  cross-examine  the  people) 
who  supplied  it,  and,  for  that  reason,  and  also  the  other[ 
reasons  that  I  stated. 

THE  COURT:  Very  well,  sir;  it  will  be  received.  j 

(Thereupon,  Government’s  Exhibit  33  was  received  ii^ 
evidence.) 

MR.  MURRAY :  Our  memoranda  indicates,  if  the  Court 
please,  that  we  have  offered  in  evidence  all  our  exhibits| 
numbered  1  to  33,  inclusive,  except  Exhibit  5,  being  the 
testimony  of  Miss  Bryan. 
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Other  exhibits  were  treated  not  as  in  evidence  but  for 
identifying  purposes,  such  as  Government’s  Exhibit  32, 
and  Government’s  Exhibit  6-A. 

MR.  ROGGE:  May  I  ask  to  see  Government’s  Exhibit 
32? 

MR.  MURRAY :  I  don ’t  know  whether  we  have  it  now, 
Mr.  Rogge. 

THE  COURT:  You  are  not  offering  it  anyway? 

MR.  MURRAY :  No.  We  just  offered  it  for  the  top 
page  which  showed  a  date  on  it.  It  is  a  group  of  copies 
of  reports.  The  top  of  it  had  some  date  on  it. 

THE  COURT:  Which  paper  was  that? 

1173  MR.  MURRAY :  We  used  it  to  have  Mr.  Wood 
refresh  his  recollection  as  to  the  dates  of  the  ap¬ 
pearance  of  Miss  Bryan  and  Dr.  Barsky. 

MR.  ROGGE :  I  understood  counsel  to  say  that  you 
treated  it  as  if  it  was  in  evidence.  I  take  it  that  statement 
does  not  apply  to  Government’s  Exhibit  32. 

THE  COURT :  I  understand  you  are  not  offering  it  in 
evidence,  is  that  right? 

MR.  MURRAY :  No,  that  is  not  offered  in  evidence, 
your  Honor.  We  used  only  the  top  page  of  it  that  had 
some  dates  on  it.  That  is  all  it  was  used  for,  and  we  are 
not  offering  it  any  more  completely  now. 

THE  COURT:  All  right,  sir. 

MR.  MURRAY:  I  just  mentioned  it  because  it  con¬ 
stituted  an  exception  to  my  general  statement  that  we 
introduced  everything  but  Government’s  5. 

That  is  all  I  have  to  say  at  this  time,  if  the  Court  please. 

THE  COURT:  Are  you  ready  to  proceed  before  the 
jury  now,  sir? 

MR.  ROGGE :  I  have  some  cross-examination  left  as  to 
Congressman  Wood,  yes. 

THE  COURT:  In  other  words,  we  are  ready  now  to 
call  in  the  jury  and  the  Congressman? 

MR.  ROGGE:  Yes,  if  your  Honor  please. 

1174  MR.  MURRAY :  Yes,  your  Honor. 


THE  COURT:  Mr.  Marshal,  bring  the  jury  in, 

please. 

(The  jury  entered  the  courtroom  and  took  their  seats 
in  the  jury  box.) 

Thereupon 

l 

John  S.  Wood, 

the  witness  on  the  stand  at  the  time  of  taking  the  reiess 
on  yesterday,  resumed  the  witness  chair  and  testified 
further  as  follows:  1 

I 

C  ross-Examination — Resumed 

By  Mr.  Rogge :  | 

Q.  Congressman,  these  hearings,  of  April  4,  1946,  you 
are  familiar  with  them,  aren’t  you?  You  know  the  dcjcu- 
ment  to  which  I  am  referring?  A.  Yes. 

Q.  It  very  often  contained  the  objection  on  the  grohnd 
of  pertinency.  j 

Now,  isn’t  it  a  fact  that  Section  192,  under  which  tl^ey 
are  indicted  here,  contains  language  about  refusing  to 
answer  any  question  except  those  that  are  pertinent  to 
the  question  under  inquiry? 

THE  COURT:  Just  a  minute. 

Did  you  hear  the  question,  sir? 

MR.  MURRAY :  I  do  not  object  to  that,  if  the  Coqrt 
please. 

THE  COURT :  It  is  a  conclusion,  sir.  Very  well. 
1175  THE  WITNESS :  Well,  let  me  see  the  section. 

By  Mr.  Rogge:  ] 

Q.  I  will  show  you  a  copy  of  it. 

(A  paper  w*as  handed  to  the  witness.) 

A.  I  think  I  might  better  answer  the  question  by  read¬ 
ing  the  section,  if  you  don ’t  mind. 

Q.  All  right.  A.  (Reading)  “Every  person  wrhjo, 
having  been  summoned  as  a  witness  by  the  authority  pf 
either  House  of  Congress  to  give  testimony  or  to  produce 
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papers  upon  any  matter  under  inquiry  before  either  House 
or  any  joint  committee  established  by  a  joint  or  concurrent 
resolution  of  the  two  Houses  of  Congress,  or  any  committee 
of  either  House  of  Congress,  wilfully  makes  default,  or 
who,  having  appeared,  refuses  to  answer  any  question  per¬ 
tinent  to  the  question  under  inquiry,  shall  be  deemed 
guilty.  ’  ’ 

And  so  forth. 

Q.  Well,  the  statute  itself  uses  the  phraseology — 

THE  COURT :  The  statute  will  speak  for  itself,  sir. 

By  Mr.  Rogge : 

Q.  And  isn’t  it  a  fact,  Congressman,  that  the  witnesses 
themselves,  without  the  benefit  of  counsel,  except  in  those 
few  instances  where  you  permitted  them  to  go  out  and 
consult  counsel,  had  to  determine  that  question  of 
1176  pertinency  for  themselves?  A.  They  did  under¬ 
take  to  determine  it. 

Q.  Well,  they  had  to,  without  benefit  of  counsel,  didn’t 
they?  A.  Well,  I  believe  the  record  will  speak  for  that 
better  than  I  can.  It  is  in  evidence,  I  understand. 

Q.  Well,  there  were  very  few  instances  where  you  per¬ 
mitted  them  to  go  out  and  consult  with  counsel,  isn’t  that 
true? 

MR.  MURRAY :  I  object  to  that,  your  Honor. 

THE  COURT:  I  don’t  think  that  is  the  fact,  Mr. 
Rogge,  that  there  were  very  few  instances,  but  that  is  for 
the  jury  to  determine  and  not  for  you  or  me. 

Any  thing  of  a  factual  nature,  ladies  and  gentlemen,  is 
your  function  and  not  the  function  of  counsel  or  the  Court ; 
so  your  recollection  will  control  as  to  that. 

By  Mr.  Rogge: 

Q.  Now,  again  referring  to  Government’s  Exhibit  6, 
there  were  times  when  there  was  discussion  off  the  record, 
isn’t  that  right? 

I  mean,  not  all  the  statements  were  taken  down  by  the 
Stenotypist?  A.  I  don’t  recall  of  any  instance  when  it 
was  not.  There  may  have  been  some  instances  where 


matters  that  were  not  relevant  to  the  issue  were  deleted] 

Q.  And  isn’t  it  also  true  that  after  the  Steho- 
1177  typist  prepared  his  typewritten  pages,  that  jpu 
went  over  them  for  correction? 

MR.  MURRAY :  Just  a  moment;  your  Honor,  I  object 
to  the  form  of  that  question.  I  think  it  may  be  mislead¬ 
ing  on  the  record  itself. 

As  I  understand  it,  there  was  no  follow-up  of  thjat 
previous  question. 


THE  COURT :  I  understand  he  said  he  did  not  find  it, 
is  that  correct,  Mr.  Rogge? 

MR.  ROGGE:  I  know  it  is  there.  I  haven’t  seen  it, 
Judge.  I  just  don’t  want  to  take  the  time.  I  will  find  it 
before  we  are  through. 

THE  COURT :  All  right.  | 

Read  the  question  Mr.  Rogge  put. 

THE  REPORTER  (reading): 

“Q.  And  isn’t  it  also  true  that  after  the  Stenotypist 
prepared  his  typewritten  pages,  that  you  went  over  thetn 
for  correction?” 

THE  WITNESS:  I  may  have,  I  don’t  recall.  I  gueSs 
I  did. 


By  Mr.  Rogge: 

Q.  And  isn’t  it  the  same  thing —  A.  (interposing) 
If  I  signed  it — if  I  approved  it,  I  probably  checked  it,  yes. 

Q.  Well,  did  you  or  did  you  not  go  over-L- 
1178  A.  (interposing)  I  don’t  remember  whether  I  did 
or  did  not,  in  this  particular  instance  or  not.  I  will 
have  to  remind  you,  sir,  that  we  were  holding  hearings 
practically  every  day.  I  took  it  for  granted  these  report¬ 
ers  took  it  down  correctly.  I  assumed  they  did. 

Q.  Well,  I  still  ask  you  the  same  question:  Did  you 
or  did  you  not  go  over  the  typewritten  pages  for  correctioh, 
sir?  A.  And  I  give  you  the  same  answer  as  I  did  before, 
that  I  don’t  know*,  I  don’t  recall. 

Q.  Well,  now,  I  ask  you  to  look  at  the  bottom  of  page 


81,  the  last  6  lines,  and  the  top  4.  A.  All  right,  now,  what 
is  the  question? 

Q.  Isn’t  it  a  fact  that  the  bottom  two  lines  on  81  and 
the  top  one  on-  two  lines  on  82  are  an  insertion  by  way  of 
a  correction  or  otherwise  that  it  was  thought  necessary 
to  make? 

THE  COURT:  Do  you  mean  by  that,  sir,  that  he  put 
it  into  the  record  after  the  record  was  made? 

MR.  ROGGE :  That  is  right,  Judge ;  that  this  matter 
was  in  the  process  of  correction,  yes,  your  Honor;  inserted 
in  there. 

THE  WITNESS:  No,  sir,  not  by  me,  or  with  my 
knowledge. 

By  Mr.  Rogge: 

Q.  Well,  do  you  know  whether  it  was  inserted 
1179  by  anybody  else,  sir?  A.  I  think  it  represents 
what  was  said.  That  is  my  best  recollection. 

MR.  ROGGE :  May  I  have  the  Government’s  exhibit  for 
these  proceedings  of  February  13,  1946? 

MR.  MURRAY:  That  is  Government’s  2. 

(Government’s  Exhibit  2  was  handed  to  Mr.  Rogge.) 
By  Mr.  Rogge: 

Q.  I  call  your  attention  to  page  800  and  ask  you  whether 
there  isn’t  an  instance  of  discussion  off  the  record  which 
did  not  become  part  of  the  Stenotype  notes  or,  at  least, 
not  part  of  the  typewritten  transcript?  A.  Page  800? 

Q.  Yes,  page  S00.  A.  In  the  absence  of  the  witness? 

(Reading) :  “The  witness  withdrew  and  the  discussion 
by  the  committee  continued  off  the  record.” 

Q.  In  other  words,  there  were  discussions  which  took 
place  which  were  not  parts  of  the  typewritten  transcript? 
A.  Oh,  many  many  times;  not  only  that  day  but  for 
months,  the  committee  discussed  matters  when  there  w^as 
no  witness  present,  which  was  not  reported  by  the  stenog¬ 
rapher. 

Q.  And  there  were  other  instances  where  it  is  reported? 


A.  Well,  I  don’t  know  about  that,  but  if  you  will  shjow 

1180  me,  I  "will  tell  you. 

Q.  You  say  you  know  of  no  instances  where 

discussions  of  the  committee  outside  of  the  hearing  of  the 

.  1 

witness  became  a  part  of  the  transcript?  A.  No,  sir!  I 
didn’t  say  that.  I  said  frequently  they  did  not  become  a 
part  of  it.  A  lot  of  times  we  did  not  even  have  a  reporter 
present  when  we  had  no  witness. 

Q.  Now,  I  call  your  attention  to  another  statement, 
this  time  on  page  801  of  Government’s  Exhibit  2,  the  state¬ 
ment  near  the  bottom  of  the  page  by  Dr.  Barsky : 

“You  stated  you  wanted  to  investigate,  to  see  whether 
we  should  be  investigated.” 

And  in  connection  with  that  statement,  I  ask  you  whether 
it  is  not  a  fact  that  it  was  on  December  11  that  Ernie 
Adamson  wrote  either  to  Dr.  Barsky  or  to  the  Joiht 
Anti-Fascist  Refugee  Committee  making  just  that  state¬ 
ment?  A.  Well,  I  don’t  know,  sir.  I  would  have  to  s6e 
the  record. 

MR.  ROGGE :  Mr.  Murray,  may  I  have  the  documents 
that  you  used  yesterday  afternoon? 

MR.  MURRAY :  Which  ones  do  you  refer  to,  Mir. 
Rogge? 

MR.  ROGGE:  I  think  it  is  Government’s  26. 

MR.  MURRAY :  I  don’t  know  which  you  refer  to. 

THE  COURT :  The  statements.  They  are  26,  A  to  t, 
inclusive.  I 

1181  MR.  MURRAY:  Oh,  ves. 

(The  documents  were  handed  to  Mr.  Rogge.) 

By  Mr.  Rogge:  ! 

Q.  Now,  can  you  tell  me,  with  reference  to  Govern¬ 
ment’s  Exhibits  26  through  26-L,  which  particular  persoin 
handed  them  in?  A.  No,  sir. 

Q.  And  that  answer  would  also  apply  to  Government ’!s 
Exhibit  26-D;  is  that  right?  A.  That  is  right.  I  just 
know  they  came  from  these  defendants  that  were  sub¬ 
poenaed  there  that  day. 
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Q.  Yes,  but  my  question  was  which  specific  ones.  A.  I 
don’t  know  which  ones,  no,  sir. 

Q.  Now,  isn’t  it  a  fact,  Congressman,  that  you  knew 
that  the  custodian  of  these  books  and  records  was  Miss 
Helen  R.  Bryan?  A.  No,  sir. 

MR.  MURRAY :  I  object  to  that. 

THE  WITNESS:  No,  sir,  I  didn’t  know  it. 

By  Mr.  Rogge: 

Q.  Well,  I  call  your  attention  to  Government’s  Exhibit, 
page  79  of  Government’s  Exhibit  6,  and  isn’t  it  a  fact 
that  on  that  page  it  records  Mr.  Landis  as  saying: 

“Would  you  be  in  favor,  as  a  member  of  the  board, 
of  having  Helen  Bryan,  who  does  have  the  custody 
11S2  of  these  books  and  papers,  turn  them  over  to  us?” 
He  was  a  member  of  the  Committee,  wasn’t  he?  A.  Mr. 
Landis  was  a  member  of  the  Committee. 

Q.  As  a  matter  of  fact,  Mr.  Congressman,  isn’t  it 
true — 

MR.  MURRAY :  Pardon  me.  Has  there  been  an  an¬ 
swer  to  the  last  question? 

I  understand  it  has  been  answered. 

By  Mr.  Rogge. 

Q.  You  were  present  when  that  statement  was  made, 
weren’t  you?  A.  I  was  present  at  all  times  when  these 
parties  were  being  examined,  sir. 

Q.  And  isn’t  it  a  fact,  Mr.  Congressman,  that  you, 
yourself,  specifically  asked  Miss  Bryan  whether,  if  the 
executive  board  of  the  Joint  Anti-Fascist  Refugee  Com¬ 
mittee  should  direct  you,  by  a  majority  of  that  board,  to 
make  these  books,  records  and  papers  available  to  this 
committee  of  Congress,  would  you  do  it  or  wouldn’t  you? 

That  question  assumes  that  she  had  custody,  doesn’t  it? 
A.  No,  sir. 

Q.  And  isn’t  it  a  fact  that  in  reply  to  that  question 
she  stated  to  you  that  she  did  not  know  whether  she  would 
or  would  not?  A.  That  is  what  is  written  down  here, 
yes,  sir. 


499 


1183  Q.  Well,  this  transcript  is  correct,  isn’t  it?  A.  I 
don’t  question  it.  I  didn’t  make  it,  but  I  dort’t 

question  it. 

MR.  ROGGE:  That  is  all,  if  your  Honor  please. 

MR.  MURRAY :  Mr.  Clerk,  mark  this  exhibit,  please, 
Government’s  34. 

(The  document  referred  to  was  marked  Government’s 
Exhibit  34  for  Identification.) 

Redirect  Examination 
By  Mr.  Murray: 

Q.  I  show  you  a  paper,  Mr.  Wood,  and  ask  you  if  you 
are  able  to  identify  it. 

Have  you  seen  that  paper  before?  A.  Well,  I  have 
seen  this  paper  or  one  like  it. 

Q.  And  where  did  you  first  see  such  a  paper  or  one 
like  it?  A.  When  I  first  saw  it,  it  was  in  the  committee 
rooms.  One  of  our  investigators,  I  believe  Mr.  McDaviflt, 
brought  it  back  from  New  York. 

MR.  MURRAY :  I  offer  that  in  evidence. 

MR.  ROGGE:  I  object.  No  proper  foundation  has 
been  laid. 

May  I  see  it? 

MR.  MURRAY :  Yes. 

(The  document  was  handed  to  Mr.  Rogge.) 

1184  MR.  ROGGE:  He  stated  he  had  seen  this  or 
one  like  it.  That  does  not  identify  this. 

We  had  one  here  yesterday  which  did  come  from  the 
committee  room. 

THE  COURT:  Very  well,  sir.  I  will  sustain  the  ob¬ 
jection. 

By  Mr.  Murray: 

Q.  You  have  stated,  sir,  that  subpoenas  were  sent  b^ 
the  Committee  for  the  members  of  the  executive  board, 
whose  identity  was  disclosed  to  you  by  Miss  Bryan  qr 
somebody  of  the  organization?  A.  That  is  right. 

Q.  I  will  ask  you  whether  the  Committee  on  Un-Amer}- 
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can  Activities  subpoenaed  all  those  persons  who  you  under¬ 
stood  to  be  members  of  that  board  in  accordance  with 
that  investigation?  A.  That  is  right. 

MR.  MURRAY :  May  I  have  the  telegram  of  Mr. 
McManus  ? 

(A  paper  was  handed  to  Mr.  Murray.) 

By  Mr.  Murray: 

Q.  Mr.  Rogge  showed  you  yesterday,  as  Defendants’ 
Exhibit  6,  a  telegram  which  Mr.  John  T.  McManus  wrote 
to  you,  and  you  stated  that  you  had  received  such  a  tele¬ 
gram  and  that  you  had  dictated  the  response. 

Is  that  paper  on  top  the  response  to  which  you 
1185  then  referred  in  that  testimony?  A.  That  is  right, 
sir. 

MR.  MURRAY:  I  offer  that  as  Government’s  Exhibit 
35. 

THE  COURT:  Any  objection? 

MR.  ROGGE :  No  objection,  if  the  Court  please. 

THE  COURT :  It  will  be  received. 

(The  telegram  referred  to  was  marked  Government’s 
Exhibit  35  for  Identification  and  received  in  evidence.) 

MR.  MURRAY :  This  telegram  is  dated  April  2 : 

“Mr.  John  T.  McManus,  New  York,  N.  Y. 

Replying  to  yours  of  yesterday,  suggest  that  you  appear 
before  the  committee  on  Thursday  morning  at  10  o’clock, 
here  in  room  506,  Old  House  Office  Building,  and  make  your 
statement.  Ernie  Adamson,  Chief  Counsel.” 

“This  message  is  in  reply  to” — 
and  so  forth. 

By  Mr.  Murray: 

Q.  Did  Mr.  McManus  appear?  A.  He  did  not.  That 
was  the  first  information  I  had  that  he  claimed  to  be  a 
member  of  the  board  of  the  Joint  Anti-Fascist  Refugee 
Committee. 

The  subpoenas  had  already  been  issued  at  that  time — 

Q.  You  have  stated,  I  believe,  that  the  subpoenas  were 
issued  on  March  29.  A.  That  is  right,  sir. 
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1186  Q.  Do  you  remember  a  subpoena  for  a  inan 
named  Lustig?  A.  Yes,  sir.  I 

Q.  Do  you  recall  the  date  of  that?  A.  No. 

Q.  Do  you  recall  any  unusual  circumstance  about  him? 
A.  About  Mr.  Lustig  being  subpoenaed? 

Q.  Yes.  A.  I  recall  they  had  some  difficulty  in  locat¬ 
ing  him.  1 

Q.  Do  you  recall  where  he  was  subpoenaed,  at  wlhat 
place?  A.  No,  I  was  not  present.  j 

MR.  MURRAY:  That  concludes  the  redirect  examifia- 
tion,  if  the  Court  please.  ! 

MR.  ROGGE :  May  I  see  Government’s  Exhibit  22, 
and  I  also  wish  to  read  to  the  jury  the  telegram  of  ^Ir. 
McManus,  which  wTas  not  read  to  them  yesterday,  if  your 
Honor  please.  •  j 

(Reading):  “April  1.  Representative  John  S.  Wo()d, 
Chairman,  House  Committee  on  Un-American  Activties^ 
This  is  to  correct  the  statement  attributed  to  your  com¬ 
mittee  that  my  name  has  been  dropped  from  the  list  of 
members  of  the  executive  board  of  the  Joint  Anti-Fasejst 
Refugee  Committee.  I  am  an  active  member  of  this  boayd 
and  my  name  has  not  been  dropped  by  the  committee. 
John  T.  McManus.” 
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Recross-Examination 


By  Mr.  Rogge:  ! 

Q.  And  even  after  that,  after  you  tell  him  he  can  make 
his  statement,  you  don’t  even  tell  him  then  that  he  c^n 
bring  the  books  and  records.  j 

MR.  MURRAY :  I  object  to  that.  What  the  committee 
did  speaks  for  itself. 

THE  COURT:  I  sustain  the  objection. 

By  Mr.  Rogge: 

Q.  And  I  call  your  attention  to  the  fact  that  many  of 
these  documents  were  served  on  April  1. 

Here  is  one  that  was  served  on  April  first,  referring 
to  Government’s  Exhibit  15. 


THE  COURT :  When  you  say  ‘  ‘ many  ’  ’,  Mr.  Rogge,  that 
is  not  in  accordance  with  my  recollection.  The  jury  will 
remember. 

MR.  ROGGE:  I  shall  refer  to  them  specifically,  then, 
your  Honor. 

THE  COURT :  Yes,  sir. 

You  may  answer  the  question,  if  you  can,  sir. 

THE  WITNESS:  This  document  number  15  has  an 
entry  on  the  back  of  it  dated  April  1.  As  to  when  it  was 
served,  I  have  no  knowledge,  because  I  was  not  present. 

By  Mr.  Rogge: 

Q.  As  a  matter  of  fact,  Government’s  Exhibits  7  to  22 
bear  the  date  March  29,  don’t  they?  I  mean,  you 
118S  did  not  sign  them  until  March  29;  isn’t  that  correct? 

A.  I  think  that  is  right,  sir.  That  appears  to  be 
correct. 

Q.  And  yet  the  telegram  that  you  got  from  Mr.  Mc¬ 
Manus  is  dated  April  1  A.  That  is  right. 

Q.  And  here  is  another  document,  Government’s  Ex¬ 
hibit  14.  I  will  ask  vou  whether  that  was  not  served  on 
April  1?  A.  Well,  the  only  thing  I  can  say  is  that  it 
bears  an  entry  on  the  back  of  it  dated  that  day. 

I  would  not  know  when  it  was  served. 

Q.  And  I  ask  you  if  it  isn’t  a  fact  that  Government’s 
Exhibit  18  w*as  served  on  April  2,  after  you  got  the  tele¬ 
gram  from  Mr.  McManus?  A.  It  has  such  an  entry. 

THE  COURT:  I  think  those  exhibits  will  speak  for 
themselves,  Mr.  Rogge. 

MR.  ROGGE:  I  have  just  one  more  question,  if  your 
Honor  please. 

THE  COURT:  All  right,  sir. 

By  Mr.  Rogge: 

Q.  And  although  you  signed  these  documents  on  March 
29,  and  they  were  served  from  that  period  up  until  April 
2,  nevertheless  you  never*  got  out  a  document  similar  to 
those  documents,  Government’s  Exhibits  7  to  22,  on 
1189  John  T.  McManus?  A.  No.  It  would  have  been 
very  difficult  for  me  to  have  done  so  and  gotten 


them  up  there.  My  parties  designated  to  serve  ^hose 
subpoenas  were  in  New  York,  which  is  some  distance  from 
Washington. 

Q.  There  would  be  no  difficulty  in  asking  him  to  (pome 
down  at  a  later  date,  would  there?  I  mean,  you  were  in 
session  after  April  4,  1946?  A.  Oh,  yes,  and  we  had 
testimony  after  that  that  he  was  not  a  member  of  the 
executive  board,  too,  sworn  testimony  by  one  of  these 
defendants.  ! 

Q.  Well,  now,  will  you  just  find  me — and  I  give  you 
whatever  you  want  to  refer  to,  sir.  You  may  have  (gov¬ 
ernment’s  Exhibit  6,  and  you  may  have  Government’s 
Exhibit  2 — and  you  show  me  one  line  there  of  svforn 
testimony  to  the  effect  that  John  T.  McManus  is  n<j>t  a 
member  of  the  board  of  that  committee. 

MR.  MURRAY :  I  object  to  that,  if  the  Court  please. 
That  is  not  in  accordance  with  the  witness’  statement] 

THE  COURT :  He  did  not  indicate  it  wTas  in  either  of 
those  exhibits,  Mr.  Rogge. 

MR.  MURRAY :  No.  Here  is  the  exhibit  itself,  tha^  it 
is  in,  if  you  want,  Mr.  Rogge.  It  is  right  there. 

MR.  ROGGE:  I  am  just  going  by  the  only  testimony 
I  know  of  on  behalf  of  these  defendants,  that  these  de¬ 
fendants  are  alleged  to  have  given  before  this  committee, 
if  your  Honor  please,  on  February  13,  and  on  April 
1190  4,  and  I  have  read  it  through  and  I  see  no  such 
statement.  I 

THE  COURT :  He  did  not  confine  it  to  those  two  docu¬ 
ments.  He  said  it  was  sworn  testimony,  without  specifyihg 
as  to  date. 

MR.  MURRAY :  I  will  show  it  to  you  in  one  minute,!  if 
you  will  look  this  way.  | 

By  Mr.  Rogge :  j 

Q.  I  will  ask  you  this,  Congressman:  On  what  other 
date  did  any  of  those  persons  on  trial  here  testify  besides 
February  13  and  April  4?  A.  I  think  it  was  in  Septem¬ 
ber  of  last  year.  I  believe  it  was. 
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Q.  You  mean  in  September  of  1946?  A.  Yes,  sir. 

Q.  We  are  talking  about,  if  you  please,  sir,  March  and 
April  of  1946. 

MR.  MURRAY :  Just  a  moment.  I  object  to  that. 
That  is  not  a  correct  statement.  The  witness  was  talking 
about  the  testimony  to  the  effect,  under  oath,  to  the  effect 
that  Mr.  McManus  was  not  a  member  of  the  executive 
board.  That  is  what  that  witness  is  talking  about. 

MR.  ROGGE:  Well,  if  your  Honor  please,  I  will  re¬ 
frame  my  question  just  so  that  we  have  this  in  the  record 
clearly. 

THE  COURT:  Let  me  give  you  this  so  that  you  can 
ask  both  of  them,  if  you  will,  Mr.  Rogge,  or  care  to  at  the 
time : 

1191  You  asked  this  witness,  as  I  recall,  whether  after 
April  4,  he  did  anything  with  reference  to  sub¬ 
poenaing  Mr.  McManus;  is  that  correct,  sir? 

MR.  ROGGE :  No,  that  was  not  what  my  question  was. 

There  would  have  been  no  difficulty — my  question  was — 
subpeonaing  Mr.  McManus. 

They  got  the  telegram  on  April  1.  My  question  was, 
was  there  any  difficulty  in  subpoenaing  him  at  that  time 
for  any  later  hearing  of  the  committee. 

THE  COURT:  Any  later  hearing? 

MR.  ROGGE :  That  is  right. 

By  Mr.  Rogge: 

Q.  Let  me  ask  you  this,  Mr.  Congressman,  so  we  don’t 
misunderstand  ourselves  on  this:  Am  I  correct  in  your 
testimony  to  the  effect  that  Dr.  Barsky  appeared  before 
you  on  February  13,  and  various  other  members  of  the 
executive  committee,  executive  board  of  the  Joint  Anti- 
Fascist  Refugee  Committee  appeared  before  you  on  April 
4?  Am  I  correct  in  that?  A.  I  believe  all  the  members 
of  the  executive  board  appeared  before  the  committee  on 
April  4.  As  to  that  date  of  Dr.  Barsky ’s  first  appearance, 
I  don’t  recall,  but  he  was  present,  I  think,  at  the  time  on 
April  4,  also. 
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Q.  Now,  on  April  4  or  any  time  prior  thereto,  had  any 
of  the  members  of  the  executive  Board  of  the  Jc|int 

1192  Anti-Fascist  Refugee  Committee  testified  that  Jqhn 
T.  McManus  was  not  a  member  of  that  board? 

A.  Not  prior  to  April  4,  no,  sir. 

Q.  And  yet  in  spite  of  that  fact,  you  never  subpoenaed 
him? 

MR.  MURRAY :  I  object  to  that  question 
THE  COURT:  I  will  sustain  that  objection. 

By  Mr.  Rogge:  j 

Q.  Now,  in  the  statement  that  you  mentioned  w}th 
reference  to  Mr.  McManus,  was  sometime  in  September, 
1946;  isn’t  that  right?  A.  To  my  recollection,  it  was 
some  months  later.  i 

Q.  So,  during  all  that  period  from  April  to  September, 
the  latest  advice  you  had  was  the  telegram  which  !Mjr. 
McManus  himself  sent  you  under  date  of  April  1,  1946, 
to  the  effect  that  he  was  a  member  of  the  executive  board 
of  the  Joint  Anti-Fascist  Refugee  Committee;  is  th^t 
correct?  A.  The  latest  information  I  had?  1 

Q.  Yes.  A.  In  writing,  yes,  sir. 

MR.  ROGGE:  That  is  all,  if  the  court  please. 

i 

Redirect  Examination 
By  Mr.  Murray: 

Q.  What  other  information  did  you  have,  if  anj[, 

1193  Mr.  Wood,  as  to  whether  he  was  a  member?  A.  }I 
never  heard  of  Mr.  McManus’  connection,  or  claiml- 

ing  to  have  any  connection  with  it  at  all  until  we  got  the 
telegram  that  has  been  introduced  in  evidence. 

Prior  to  that  time  the  only  information  I  had  was  th<^ 
list  that  I  asked  Mrs.  Bryan  to  send  us,  and  which  I  goj 
from  one  of  my  investigators  returning  from  her  office^ 
and  it  did  not  include  his  name. 

Q.  Now,  you  have  made  reference  to  the  fact  that 
one  of  these  defendants,  under  oath,  testified  some  monthsj 

later  that  Mr.  McManus  was  not  a  member  of  the  executive! 

! 
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board.  Which  defendant  was  that?  A.  His  name  was 
Fast. 

Q.  Now,  was  Mr.  Fast  on  that  occasion  called  in  con¬ 
nection  with  the  same  matter  that  was  investigated  April 
4,  or  a  different  matter?  A.  A  different  matter. 

MR.  ROGGE :  If  counsel  has  the  record  of  that  hearing, 
I  would  like  to  see  it. 

THE  COURT:  He  offered  it  to  you,  Mr.  Rogge. 

MR.  MURRAY :  Page  312  is  the  testimony. 

(The  document  w^as  handed  to  Mr.  Rogge.) 

MR.  ROGGE:  If  your  Honor  please,  I  don’t  think  it 
says  it. 

MR.  MURRAY :  I  will  read  it  out  loud  or  point  it  out 
to  you,  whichever  you  wish. 

1194  MR.  ROGGE:  I  am  very  happy  to  discuss  this 
with  your  Honor  at  the  bench. 

THE  COURT :  All  right,  sir. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 

MR.  ROGGE :  This  is  Howard  Fast : 

“I  am  a  member  of  its  executive  board  and  not  too 
active  a  member,  and  neither  Jack  McManus” — 
is  not  too  active  a  member 

— “and  certainly  Vincent  Sheean” — 
who  is  on  the  executive  board,  he  does  not  occupy  an 
active  post. 

I  don’t  read  that  the  vray  counsel  does  at  all. 

THE  COURT:  I  disagree  with  you,  sir.  We  will  let 
this  thing  go  into  the  record. 

Do  you  want  it  read  to  the  jury  so  they  wrill  have  the 
benefit  of  it? 

MR.  ROGGE :  I  want  to  preserve  my  objections  on  634. 
I  find  myself  in  a  position  w’here  I  don’t  want  to  waive 
any  of  those. 

It  is  agreeable  to  me,  if  it  may  be  done,  in  preserving 
my  objections — 

MR.  MURRAY:  May  I  say  to  your  Honor  that  from 
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the  very  beginning  an  attempt  has  been  made  to  indicate 
that  this  committee,  through  motives  of  cowardice 

1195  and  other  unworthy  motives,  failed  to  call  uppn 
McManus,  whom  they  knew  to  be  a  member  of 

the  board.  Here  we  have  one  of  their  own  defendants 
testifying  under  oath,  as  I  interpret  it,  that  he  w|as 
not  a  member. 

MR.  ROGGE:  Well,  if  I  may  have  it  subject  to  $ill 
the  objections  that  I  have  heretofore  made  to  this  type  pf 
testimony,  why  doesn’t  counsel  go  ahead  and  just  re^.d 
Mr.  Fast’s  answer  on  this  particular  question  into  tfie 
record?  I 

THE  COURT :  You  raised  the  question,  Mr.  Rogge. 
MR.  MURRAY:  I  don’t  care  whether  it  goes  in  or 
out.  I  think  it  supports  the  witness’  statement. 

MR.  ROGGE:  I  don’t  think  it  does. 

THE  COURT :  Very  well,  sir.  I  will  leave  you  gentle¬ 
men  to  determine  that  yourselves. 

You  will  have  to  be  advised  as  to  what  course  you  wapt 
to  pursue,  Mr.  Rogge.  I  call  your  attention  to  the  specific 
fact  that  as  it  stands  now,  sir,  the  testimony  of  this  witness 
is  that  one  of  the  members  of  the  executive  committee, 
namely,  Mr.  Fast,  did  state  under  oath  that  Mr.  McManus 
was  not  a  member  of  the  executive  board. 

If  you  want  to  leave  it  that  way,  sir.  i 

MR.  ROGGE :  What  I  will  do,  I  will  put  another  quesb 
tion  to  the  witness  on  cross-examination. 

(Counsel  returned  to  the  trial  table.) 

1196  Recross-Examination 

\ 

By  Mr.  Rogge:  j 

Q.  Can  you  give  me  the  date*  of  this  hearing,  please^ 
sir?  A.  No,  sir.  | 

Q.  Can  you,  by  referring  to  the  first  page,  do  so? 
A.  Well,  there  is  an  entry  on  the  first  page  which  says: 
“October  22”,  but  I  was  under  the  impression  that  takes 
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in  September.  That  might  be  correct.  It  was  some  months 
after  this. 

Q.  Your  recollection  is  that  it  was  September  or  Octo¬ 
ber?  A.  Some  months  later,  yes. 

Q.  And  isn’t  it  a  fact  that  what  Mr.  Fast  said  was: 

“I  am  a  member” — 

MR.  MURRAY :  Wait  just  a  moment.  If  you  are  going 
to  read  that,  sir,  it  ought  to  be  in  evidence,  and  the  whole 
sentence  in  which  it  appears  ought  to  be  in  evidence. 

I  don’t  object  to  it  if  you  put  it  in  that  way. 

MR.  ROGGE:  If  the  Court  please,  I  am  not  going  to 
be  put  in  the  position  of  offering  a  document  that  I  think 
is  inadmissible  in  evidence. 

I  have  one  more  question  I  want  to  put  to  the  witness, 
and  if  the  objection  is  based  on  the  ground  that  this  whole 
document  has  to  be  in  evidence,  I  am  not  going  to 
1197  offer  what  I  don’t  think  is  admissible  evidence. 

MR.  MURRAY:  No.  The  counsel  can  not  put 
into  a  question  that  which  he  refuses  to  put  into  an  exhibit. 
He  can’t  incorporate  into  the  question  the  contents  of  an 
exhibit  which  he  expressly  does  not  offer.  I  object  to 
that. 

THE  COURT:  Do  you  desire  the  pertinent  part  of 
that  put  in  the  record,  Mr.  Rogge? 

MR.  ROGGE:  If  your  Honor  please,  this  witness  was 
asked  on  redirect  examination  whether  one  of  the  persons 
here  on  trial  had  not  sworn  that  Mr.  McManus  was  not  a 
member  of  the  board.  I  think  without  referring  to  that 
exhibit,  I  ask  the  witness  whether,  in  fact — 

MR.  MURRAY :  Just  a  moment. 

MR.  ROGGE  (continuing) :  — what  Mr.  Fast  stated — 

THE  COURT :  Suppose  you  come  to  the  bench,  sir. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows :) 

MR.  ROGGE :  Counsel,  himself,  first  referred  to  the 
statement  without  referring  to  an  exhibit.  I  mean  he 
asked  the  witness  whether  it  was  not  the  fact  that  Howard 
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Fast  had  sworn  that  McManus  was  not  a  member  of  j  the 
board.  Now,  I  think  I  am  entitled  on  cross-examination 
to  ask  this  witness — 

MR.  MURRAY :  No,  that  is  an  incorrect  state- 
ment — 

1198  MR.  ROGGE:  Will  counsel  let  me  finish? 
Whether  it  isn’t  an  incorrect  statement  that  vfhat 

Fast  said  was  that  he  was — 

MR.  MURRAY:  May  I  state  to  the  Court  what  hap¬ 
pened? 

THE  COURT :  Yes,  sir.  | 

MR.  MURRAY :  The  first  mention  of  sworn  testimony 
before  the  committee  to  the  effect  that  McManus  was  pot 
a  member  of  the  board  came  from  Mr.  Wood  on  crpss- 
examination  and  not  on  redirect.  j 

MR.  ROGGE:  Well,  then  counsel  followed  it  up — 

MR.  MURRAY :  Just  a  moment.  He  said,  in  answer 
to  one  of  Mr.  Rogge’s  own  questions,  that  one  of  thpe 
defendants  testified  under  oath  subsequent  to  April  4  that 
McManus  was  not  a  member  of  the  executive  board. 

On  redirect  all  I  asked  the  witness  was:  j 

“Which  defendant  did  you  refer  to  in  that  answer  on 
cross-examination?”  j 

to  wThich  the  witness  answered:  | 

“Howard  Fast.”  j 

Now,  that  is  the  state  of  the  record.  I 

Now,  his  statement  is  challenged  by  counsel,  and  I 
produce  a  typewritten  testimony,  transcript  of  the  testi¬ 
mony  of  Fast,  which  I  say  bears  him  out,  bears  the  witness 
out.  I 

Now,  either  that  goes  in  or  it  stays  out.  It  can  n|)t 
go  in  through  the  indirect  method  of  incorporatirig 

1199  favorable  parts  of  it  in  a  question  of  counsel. 

I  am  delighted  to  have  it  go  in,  but  you  are  n<})t 
going  to  have  the  cake  and  eat  it  too. 

MR.  ROGGE :  There  is  no  proof  that  that  is  a  correct 
transcript.  There  has  not  been  the  slightest  evident 
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offered  on  that,  and  I  am  not  going  to  offer  the  document. 
I  have  one  more  question  to  ask  the  witness. 

THE  COURT:  What  is  your  question? 

MR.  ROGGE:  My  question  is  this:  Isn’t  it  a  fact  that 
what  Howard  Fast  stated  to  you  wras  that  neither  he  nor 
McManus  were  active  members,  and  that  he  did  not  say 
that  McManus  was  not  a  member  of  the  board. 

MR.  MURRAY :  I  object  to  that  question  unless  the 
document  itself  is  offered  in  evidence  and  the  sentence 
about  which  there  is  a  dispute  is  read. 

MR.  ROGGE :  That  is  the  question  I  want  to  put,  your 
Honor. 

THE  REPORTER  (reading) : 

“MR.  ROGGE:  My  question  is  this:  Isn’t  it  a  fact 
that  what  Howard  Fast  stated  to  you  was  that  neither  he 
nor  McManus  were  active  members,  and  that  he  did  not 
say  that  McManus  was  not  a  member  of  the  board.” 

MR.  MURRAY :  May  I  read  from  page  312,  and  the 
top  of  page  313?  This  is  the  transcript  of  Mr.  Fast’s 
testimony : 

1200  “I  am  a  member  of  its  executive  board,  and 
not  too  active  a  member,  and  neither  Jack  McManus 
and  certainly  Vincent  Sheean,  so  far  as  I  know,  is  on 
the  executive  board.” 

MR.  ROGGE:  There  is  one  more  sentence. 

MR.  MURRAY  (reading) : 

“He  may  occupy  an  honorary  post.” 

“You  remember  Vincent  Sheean  w'as  not  subpoenaed  to 
appear  here  with  the  executive  board.” 

THE  COURT :  I  will  deny  your  question  on  the  state 
of  the  record,  Mr.  Rogge.  The  record  will  reflect  this. 

(Counsel  returned  to  the  trial  table.) 

MR.  ROGGE:  No  further  questions. 

MR.  MURRAY :  That  is  all,  Mr.  Congressman.  Thank 
you. 

(The  witness  left  the  stand.) 

MR.  MURRAY :  Your  Honor,  may  this  witness  finally 
be  excused? 
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THE  COURT:  I  understand  there  isn’t  anything  fur¬ 
ther  of  the  Congressman? 

MR.  ROGGE :  That  is  right,  your  Honor. 

THE  COURT :  You  are  excused,  sir. 

(The  witness  was  excused.) 

THE  COURT:  Ladies  and  gentlemen  of  the  jury,  jthe 
Court  again  admonishes  you  that -you  are  not  to  speak 
to  anyone  about  this  case  nor  permit  anyone  to  speak 

1201  to  you  about  this  case,  nor  talk  among  yourselves  at 
this  juncture  of  the  case,  nor  are  you  to  read  ^ny 

newspaper  or  article  which  might  touch  upon  this  case, 
or  any  periodical,  or,  if  per  chance  it  should  appear  on 
the  radio,  you  are  not  to  listen  to  it. 

With  that  admonition,  you  are  excused  for  a  period  of 
ten  minutes. 

(There  was  a  brief  informal  recess,  at  the  conclusion 
of  which  the  proceedings  were  resumed  as  follows:)  j 
MR.  ROGGE:  May  we  approach  the  bench,  your 
Honor? 

THE  COURT :  Yes.  j 

(Counsel  for  both  sides  approached  the  bench  and  coin¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows  :)i 
MR.  ROGGE:  This  witness  is  one  who  has  been  on 
before,  and  your  Honor  may  not  agree  with  me,  but  it  is 
my  feeling  that  he  jumped  the  gun  in  answering  a  question, 
and  I  just  wondered  whether  your  Honor  wanted  to  s^y 
to  him  that  when  he  sees  me  rise,  that  means  he  is  to 

I 

wait  until  I  have  stated  my  objection. 

THE  COURT :  Certainly. 

This  is  the  witness  McDavitt  you  speak  of? 

MR.  ROGGE :  Yes.  . 

(Counsel  returned  to  the  trial  table.) 

Thereupon 

i 

i 

George  V.  McDavitt 

i 

was  called  as  a  witness  for  and  on  behalf  of  the 

1202  United  States  and,  having  been  previously  duly 
sworn,  was  examined  and  testified  as  follows: 


i 


512 


Direct  Examination 

By  Mr.  Murray: 

Q.  Mr.  McDavitt,  you  have  previously  given  some  tes¬ 
timony  before  the  jury. 

I  will  ask  you  if  you,  as  an  investigator,  got  a  list  from 
the  Joint  Anti-Fascist  Refugee  Committee?  A.  On  or 
about  February  20,  1946,  I  was  directed  to  go  to  New  York 
City  and  there  secure  from  Helen  Bryan,  who  is  executive 
secretary,  a  list  of  the  active  members  of  the  executive 
board. 

Q.  And  did  you,  in  turn,  deliver  that  list  as  given  to 
you  to  the  committee?  A.  I  did. 

Q.  Did  it  include  the  name  of  McManus,  John  Mc¬ 
Manus?  A.  To  the  best  of  my  recollection,  it  did  not. 

Q.  Now,  were  you  present  in  the  committee  room  on 
April  4,  in  the  city  of  Washington,  April  4,  1946,  when  a 
group  of  persons  under  subpoena  here  appeared  before 
the  committee  for  the  purpose  of  giving  testimony?  A. 
Yes,  I  was. 

Q.  Are  you  able  to  identify  in  this  courtroom,  by  sight 
and  by  name,  any  of  the  persons  who  appeared  on 
1203  that  day?  A.  Well,  by  sight  I  know  most  of  them. 

Individually,  there  is  Mrs.  Weinstein;  there  is  Dr. 
Barsky.  Right  back  of  Dr.  Barsky  is  Mr.  Gleason.  The 
gentleman,  I  think,  back  of  Mrs.  Weinstein  is  Dr.  Miller. 
I  think  that  is  Jesse  Tolmach. 

Q.  Now,  pardon  me.  Will  you  indicate  who  you  think 
is  Jesse  Tolmach?  A.  Well,  Mr.  Lustig  is  next  to  the 
wall.  There  is  a  little  alley  there,  and  Mr.  Lustig  is  the 
last  man.  Next  to  him  is  Mr.  Shumlin.  Ahead  of  Mr. 
Lustig  is  Dr.  Tolmach.  This  is  Mr.  Bradley  here  with 
the  blue  tie.  That  is  Howard  Fast  on  the  end. 

These  two  ladies  here,  Louise  Kamsley  and  Marjorie 
Chodorov.  And  the  last  lady  in  the  back,  I  believe,  is 
Charlotte  Stern.  That  I  am  not  certain. 

And  the  other  gentleman  is  Mr.  Magana,  but  I  am  not 
sure  of  him. 
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Q.  Who  is  it  you  mentioned,  Mr.  Magana  you  are  hot 
sure  of,  but  which  individual  over  there  are  you  indicjat- 
ing  ?  A.  The  gentleman  sitting  right  back  of  Mr.  Gleasbn. 

Q.  You  mean  the  third  row  against  the  wall,  as  jj'ou 
look?  A.  That  is  right. 

Q.  Do  you  see  Mr.  Auslander  there?  A.  Mr. 

1204  Auslander,  I  am  not  sure  whether  it  is  this  gentjle- 
man  right  here  with  the  glasses  or  the  fellow  i  at 
the  other  end  in  the  same  chair. 

Q.  Do  you  know  Mr.  Justiz?  A.  No,  not  very  well. 

Q.  Do  you  know  Mr.  Lustig?  A.  Mr.  Lustig  is  right 
back  of  Dr.  Jesse  Tolmach. 

MR.  MURRAY :  Your  Honor,  that  is  the  only  question 
I  am  going  to  ask  about  identification;  in  accordance  with 
previous  understanding,  if  any  of  the  defendants  are  not 
present,  I  believe  the  record  ought  to  show  that  at  this 
stage. 

MR.  ROGGE :  That  is  agreeable. 

THE  COURT:  WTlo  is  not  present? 

MR.  MURRAY :  Mrs.  Ruth  Leider,  pursuant  to  agree¬ 
ment. 

THE  COURT :  Yes,  I  understand. 

By  Mr.  Murray: 

Q.  Will  you  describe,  Mr.  McDavitt,  the  physical  set-r|p 
of  the  room  in  which  the  hearing  was  held  on  April  4  and 
the  adjoining  room?  A.  There  are  two  rooms  of  corre- 
ponding  size  with  a  connecting  door.  Each  room  had  ja 
doorway  opening  into  the  corridor.  The  committee  occu¬ 
pied  one  room,  and  the  witnesses  in  this  respective  case, 
who  are  the  defendants  today,  and  their  associates,  occu¬ 
pied  the  other  room  with  members  of  our  staff. 

1205  Q.  And  the  witnesses  testified  singly,  did  they? 

A.  They  did.  "  j 

Q.  They  were  called  in. 

Now,  which  of  the  rooms  did  you  occupy  while  the 
witnesses  were  being  examined  in  the  room;  where  the 
hearing  was  or  the  anteroom,  as  they  call  it?  A.  I  didn’t 
get  the  question. 
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Q.  Which  of  the  two  rooms  were  you  in  while  the 
witnesses  appeared  before  the  committee,  one  by  one? 
A.  I  was  in  the  room  where  the  committee  sat  and  where 
the  witness  was  being  interviewed. 

Q.  Now’,  at  any  time  did  you  see  any  of  the  witnesses 
w’ho  were  not  testifying;  that  is,  did  you  have  occasion 
to  leave  the  room  w’here  you  would  see  any  of  the  witnesses 
w’ho  were  not  at  that  moment  testifying,  either  having 
already  done  so  or  waiting  to  testify?  A.  At  the  end 
of  the  corridor  w’here  the  two  doors  of  these  twe  respective 
rooms  open,  we  had  a  file  room,  and  we  were  taking  all 
our  communications  in  that  file  room  on  that  day.  I  was 
called  out  tw’ice  to  take  two  communications,  being  tele¬ 
phonic,  and  on  those  two  occasions  I  remember  that  on 
my  return — 

MR.  ROGGE :  Just  a  moment.  The  question  was 
whether  he  observed  anything  else.  If  he  is  going  to 
describe  anything,  I  have  an  objection,  if  your  Honor 
please. 

1206  MR.  MURRAY :  Yes,  I  am  about  to  ask  him 
w’hat  happened. 

THE  COURT:  I  understand.  Did  you  have  occasion 
of  seeing  them? 

THE  WITNESS:  Yes. 

By  Mr.  Murray: 

Q.  I  will  ask  you  whether  on  the  first  of  those  two 
occasions  you  saw  any  of  these  defendants  in  that  hall? 
A.  Yes,  I  did. 

Q.  How  many  and  what  defendants,  if  you  can  say? 
A.  There  seemed  to  me  that  most  of  them  w’ere  there 
at  that  particular  time.  There  was  quite  a  group. 

Q.  All  right,  and  w’hat  w’ere  they  doing? 

MR.  ROGGE :  If  the  Court  please,  I  object  to  that  for 
all  the  reasons  that  I  previously  stated,  your  Honor. 

THE  COURT :  Suppose  you  come  to  the  bench. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows :) 
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THE  COURT:  What  is  your  purpose,  Mr.  Murray?  ! 

MR.  ROGGE :  I  don’t  know  what  the  purpose  is  either. 

MR.  MURRAY :  I  expect  to  show  occasions  when  the 
defendants  got  together  with  attorneys  and  that  persojns 
who  had  already  testified  were  conferring  in  groups  jin 
which  were  witnesses  who  had  not  yet  been  called. 

Now,  I  am  not  saying  that  this  was  in  violation  of  any 
order  of  the  committee,  but  I  think  it  is  a  circuijn- 

1207  stance  that  we  can  show  indicating  that  the  defend¬ 
ants  got  together. 

MR.  ROGGE:  And  I  don’t  think  it  is  a  circumstance, 
if  your  Honor  please;  why  were  they  all  there?  They  h^id 
all  been  subpoenaed.  Wrhere  else  could  you  expect  the|m 
to  be  except  in  the  anteroom  of  the  committee  where  they 
had  been  subpoenaed.  They  certainly  would  have  been  jn 
contempt  if  they  had  not  been  there. 

Now,  if  there  was  no  admonition — and  there  isn’t  in 
the  record — I  think  this  line  of  inquiry  is  proving  nothing 
and  is  prejudicial. 

THE  COURT:  Prejudicial  in  what  particular,  sir? 

MR.  ROGGE:  Creating  an  impression  which  is  com¬ 
pletely  improper.  I  mean,  if  there  was  no  rule,  and  if 
witnesses  had  not  been  cautioned  that  you  can’t  discuss 
this  with  anyone  else — and  there  is  not  a  breath  of  th^t 
in  this  record — of  course,  it  depends  on  which  way  yd>u 
look  at  the  record.  If  you  think  the  record  establishes  a 
conspiracy,  that  is  one  thing,  but  if  you  look  at  it  as  I  do, 
they  all  had  the  same  lawyer,  what  could  they  be  expected 
to  do.  The  lawyer  could  not  give  advice  to  one  and  differ¬ 
ent  advice  to  another. 

So,  for  all  the  objections  that  I  have  heretofore  made, 
Judge,  I  object  to  this  question. 

THE  COURT :  All  right. 

Now,  what  do  you  expect  to  show? 

1208  MR.  MURRAY :  I  expect  to  show  that  this  iih- 
mediate  answer  will  be  somewhat  along  the  line  th^t 

the  defendants  were  in  a  huddle,  that  is,  that  they  were  coh- 
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ferring,  and  that  included  in  the  group  would  be  some 
who  had  testified  and  some  who  were  yet  to  testify.. 

Now,  I  say  that  that  is  not  contrary  to  any  instructions 
of  the  committee.  This  is  a  circumstance  which  I  believe 
tends  to  support  the  charge  of  conspiracy  here. 

If  they  took  advantage  of  a  perfectly  legal  situation  to 
get  together  as  to  testimony  given  and  yet  to  be  given,  I 
think  that  is  a  circumstance  that  is  relevant. 

THE  COURT :  Let  me  ask  you  this :  is  he  in  a  position 
to  testify  as  to  what  he  heard? 

MR.  MURRAY :  No.  Others  will  be,  but  I  don’t  think 
this  witness  can  say  anything  as  to  what  the  conversation 
was. 

THE  COURT:  Are  you  laying  a  foundation  for  these 
other  witnesses? 

MR.  MURRAY :  No,  I  can’t  say  that  the  other  wit¬ 
nesses  will  identify  this  particular  grouping  that  he  is 
talking  about,  because  they  were  not  talking  at  the  time. 

THE  COURT:  I  am  at  a  loss  to  understand  the  ma¬ 
teriality  of  it. 

MR.  MURRAY :  Very  well,  I  won’t  go  into  that  with 
this  witness,  then. 

1209  (Counsel  returned  to  the  trial  table.) 

MR.  MURRAY :  That  concludes  the  direct  ex¬ 
amination,  if  the  Court  please. 

THE  COURT:  Do  you  have  any  questions? 

MR.  ROGGE :  Yes,  if  your  Honor  please. 

Cross-Examination 
By  Mr.  Rogge: 

Q.  Which  one  did  you  identify  as  Louise  Kamsley? 
A.  I  can’t  see.  The  two  ladies  are  very  much  alike,  and 
I  can’t  see  the  second  lady  in  the  back  there. 

Q.  You  saw  all  the  rest  of  them,  didn’t  you?  A.  I 
could  not  see  her  face.  The  lady  right  here  in  the  front,  I 
believe,  is  Marjorie  Chodorov,  and  the  lady  in  the  back  is 
Louise  Kamsley. 

MR.  ROGGE :  That  is  all. 
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MR.  MURRAY :  May  Mr.  McDavitt  be  excused? 

MR.  ROGGE:  I  have  no  further  use  for  him. 

THE  COURT:  You  may  be  excused. 

(The  witness  was  excused.)  , 

MR.  MURRAY:  Call  Mrs.  Joray,  please. 

Thereupon 

i 

Juliette  Joray  j 

was  called  as  a  witness  for  and  on  behalf  of  the  United 

I 

States  and,  having  been  previously  duly  sworn,  }vas 
1210  examined  and  testified  as  follows : 


Direct  Examination 


By  Mr.  Murray:  I 

Q.  Your  name  is  Juliette  Joray?  A.  That  is  right. 

Q.  You  were  a  clerk  in  the  office  of  the  Committee  on 
Un-American  Activities  of  the  House  of  Representatives? 
A.  Yes,  sir.  i 

Q.  Were  you  present  when  the  committee  had  hearings 
on  the  fourth  day  of  April,  1946?  A.  Yes,  I  was. 

Q.  What  room  was  that  hearing  actually  held  in;  ido 
you  remember  the  number?  A.  537. 

Q.  Now,  adjoining  that  was  another  room,  I  understand 
of  the  same  size;  is  that  right?  A.  Yes,  sir. 

Q.  What  number  was  that  second  room?  A.  536.  j 
Q.  Now,  which  of  those  two  rooms  did  you  work  iin? 
A.  I  was  in  room  536.  I 

Q.  And  in  which  of  the  two  rooms  was  it  that  the  com¬ 
mittee  members  sat  and  called  witnesses  that  day?  K. 
Room  537.  I 

Q.  What  did  you  have  to  do  with  the  proceeci- 
1211  ings  that  day,  if  anything?  A.  Well,  I  was  recep¬ 
tionist,  for  one  thing,  and  then  I  had  to  prepare 
their  expense  vouchers,  and  answer  the  telephone  and  do 
various  duties.  j 

Q.  Do  you  remember  the  names  and  facial  identiv  df 
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some  of  those  persons  who  appeared?  A.  Some  of  them, 
yes,  sir. 

Q.  I  will  ask  you,  Mrs.  Jorav,  if  you  will  please  now 
stand  and  look  at  the  group  of  ladies  and  gentlemen  across 
the  courtroom  and  point  out  those  whom  you  can  identify. 

Stand  if  you  need  to.  A.  Well,  in  the  first  row  there 
is  Mrs.  Weinstein  and  Dr.  Barsky  and  Mrs.  Kamsley, 
Professor  Bradley,  Mr.  Lustig. 

I  can’t  see  very  well  in  the  second  row. 

Q.  You  started  out  by  saying  the  first  row.  A.  Yes, 
sir. 

Q.  Have  you  gone  all  across  the  first  row,  left  to  right, 
as  you  face  it?  A.  Yes,  sir. 

Q.  All  right,  now  take  the  second  row  from  left  to 
right. 

THE  COURT:  You  said  something  about  seeing.  Is 
that  due  to  distance  or  what? 

THE  WITNESS:  No,  some  of  them  were  behind 
others;  that  was  why  I  could  not  see. 

1212  THE  COURT :  Oh,  I  see. 

MR.  MURRAY :  You  may  walk  over  closer,  if 
necessary,  to  see  them  better. 

THE  WITNESS:  I  am  not  sure  of  the  first  two,  and 
then  there  is  Dr.  Tolmach.  There  is  Mrs.  Kamsley  back 
there.  I  got  her  mixed  up  with  Mrs.  Chodorov. 

By  Mr.  Murray: 

Q.  Have  you  gone  over  the  second  row  now?  A.  Yes. 

Q.  Now  start  over  the  third  ro-w,  left  to  right,  as  you 
face  them.  A.  Dr.  Auslander.  I  am  not  sure  of  the 
other  witness.  And  Mr.  Shumlin,  and  Mr.  Justiz;  Mrs. 
Stern,  and  I  don’t  recognize  the  other. 

Q.  Now,  with  reference  to  the  third  lady  from  the 
left  in  the  front  row,  and  the  last  lady  on  the  right  in 
the  second  row,  you  said  something  about  getting  them 
confused.  A.  I  did. 

Q.  All  right,  will  you  state  now? 

THE  COURT :  I  think  she  corrected  herself,  Mr.  Mur¬ 
ray. 
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MR.  MURRAY:  She  did  at  the  time,  but  I  am  not 
sure  the  jury  understood  it. 

THE  COURT :  Excuse  me. 

1213  By  Mr.  Murray: 

Q.  Will  you  state  now  who  the  lady  is?  A.  As 
I  recall,  the  lady  in  the  front  is  Mrs.  Chodorov,  and  the 
lady  behind  Professor  Bradley  is  Mrs.  Kamsley. 

MR.  MURRAY :  Thank  you. 

By  Mr.  Murray: 

Q.  Now,  where  were  you  seated  in  this  room  outride 
the  hearing  room  in  reference  to  the  door  between  the 
two  of  them?  Were  you  close  to  that  door  or  away  firom 
it,  or  what?  A.  Oh,  I  should  say  I  was  about  ten  feet 
away  from  the  door. 

Q.  Now,  would  you  or  some  other  person  call  the  ^it- 
nesses  one  by  one  to  go  into  the  room.  A.  No,  sir. 
Someone  from  the  committee  room  would  come  out  and 
call  the  witnesses. 

Q.  And  those  witnesses  who  were  waiting  to  testify, 
where  were  they  staying?  A.  Oh,  they  were  grouped 
about  the  room.  We  had  some  chairs  all  around  the  ropm. 

Q.  After  a  witness  had  finished  testifying,  where  wohld 
that  witness  go?  A.  He  would  come  back  in  the  reborn 
and  stay  there,  or  else  go  out  in  the  hall  and  talk 

1214  with  one  or  two  of  the  others. 

Q.  Bid  you  see  other  persons  there  besides  fit¬ 
nesses?  A.  They  had  some  attorneys  with  them. 

Q.  Do  you  recognize  in  this  room  any  of  the  attorneys 
that  were  present?  A.  This  gentleman  over  there  was 
present  (indicating). 

Q.  Which  gentleman  do  you  refer  to?  There  are  two 
of  them  there  now. 

As  you  face  them,  the  one  on  your  left  or  the  one  to 
your  right?  A.  The  one  to  my  left. 

MR.  MURRAY:  May  the  record  show  that  is  Mr. 
Benedict  Wolf. 

THE  COURT:  Yes,  sir. 


By  Mr.  Murray: 

Q.  Mrs.  Joray,  I  believe  you  stated  that  you  took  care 
of  the  expenses  of  the  witnesses?  A.  That  is  right,  sir. 

Q.  That  is,  you  prepared  vouchers  or  whatever  was 
necessary  for  them  to  get  paid?  A.  That  is  right. 

Q.  Was  that  before  they  testified  or  afterwards,  or 
both?  A.  Well,  in  some  cases  it  was  after  they  testified, 
and  in  other  cases  it  was  before. 

1215  Q.  Now,  when  they  did  come  to  you  to  receive 
their  vouchers  or  whatever  was  needed,  did  they 

identify  themselves  as  the  persons  with  those  names? 
A.  Well,  they  had  to  because  they  had  to  sign  the  vouchers. 

Q.  Did  you  have  to  do  with  the  sending  of  the  sub¬ 
poenas  for  those  individuals?  A.  Yes,  I  wrote  out  the 
subpoenas. 

Q.  Are  you  able  to  say  that  the  persons  answering  to 
the  names  of  those  persons  did  appear  on  April  4?  A.  Yes, 
sir. 

Q.  And  that  those  persons  in  this  group  in  the  court¬ 
room  that  you  have  identified  -were  the  persons  whose 
names  on  that  day  appeared  by  that  name?  A.  Yes,  sir. 

Q.  I  will  ask  you  whether  on  any  occasion  you  saw  a 
witness  go  into  the  room  and  then  come  out  and  confer 
with  someone  and  then  return  to  the  hearing  room? 

THE  COURT:  By  witness,  you  mean  whom,  sir? 

MR.  MURRAY :  By  witness,  I  mean  one  of  the  group 
who  on  that  day  did  appear  as  she  has  identified. 

MR.  ROGGE :  If  your  Honor  please,  I  have  objections 
that  I  will  be  very  happy  to  state. 

THE  COURT:  All  right,  you  may  proceed. 

Come  to  the  bench. 

1216  (Counsel  for  both  sides  approached  the  bench 
and  conferred  with  the  Court,  in  a  low’  tone  of  voice, 

as  follows:) 

MR.  ROGGE :  If  your  Honor  please,  the  record  shows 
the  Government  Exhibit  6,  every  time  a  witness  went  out 
to  confer  with  counsel.  In  the  first  place,  I  don’t  think 
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this  witness  can  identify  anyone  specifically  on  that  score, 
but,  nevertheless,  you  have  got  Government’s  Exhibit  6, 
to  which  I  previously  stated  my  objections,  completely 
covering  this  matter,  and  I  say  to  have  this  witness  testify 
on  a  record  that  your  Honor  has  admitted  as  having  be|en 
sufficiently  identified,  is  unnecessary  repetition. 

THE  COURT:  I  assume  it  is  not  by  way  of  duplica¬ 
tion,  and  the  only  purpose  was  that  they  came  out  thejre 
to  talk  to  their  attorney,  as  far  as  the  record  shows. 

MR.  ROGGE :  That  is  all  the  record  shows. 

MR.  MURRAY:  I  don’t  think  it  is  terribly  important. 
It  is  somewhat  repetitious.  We  don’t  have  anybody  see¬ 
ing  them  confer  yet,  but  I  think  everybody  will  assuifie 
they  did.  1 

THE  COURT :  I  am  talking  a  little  differently. 

MR.  MURRAY :  All  right.  | 

THE  COURT:  As  I  understand  the  record,  sir,  it 
indicates  that  the  witnesses  were  excused  at  times  to  tajk 
to  their  attorney.  j 

MR.  MURRAY:  Yes,  sir. 

1217  THE  COURT:  As  to  that  part,  I  think  Mjr. 

Rogge  is  correct.  If  you  are  going  beyond  that, 
that  is  another  question.  I  can’t  anticipate,  of  course, 
what  you  might  do.  j 

If  it  is  jnerely  to  deal  with  the  attorney,  I  think  he  is 
correct.  ! 

MR.  MURRAY :  I  will  not  ask  anything  about  it,  ther). 

(Counsel  returned  to  the  trial  table.) 

By  Mr.  Murray: 

Q.  Now,  Mrs.  Joray,  I  will  ask  you  whether,  after  4. 
witness  had  gone  into  the  hearing  room  and  then  had  com^ 
out,  having  been  excused  as  a  witness,  whether  that  inl- 
dividual  who  then — Did  you  see  such  an  individual  and, 
in  particular,  any  of  these  defendants — confer  with  others 
after  having  come  out  of  the  witness  room?  Answer  first 
yes  or  not. 

THE  COURT :  Just  a  minute. 
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MR.  ROGGE :  Well,  I  will  let  her  answer  yes  or  not, 
vour  Honor. 

THE  COURT :  All  right. 

Yon  may  answer  yes  or  not. 

THE  WITNESS :  Would  you  mind  repeating  the  ques¬ 
tion,  please? 

By  Mr.  Murray: 

Q.  After  a  witness  had  been  excused,  did  you  on 

1218  any  occasion  see  that  witness  confer  with  others  in 
the  room  in  which  you  were?  A.  Yes,  I  did. 

MR.  MURRAY :  I  now  propose  to  pursue  it.  I  think 
Mr.  Rogge  had  an  objection. 

MR.  ROGGE :  Yes,  my  objection  would  go  to  the  next 
question,  Judge. 

THE  COURT:  All  right,  sir,  put  your  question,  and 
you  wait  to  answer,  please,  Mrs.  Joray. 

THE  WITNESS :  Yes,  sir. 

By  Mr.  Murray: 

Q.  I  will  ask  you  whether  you  heard  any  part  of  a 
conference  or  discussion  between  a  witness  just  excused 
and  others  waiting  to  become  witnesses? 

THE  COURT :  And  I  understand  by  that,  sir,  the  wit¬ 
ness  being  in  both  instances  one  of  the  defendants  here? 

MR.  MURRAY :  I  should  say  that,  your  Honor,  yes. 
By  Mr.  Murray: 

Q.  Mrs.  Joray,  did  you  see  any  of  these  defendants, 
after  having  testified,  come  out  into  the  room  in  which  you 
were  and  there  confer  with  others  of  these  defendants 
who  had  not  yet  testified?  A.  Yes. 

MR.  ROGGE:  Same  objection  as  in  the  case  of 

1219  Mr.  McDavitt,  if  your  Honor  please. 

I  have  the  same  objection  that  v»e  discussed  at  the 
bench  in  the  case  of  Mr.  McDavitt. 

THE  COURT :  I  think  this  is  beyond  that,  sir.  I  will 
overrule  your  objection  at  this  point,  sir. 

MR.  ROGGE:  Yes. 

By  Mr.  Murray: 
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Q.  All  right,  on  how  many  occasions  did  you  see  siich 
a  thing  occur?  A.  Well,  I  can’t  recall  the  exact  number 
of  occasions  but  I  should  judge  from  between  6,  and  per¬ 
haps  more. 

Q.  Six  or  more?  A.  Six  or  more. 

Q.  On  those  occasions  who  were  present,  if  anybo4y, 
in  addition  to  the  witnesses  who  had  testified  and  witnesses 
who  were  yet  to  testify?  A.  Well,  some  members  of  t|he 
committee  staff  and  attorneys,  and  once  or  twice  we  hpd 
members  of  the  press  in  the  committee  room. 

Q.  Now,  you  have  stated  that  you  heard  some  of  tips 
discussion  in  these  conferences.  Will  you  state  what  you 
heard? 

MR.  ROGGE:  Now,  if  your  Honor  please — 

THE  COURT:  Just  one  minute,  Mr.  Rogge. 

Now,  when  you  say  you  heard  a  conversation, 
1220  your  conversation  being  between  the  witnesses  who 
are  now  defendants? 

THE  WITNESS:  Yes,  your  Honor. 

THE  COURT :  Yes,  sir,  Mr.  Rogge. 

MR.  ROGGE :  I  have  objections  which  I  wish  to  state, 
if  your  Honor  please. 

THE  COURT :  All  right,  sir,  come  to  the  bench. 

(Counsel  for  both  sides  approached  the  bench  and  cdn- 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows:)] 

MR.  ROGGE:  In  the  first  place,  certainly  she  caij’t 
state  what  anybody  said  unless  she  first  says  who  said  wh^,t 
to  whom. 

THE  COURT :  That  is  right,  sir. 

MR.  ROGGE:  And  there  has  been  no  identification  <pn 
that  score  so  far. 

THE  COURT:  The  question  was  limited  to — by  wit¬ 
ness,  she  meant  witnesses  who  are  now  defendants,  apd 
that  the  witness  was  coming  out  of  the  hearing  room  aiiid 
talking  to  another  witness  who  is  a  defendant  today,  That 
was  what  my  question  was  to  her,  sir. 

MR.  ROGGE:  Yes,  and  my  objection  is — 
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THE  COURT :  You  mean  to  name  the  specific  person 
they  talked  to? 

MR.  ROGGE:  Certainly.  What  good  does  it  do  us 
here  to  have  her  say  one  certain  person — 

THE  COURT:  I  think  that  would  go  to  the  weight, 
sir. 

1221  MR.  ROGGE :  I  think,  if  your  Honor  please,  my 
objection  is  that  this  witness  should  not  be  permitted 

to  testify  to  a  conversation  between  people  unless  the 
people  engaged  in  the  conversation  are  first  identified. 

THE  COURT:  I  don’t  think  she  is  at  this  juncture 
relating  this  specific  conversation.  The  question  was 
whether  she  heard  conversation. 

MR.  ROGGE :  She  answered  that,  and  my  recollection 
is  that  the  next  question  is: 

“What  did  she  hear  said?” 

MR.  MURRAY :  Yes,  it  is,  that  is  true. 

THE  COURT:  All  right,  let’s  have  her  identify  who 
are  talking  to  who. 

MR.  MURRAY :  All  right. 

Now,  it  seems  to  me  that  if  anyone  of  these  defendants 
said  something  to  another  one  of  these  defendants,  that 
is,  relevancy  conceded,  that  that  ought  to  be  admissible, 
even  though  we  are  not  able  to  identify  which  particular 
one. 

MR.  ROGGE :  That  just  shows  you  the  great  danger 
of  these  conspiracy — 

MR.  MURRAY :  J ust  discuss  it  as  a  lawyer,  Mr.  Rogge. 
MR.  ROGGE :  That  is  the  way  I  am  doing.  I  have 
never  yet  been  in  a  case  where  a  witness  was  permitted  to 
testify  where  one  person  not  identified  said  something 
to  another  person  not  identified.  I  have  never  been 

1222  in  a  case  where  that  has  happened.  And  I  object 
on  that  ground  and  object  on  the  ground  that  the 

conspiracy  has  not  been  established  here  anyway,  but  my 
first  objection  is  on  the  ground  that  the  witness  should 
not  be  permitted  to  state  who  said  what  to  whom  unless 
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the  person  who  made  the  statement  is  first  identified!  She 
has  already  said  that  members  of  the  press  were  in  there. 

THE  COURT:  But  the  question  was  limited  ijo  one 
witness  who  has  testified  coming  out  and  talking  to  other 
witnesses  who  were  to  testify  and  who  are  now  defendants 
in  this  case,  sir. 

MR.  ROGGE:  I  have  stated  my  objection,  if  your 
Honor  please.  j 

THE  COURT :  Yes,  sir. 

I  will  permit  that.  | 

(Counsel  returned  to  the  trial  table.) 

By  Mr.  Murray:  j 

Q.  Mrs.  Joray —  ! 

MR.  MURRAY :  May  I  bring  her  down  to  wheije  v’e 
■were  before  by  a  few  preliminary  questions  ? 

THE  COURT:  Yes,  sir. 

By  Mr.  Murray:  j 

Q.  Mrs.  Joray,  you  have  testified  about  some  of  these 

defendants  talking  to  others  of  these  defendants  undejr  the 
circumstances.  Do  you  recall  that,  that  that  I  w’as 
1223  what  you  were  talking  about?  A.  Yes,  sir. 

Q.  I  will  ask  you  what  you  heard  discussed,  if 
anything,  in  those  conversations. 

THE  COURT :  Now,  limiting  your  answer  to  that  Ques¬ 
tion  to  the  defendants  who  are  in  this  case  and  where'  you 
can  identify  the  persons  who  were  talking  to  each  othQr. 

MR.  ROGGE:  Now,  I  think  the  question  what  she 
heard  discussed  can  lead  us  to  conclusions,  if  your  HQnor 
please.  I  think  that  the  witness  should  not  testify  to 
anything  except  exact  conversations  and  name  the  persons 
who  said  what,  rather  than  her  summary  of  what  she 
thinks  was  discussed.  | 

THE  COURT:  I  don’t  think  that  you  would  expect 
her  to  be  able  to  report  the  conversation  at  this  time  which 
occurred  in  April.  She  can  give  the  substance  of  wjhat 
did  transpire,  and  that  is  all  that  is  humanly  possible,  i^n’t 
it? 
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You  didn’t  make  any  stenographic  notes  of  these  con¬ 
versations,  did  you,  Mrs.  Joray? 

THE  WITNESS :  No,  your  Honor,  I  didn’t. 

MR.  ROGGE:  If  your  Honor  please,  I  have  never 
heard  that  a  witness  could  be  permitted  to  come  into 
court  and  just  give  a  general  recollection  of  subjects  that 
were  discussed.  She  at  least  has  to  get  to  the  best 

1224  of  her  recollection  the  substance  of  what  was  heard. 

THE  COURT:  I  think  you  are  adding  a  lot  to 
what  the  Court  said,  and  I  think  you  are  anticipating  a 
lot,  sir. 

We  are  asking  her  to  give  the  substance  of  what  trans¬ 
pired,  and  wherever  possible  to  give  the  words. 

MR.  ROGGE:  May  I  have  the  question  read,  if  your 
Honor  please? 

THE  COURT:  Yes,  sir. 

MR.  ROGGE:  Because  that  is  not  what  the  question 
asked  for,  if  I  am  correct. 

THE  COURT :  The  question  was  qualified  by  the  Court, 
Mr.  Rogge. 

Mr.  Reporter,  will  you  read  that,  please? 

THE  REPORTER ‘(reading): 

“Q.  I  will  ask  you  what  you  heard  discussed,  if  any¬ 
thing,  in  those  conversations. 

THE  COURT :  Now,  limiting  your  answer  to  that  ques¬ 
tion  to  the  defendants  who  are  in  this  case  and  where  you 
can  identify  the  persons  who  were  talking  to  each  other.” 

THE  COURT :  And  where  possible,  to  give  the  exact 
words  of  the  conversations  between  the  parties,  if  not  the 
substance. 

THE  WITNESS:  Do  you  mean  I  must  identify  the 
defendant  by  name? 

1225  THE  COURT :  If  you  can. 

THE  WITNESS :  I  can’t  do  that,  your  Honor. 

THE  COURT:  Do  you  know  of  any  instances  where 
any  particular  defendant  and  another  particular  defendant 
were  conversing? 
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THE  WITNESS:  Yes,  I  do. 

THE  COURT:  And  who  were  they? 

THE  WITNESS:  Well,  I  can’t  identify  them.  lean 
say  that  one  defendant  would  talk  to  the  other  defendant. 

THE  COURT :  Is  that  one  of  the  defendants  who  had 
returned  from  the  hearing  room  to  the  witness  room? 

THE  WITNESS :  Yes.  j 

THE  COURT:  Can  you  give  the  conversation  jsvhich 
occurred  between  them?  I 

THE  WITNESS:  Well,  the  defendant  who  ha<j  just 
been  excused  from  the  hearing  room  who  was  givei^  per¬ 
mission  to  consult  his  or  her  lawyer,  or  else  who  had  been 
excused  finally. 

THE  COURT:  You  don’t  know  that  when  they  came 
out  of  the  witness  room;  is  that  right? 

THE  WITNESS :  Yes.  j 

THE  COURT:  Or  hearing  room,  rather? 

THE  WITNESS :  Yes.  5 

THE  COURT:  Now,  what  transpired? 

THE  WITNESS:  Well,  some  of  the  other  de- 
1226  fendants  would  go  over  to  the  person  and  ask  ithem 
whether  they  had  been  permitted  to  read  the  state¬ 
ment  or  whether  they  had  just  handed  their  statement,  or 
what  the  questions  were  that  had  been  asked.  Thht  is 
all  I  can  recall  right  now. 

By  Mr.  Murray: 

Q.  I  will  ask  you,  Mrs.  Joray,  whether  you  saWi  any 
of  these  defendants  together  in  consultation  among  them¬ 
selves,  either  with  or  without  others,  elsewhere  than  in 
that  room  in  which  you  were?  A.  Yes,  very  often  they 
would  go  out  into  the  hall. 

Q.  On  how  many  occasions  did  you  see  some  of  ^hese 
defendants  do  that,  go  out  into  the  hall?  A.  That  I  tjiould 
not  say. 

Q.  Was  it  more  than  once?  A.  Oh,  yes.  It  was  sev¬ 
eral  times  during  the  day. 

Q.  By  the  way,  how  long  did  these  hearings  last 'that 
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day  of  April  4?  A.  Well,  they  started  approximately 
at  10 :30,  and  with  the  exception  of  two  hours  off  at  lunch 
time,  they  lasted  practically  until  5  o’clock,  I  should  say. 

MR.  MURRAY :  Your  Honor,  I  am  almost  at  the  end 
of  my  direct  examination,  but  if  you  were  planning  anyhow 
to  recess  at  this  hour,  it  would  be  very  convenient  if  we 
could  do  so. 

THE  COURT:  As  a  matter  of  fact,  we  have  a 

1227  general  term  at  12:30,  and  it  will  go  through  until 
2  o’clock. 

So,  for  that  reason,  we  will  not  reconvene  until  2  o’clock. 

Ladies  and  gentlemen  of  the  jury,  the  Court  will  recess 
now.  Again  being  guilty  of  repetition,  it  admonishes  you 
not  to  read  any  newspaper  or  any  periodical  which  may 
pertain  to  this  case,  nor  listen  to  any  radio,  if  by  chance 
there  may  be  any  comment  thereon  with  reference  to  this 
case,  nor  are  you  to  talk  to  anyone  about  this  case,  nor 
are  you  to  permit  anyone  to  talk  to  you  about  this  case, 
nor  are  you  at  this  time  to  talk  among  yourselves  with 
reference  to  this  case. 

With  those  admonitions,  you  are  excused  until  2  o’clock 
in  this  courtroom. 

(Thereupon,  at  12:35  o’clock  p.  m.,  a  recess  was  taken 
until  2  o’clock  p.  m.  of  the  same  day.) 

1228  After  Recess 

(The  proceedings  were  resumed  at  2  o’clock  p.  m., 
at  the  expiration  of  the  recess.) 

THE  DEPUTY  CLERK:  If  there  are  any  -witnesses 
in  the  courtroom  who  have  not  previously  testified,  you 
will  remain  outside  until  called. 

THE  COURT:  Are  you  ready  to  proceed? 

MR.  MURRAY:  Yes. 

Mrs.  Joray  was  testifying  at  the  time  of  recess. 

Thereupon 


Juliette  Joray 

the  witness  under  examination  at  the  time  of  taking  the 
recess,  resumed  the  witness  stand  and  testified  further 
as  follows: 

I 

Direct  Examination — Resumed 
By  Mr.  Murray: 

Q.  Mrs.  Joray,  you  were  asked  about  gatherings  and 
groupings  of  certain  defendants.  I  will  not  attempt  to 
characterize  what  you  said  before,  but  I  will  simply  refer 
to  it  for  the  purposes  of  bringing  you  up  to  date. 

Did  you  on  that  date  of  April  4  see  Miss  Helen  Bryjan? 
A.  Yes,  sir.  She  was  in  the  room  but  slightly  a]j)art 
from  the  other  defendants.  I  mean,  she  didn’t  mihgle 
with  them  too  much. 

Q.  Was  she  in  any  of  these  groupings  that  jyou 
1229  have  referred  to  in  your  previous  testimony?  Aj.  I 
don’t  recall  that  she  was. 

Q.  I  believe  you  stated  about  some  of  these  individuals 
going  into  the  hall?  A.  Yes. 

Q.  On  any  of  the  occasions  when  they  did  that,  (lid 
Miss  Bryan  accompany  them?  A.  I  don’t  recall. 

Q.  In  addition  to  the  defendants  who  went  into  the  hall 
on  those  occasions,  was  there  any  other  individual  who 
went  with  them  or  called  them  out?  A.  Well,  of  couijse, 
very  often  their  attorney  accompanied  them  out  into  the 
hall  and  Dr.  Barsky  on  several — 

Q.  To  whom  do  you  refer,  if  you  know ;  what  individual 
are  you  referring  to  as  their  attorney?  A.  Well,  tljey 
had  two  or  three  of  them  in  the  room. 

Q.  Do  you  know  who  the  others  were  ?  You  have  iden¬ 
tified  Mr.  Wolf  as  one  of  them.  Do  you  know  who  h,he 
others  were,  by  name?  A.  Well,  I  believe  a  Mr.  Martin 
Popper  was  there,  and  he  is  the  only  one  I  can  rememb|er 
right  now.  j 

Q.  Nowt,  in  the  groupings  and  gatherings,  either  in  the 
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room  or  out  in  the  hall,  was  Miss  Bryan  at  any  time,  to 
your  knowledge,  with  them  or  not?  A.  I  don’t  remember 
that  she  was. 

MR.  MURRAY :  That  is  all. 

1230  Cross-Examination 
By  Mr.  Rogge: 

Q.  Miss  Joray,  do  you  mean  to  tell  us  that  Miss  Bryan 
was  apart  from  the  defendants  there  that  day?  A.  Well, 
I  mean  by  being  apart,  she  was  sitting  a  little  by  herself 
and  didn’t  seem  to  mingle  too  much  with  the  rest  of  the 
group. 

Q.  She  didn’t  talk  with  the  other  defendants?  A.  Oh, 
she  might  have  talked  to  them,  but  she  didn’t  mingle  too 
much  with  them. 

Q.  Well,  did  she  or  didn’t  she?  A.  I  don’t  recall. 

Q.  I  beg  your  pardon,  ma’am?  A.  I  don’t  recall. 

Q.  And  you  mean  to  tell  us  that  she  sat  there  in  that 
room  without  going  outside  that  day?  A.  No,  I  can’t 
tell  you  that. 

Q.  You  mean  you  can’t  tell  one  way  or  the  other;  i3 
that  right?  A.  That  is  right. 

Q.  Now,  you  mentioned  there  were  members  of  the 
press  there?  A.  Yes,  there  were  reporters  coming  in 
and  out  all  day. 

Q.  Quite  a  few  of  them,  weren’t  there?  A.  That  is 
right. 

1231  Q.  And  as  a  matter  of  fact,  when  some  of  the 
witnesses  who  had  been  before  the  committee  came 

out,  the  members  of  the  press  went  up  to  them  and  asked 
them  questions;  isn’t  that  right?  A.  That  I  don’t  re¬ 
member. 

Q.  You  do  recall  that  people  were  coming  in  and  out 
there  all  day,  don’t  you?  A.  That  is  right. 

Q.  Now,  there  were  some  seventeen  people  subpoenaed 
to  appear  there  that  day;  isn’t  that  correct?  A.  Approxi¬ 
mately. 
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Q.  That  in  itself  is  a  rather  large  group?  A.  ites. 

Q.  How  many  chairs  did  you  have  in  that  foom? 
A.  I  didn’t  count  them.  I  wouldn’t  know. 

Q.  Well,  you  told  us  quite  a  few  other  things.  1  Can 
you  tell  us  approximately  how  many  chairs  you  had  there? 
A.  No,  sir,  I  don’t — 

Q.  Was  it  three,  was  it  four,  was  it  five?  A.  Oh, 
there  were  more  than  that.  I 

Q.  A  half  dozen?  A.  You  mean  extra  chairs,  ipart 
from  the  regular  office  chairs? 

Q.  I  am  asking  you  asking  you  how  many  places  ihere 
were  for  people  to  sit  down.  There  weren’t  six- 

1232  teen  chairs  or  seventeen  chairs  in  there,  Were 
there?  A.  I  don’t  know. 

Q.  You  don’t  know,  one  way  or  the  other?  A.  IsTo. 

Q.  Now,  will  you  tell  us  again  which  person  you  iden¬ 
tified  as  Mr.  Lustig —  I 

THE  COURT:  Mr.  Rogge,  will  you  excuse  me  for  a 
minute,  please?  1 

(The  Court  conferred  with  the  Deputy  Marshal.) 

THE  COURT :  Mr.  Rogge,  approach  the  bench,  please. 
(Counsel  for  both  sides  approached  the  bench  and  Con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows  |:) 

THE  COURT:  I  told  you  gentlemen  that  we  ha|d  a 
general  term.  They  have  just  sent  for  me  to  come  lj>ack 
for  a  minute.  Will  you  excuse  me?  I  think  we  can!  let 
everybody  just  stay  right  where  they  are  while  I  am  g^ne. 
MR.  ROGGE:  It  is  quite  agreeable,  Judge.  j 
(Counsel  returned  to  the  trial  table.)  I 

THE  COURT:  Ladies  and  gentlemen  of  the  jury,  j  the 
Court  has  been  called  out  temporarily. 

You  may  keep  your  seats  where  you  are,  please. 
(Thereupon,  Mr.  Justice  Keech  retired  from  the  coijirt- 
room  for  a  short  time,  after  which  the  proceedings  Were 
resumed  as  follows:) 

1233  THE  COURT:  Proceed,  Mr.  Rogge. 

By  Mr.  Rogge : 
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Q.  Mrs.  Joray,  you  mentioned  that  a  lawyer  by  the 
name  of  Martin  Popper  was  there  on  April  4,  1946.  Is 
that  right?  A.  Yes,  sir,  I  believe  I  did. 

Q.  Isn’t  it  a  fact  that  Martin  Popper  on  that  date  was 
in  Europe?  A.  Well,  that  I  don’t  know. 

Q.  All  I  am  trying  to  get  is  what  your  best  recollection 
is.  A.  Well,  to  the  best  of  my  recollection,  he  was  there. 

Qi  And  your  recollection  as  to  other  incidents  on  that 
day,  to  which  you  have  testified,  are  as  certain  as  your 
recollection  on  that  point  as  to  whether  Martin  Popper 
was  there?  A.  I  beg  your  pardon? 

Q.  I  say,  is  your  recollection  as  to  other  events  that 
happened  on  that  day,  as  to  which  you  testified,  as  certain 
as  it  is  on  the  point  that  Martin  Popper  was  there? 

I  mean,  you  have  testified  to  various  things  that  hap¬ 
pened  on  that  day.  A.  Yes. 

Q.  One  of  them  was  that  Martin  Popper  was  there.  Is 
that  correct?  A.  Well,  I  was  under  the  impression  that 
he  was  there. 

1234  Q.  Well,  all  I  want  is  your  best  recollection, 
rather  than  your  impression,  Mrs.  Joray.  A.  Well, 
I  said  to  the  best  of  my  recollection  he  was. 

Q.  Now,  I  am  asking  you  whether  your  recollection  on 
the  other  points  as  to  which  you  have  testified.  A.  Some 
of  the  things  I  testified  to  were  not  to  the  best  of  my 
recollection.  I  was  sure  of  them. 

Q.  Now,  which  is  it  on  Martin  Popper?  A.  To  the 
best  of  my  recollection. 

Q.  Now,  what  I  am  trying  to  get  at:  some  of  the  other 
events  you  say  you  are  more  sure  of  than  this  one.  Is 
that  right?  A.  Some  of  the  other  events  I  am  sure  of. 

Q.  For  instance. 

MR.  MURRAY :  Your  Honor,  I  think  this  has  gone 
far  enough. 

THE  COURT:  If  she  can  answer  the  question,  let  her 
answer  it. 

Do  you  mean  by  way  of  example,  Mr.  Rogge? 
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MR.  ROGGE:  Yes;  that  is  right. 

THE  COURT :  That  is  right. 

THE  WITNESS :  Well,  for  instance,  when  the  jwitness, 
or  defendant,  was  permitted — 

By  Mr.  Rogge:  i 

Q.  Which  one,  please? 

1235  MR.  MURRAY :  Please,  let  her  answer.  She  is 

answering  your  question.  j 

THE  WITNESS:  When  any  defendant  was  permitted 
to  come  out  of  the  hearing  room  into  the  other  rpom  to 
consult  his  lawyer,  the  other  defendants  would  rush  to  him 
or  ask  him  whether  he  had  been  able  to  read  his  statement, 
or  whether  he  just  handed  it  in,  and  what  questions  w’ere 
asked  of  him,  and  then  they  would  proceed  into  the  hall 
and  have  some  sort  of  a  conference.  , 

By  Mr.  Rogge:  I 

Q.  Now,  you  weren’t  eavesdropping?  A.  I  wps  not 
eavesdropping.  j 

Q.  These  statements,  in  other  words,  were  statements — 
these  statements  that  you  heard  were  statements  thaii  were 
said  out  there?  A.  Yes. 

Q.  They  weren’t  whispered?  A.  No.  , 

Q.  Anybody  who  was  there  could  have  heard  ^hem? 
A.  Yes.  '  '  j 

Q.  Now,  isn’t  it  a  fact  that  due  to  lack  of  chaijrs  in 
that  room,  some  of  the  persons  who  were  subpoenaed  had 
to  sit  on  the  window  ledge  in  your  room  there  where  you 
were?  A.  No,  I  don’t  remember  that  they  did.  I  lbiow 
that  some  people  sat  on  the  window  ledge  but  I 

1236  don’t  believe  they  were  the  defendants. 

Q.  There  were  people  sitting  on  the  window  ledge 
because  there  weren’t  enough  chairs,  though,  on  that  <jlay; 
is  that  right?  A.  Well,  there  were  some  vacant  chjairs 
all  day  long.  | 

Q.  Can  you  tell  us  again — I  mean,  there  are  some  of 
these  things  you  remember  very  well — can’t  you  tell!  us 

how  many  chairs  were  in  that  room?  A.  No,  becaluse 

1 

i 

I 
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we  had  to  call  for  some  chairs  that  morning  from  the 
custodian’s  office,  and  I  don’t  remember  how  many  he 
brought  up. 

Q.  Isn’t  it  a  fact  that  there  weren’t  enough  chairs  to 
go  around?  A.  There  weren’t  enough  regular  office 
chairs  to  go  around. 

Q.  Or  any  other  kind  of  chair?  A.  No,  I  can’t  re¬ 
member  that. 

Q.  Will  you  identify  for  us  again,  Mr.  Lustig? 

MR.  MURRAY:  Mrs.  Joray,  if  you  need  to,  I  am  sure 
the  Court  will  permit  you  to  go  down  and  look  closer  at 
anybody  you  wish  to. 

THE  COURT:  You  may,  if  it  is  necessary,  go  down. 

MR.  MURRAY :  I  suggest  that  you  do. 

(The  witness  stepped  down  and  walked  over  near  where 
the  defendants  were  seated.) 

1237  THE  "WITNESS:  It  is  hard  to  identify  them 
sitting  down.  I  saw  them  standing  up  most  of  the 

day. 

As  I  remember,  this  is  Mr.  Lustig  (indicating). 

By  Mr.  Rogge: 

Q.  Which  one?  A.  This  one  here  (indicating). 

MR.  ROGGE:  Let  the  record  show  that  the  witness 
identified  Mr.  Fast  as  Mr.  Lustig. 

By  Mr.  Rogge: 

Q.  Now,  you  identify  Mr.  Justiz,  please.  A.  That  is 
he  sitting  behind  Mrs.  Kamslev  (indicating). 

MR.  ROGGE :  Let  the  record  show  that  the  witness 
has  identified  Mr.  Lustig  as  Mr.  Justiz. 

(The  witness  resumed  the  stand.) 

By  Mr.  Rogge: 

Q.  Did  I  understand  you  to  say,  Mrs.  Joray,  that  it 
was  more  difficult  to  identify  them  sitting  down  than 
standing  up,  because  you  saw  them  standing  in  your  room? 
A.  Yes. 

Q.  I  just  wanted  to  be  sure  I  understood  your  state¬ 
ment,  ma’am. 
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MR.  ROGGE:  That  is  all. 

MR.  MURRAY:  That  is  all. 

(The  witness  left  the  stand.) 

MR.  MURRAY:  Call  the  representative  of  the 
1238  Joint  Anti-Fascist  Refugee  Committee  with  the  rec¬ 
ords,  please. 

Thereupon 


Helen  Reid  Bryan 

was  called  as  a  ^witness  for  and  on  behalf  of  t 
States  and,  having  been  first  duly  sworn,  was 
and  testified  as  follows: 

Direct  Examination 

By  Mr.  Murray: 

Q.  State  your  full  name,  please.  A.  Helen  ^leid 
Bryan. 

Q.  Are  you  Miss  Bryan?  A.  Yes,  I  am. 

Q.  Miss  Bryan,  have  you  in  response  to  a  subpdena 
duces  tecum  produced  records  of  the  Joint  Anti-Fascist 
Refugee  Committee?  A.  Yes,  I  have. 

Q.  May  I  look  at  them,  please?  A.  Yes. 

(The  records  were  handed  to  Mr.  Murray.) 

MR.  MURRAY:  Your  Honor,  it  will  take  us  several 
minutes  to  look  at  these  records. 

THE  COURT:  Very  well,  sir. 

(Thereupon,  Mr.  Murray  and  Mr.  Burke  perused  the 
records  brought  by  the  witness. 

MR.  MURRAY :  Mr.  Clerk,  will  you  please  rdark 
1239  these  papers  Government’s  Exhibits  36,  A,  B,  C, 
and  so  on. 

(The  documents  referred  to  were  marked  Govemmeht’s 
Exhibits  36,  36-A,  36-B,  and  36-C,  for  identification.) 

I  offer  these  in  evidence,  if  the  Court  please. 

THE  COURT:  Any  objection,  Mr.  Rogge? 

MR.  ROGGE:  Yes,  I  object  on  the  ground  of  rele¬ 
vance  and  not  sufficient  foundation,  Judge. 
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(The  exhibits  were  handed  to  the  Court.) 

THE  COURT :  Is  there  anything  further,  sir? 

MR.  ROGGE:  That  is  all. 

THE  COURT:  I  will  receive  them. 

(Thereupon,  Government’s  Exhibits  36,  36-A,  36-B,  and 
36-C,  for  identification,  were  received  in  evidence,  and  are 
as  follows:) 


“ Govt .  36 
Constitution 

Joint  Anti-Fascist  Refugee  Committee 
Preamble 

The  American  people  are  uniting  to  destroy  Hitlerism 
in  order  to  preserve  their  national  independence.  A  great 
sector  of  the  struggle  against  Hitler  is  composed  of  the 
anti-fascist  people  of  the  occupied  and  fascist  dominated 
countries  and  in  the  concentration  camps  of  France  and 
North  Africa.  Aid  to  them  is  an  indispensable  part 
1240  of  the  fight  against  Hitler.  To  this  end  the  Joint 
Anti-Fascist  Refugee  Committee  establishes  and 
dedicates  itself. 

The  Joint  Anti-Fascist  Refugee  Committee  shall  make 
available  its  services  to  existing  aid  organizations  and 
shall  welcome  their  participation  in  furthering  its  work. 
This  organization  shall  make  all  efforts  to  secure  the 
support  of  the  United  States  Government  and  other  demo¬ 
cratic  governments,  and  shall  cooperate  with  these  gov¬ 
ernments  in  all  measures  designed  to  aid  the  anti-fascist 
fighters  trapped  in  the  occupied  and  fascist  dominated 
countries. 


Article  1 

Section  1.  Name 

The  organization  shall  be  known  as  the  Joint  Anti- 
Fascist  Refugee  Committee. 

Section  2.  Aims  and  purposes 
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The  aims  and  purposes  of  this  organization  shall  be]: 
To  raise,  administer  and  distribute  funds.  To  bring 
about  the  release  of  the  Anti-fascist  refugees  imprisoned 
in  concentration  camps  and  for  their  re-establishment  in 
the  active  anti-fascist  struggle  by : 

a.  Relief  of  all  kinds  for  anti-fascist  refugees  in  the 
concentration  camps  in  France  and  North  Africa,  and  other 
countries. 

b.  Transportation  and  asylum  for  anti-fascist 

1241  fighters  whose  lives  are  in  immediate  danger. 

c.  Medical  aid  and  rehabilitation  to  refugees  so 
that  they  may  return  to  the  active  fight  against  Hitlerisin. 

d.  Consular  protection  of  the  various  American  Gov¬ 
ernments.  I 

I 

e.  Government  aid  in  evacuating  them  and  transport¬ 
ing  them  to  friendly  countries  willing  to  admit  them,  j 

f.  Direct  relief  by  governments,  the  Red  Cross  afid 
other  international  agencies. 

g.  Education  and  publicity  to  make  knowTn  the  plight 
of  the  refugees  and  means  of  aiding  them. 

Section  3.  Structure 

i 

There  shall  be : 

a.  A  national  office 

b.  Local  chapters.  j 

c.  Contributing  organizations  and  individuals 
Section  4.  Location 

The  National  Office  shall  be  in  New*  York  City.  ] 

Article  II  | 

Section  1.  Governing  Bodies 

a.  The  organization  shall  be  governed  by  a  National 
Executive  Council,  composed  of  representatives  o£ 

1242  local  chapters  and  committees  and  of  participating 
and  cooperating  organizations  and  active  prominent 

individuals.  The  National  Executive  Council  shall  meei 
twice  a  vear. 

b.  Between  meetings  of  the  National  Executive  Council] 
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the  organization  shall  be  under  the  direction  of  a  National 
Resident  Board  which  shall  meet  in  New  York  City  once 
a  month.  It  shall  consist  of  all  members  of  the  National 
Executive  Council  within  travelling  distance  of  New  York 
City. 

c.  The  National  Resident  Board  may  set  up  advisory 
committees  to  be  consulted  from  time  to  time. 

Section  2.  National  Officers 

a.  The  officers  shall  consist  of  an  Honorary  Chairman, 
a  Chairman,  a  Vice-Chairman  and  a  Treasurer. 

b.  The  National  Executive  Secretary  shall  be  elected 
by  the  National  Resident  Board.  He  or  she  shall  report 
on  the  status  and  progress  of  the  organization  at  every 
meeting  of  the  National  Resident  Board. 

c.  The  National  Resident  Board  shall  be  empowered 
to  replace  any  member  who  does  not  attend  four  successive 
meetings. 

Section  3.  Working  Force 

The  National  Executive  Secretary  with  the  approval  of 
the  National  Resident  Board  may  engage  such  office  em¬ 
ployees  at  regular  union  wages  as  may  be  required 
1243  from  time  to  time.  Whenever  possible,  voluntary 
help  shall  be  secured. 

Section  4.  Jurisdiction 

a.  The  National  Executive  Council  shall  have  full  con¬ 
trol  and  jurisdiction  over  the  entire  organization. 

b.  The  National  Resident  Board  shall  have  the  power 
to  suspend  any  elected  official  of  the  organization  at  any 
regular  meeting  of  the  Board  by  majority  vote. 

c.  Local  chapters  shall,  subject  to  the  provisions  of 
this  constitution,  have  jurisdiction  over  all  activity  in  their 
territory. 

d.  The  local  chapters  shall  keep  the  National  Resident 
Board  informed  as  to  chapter  activities. 

Article  III 

Section  1.  Rules  and  Regulations 
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The  following  shall  constitute  a  Quorum:  j 

a.  National  Executive  Council — 20  members.  i 

b.  National  Resident  Board — 9  members. 

c.  City  Chapters  to  designate  their  own  quorum. 

Section  2.  Banking  | 

a.  All  funds  of  the  organization  shall  be  deposited  tjo 
the  account  of  the  Joint  Anti-Fascist  Refugee  Com- 

1244  mittee  in  such  banks  as  may  be  decided  upon  by  the 
National  Resident  Board. 

b.  Funds  shall  be  withdrawn  by  checks  signed  by  twp 
of  the  following  officers:  National  Executive  Secretary, 
National  Chairman,  or  National  Treasurer. 

Section  3.  Auditing  j 

The  books  of  the  National  office  shall  be  audited  monthly 
by  a  Certified  Public  Accountant  and  submitted  to  th<i 
National  Resident  Board. 

I 

Article  IV  j 

Section  1.  Constitutional  changes 
This  Constitution  may  be  amended  or  revised  by  major-1, 
ity  vote  at  any  regular  or  specially  called  meeting  of  th^ 
National  Executive  Council  or  at  any  annual  National 
Conference  of  the  Joint  Anti-Fascist  Refugee  Committee,  j 

By-Laws 

io  \ 
Constitution  of  the  Joint  Anti-Fascist  Refugee  Committee 

Section  1.  A  Chapter  of  the  Joint  Anti-Fascist  Refugee 
Committee  shall  consist  of  a  minimum  of  six  persons. 

Section  2.  Each  chapter  must  elect  an  executive] 

1245  committee  of  at  least  three,  including  a  chairman, 
secretary  and  treasurer. 

Section  3.  Each  duly  constituted  chapter  of  the  Joint 1 
Anti-Fascist  Refugee  Committee  will  be  granted  a  charter 
by  the  National  Executive  Board  or  its  National  Resident  i 
Board,  subject  to  revocation  by  either. 

Section  4.  To  maintain  its  charter  a  chapter  must : 
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a)  Carry  out  the  program  of  the  Joint  Anti-Fascist 
Refugee  Committee  and  adhere  to  the  decisions  of  the 
National  Executive  Board  or  its  National  Resident  Board. 

b)  Meet  regularly  at  least  once  a  month,  keep  minutes 
of  meetings  and  send  them  to  the  National  Office  or  to  the 
Regional  Director  if  there  is  one  in  the  area. 

c)  Hold  election  of  officers  annually. 

d)  Send  a  complete  financial  report  each  month  accom¬ 
panied  by  a  remittance  of  all  funds  raised  to  the  Regional 
Director,  or  in  the  event  there  is  no  Regional  Director  to 
the  National  Office. 

Section  5.  A  provisional  committee  or  individual 

1246  may  act  in  the  name  of  the  Joint  Anti-Fascist  Refu¬ 
gee  Committee  with  the  written  permission  of  the 

National  Executive  Board  or  its  National  Resident  Board, 
with  the  intent  of  forming  a  chapter  of  the  Joint  Anti- 
Fascist  Refugee  Committee. 

Section  6.  To  become  a  member  of  a  chapter  of  the 
Joint  Anti-Fascist  Refugee  Committee,  a  person  must 
attend  three  consecutive  meetings  of  the  chapter  and  then 
be  approved  by  a  majority  vote  of  the  membership.  When 
a  member  fails  to  attend  four  consecutive  meetings  of  the 
chapter,  his  membership  shall  be  deemed  to  have  lapsed. 
Only  members  of  a  chapter  of  the  Joint  Anti-Fascist 
Refugee  Committee  shall  have  authority  to  vote  on  ques¬ 
tions  coming  before  that  body.” 

“Govt.  36-A 

Motion  Adopted  by  the  National  Executive  Board  of  the 
Joint  Anti-Fascist  Refugee  Committee  at  Its  Meeting 
on  December  14th,  1945  at  192  Lexington  Avenue,  New 
York  City. 

The  National  Executive  Board  of  the  Joint  Anti-Fascist 
'Refugee  Committee  at  its  meeting  on  December 

1247  14th,  1945,  discussed  the  Summons  from  the  House 
Committee  on  Un-American  Activities  to  Helen  R. 

Bryan,  or  Dr.  Edward  K.  Barsky,  to  appear  before  this 
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Committee  on  December  19th,  1945,  at  10 :00  a.  m.  ajt  their 
chambers  in  Washington,  D.  C.  and  to  ‘produce  at  said 
hearing  all  books,  records,  papers  and  documents  showing 
all  receipts  and  disbursements  of  money  by  the  saicf  Com¬ 
mittee  or  on  its  behalf,  and  all  letters,  memoranda  or 
communications  from,  or  with,  any  person  or  persons  out¬ 
side  of  the  United  States.’ 

After  consideration  and  discussion  of 

(1)  The  fact  that  the  House  Committee  on  Un-Ameri¬ 
can  Activities  is  charged  to  investigate : 

(a)  The  extent,  character  and  objects  of  Un-American 
propaganda  activities  in  the  United  States. 

(b)  The  diffusion  within  the  United  States  ox  sub¬ 
versive  and  Un-American  propaganda  that  is  instigated 
from  foreign  countries,  or  of  a  domestic  origin,  and  attacks 
the  principles  of  our  form  of  government  as  guaranteed 
by  our  Constitution. 

(c)  All  other  questions  in  relation  thereto  that  ■jwould 
aid  Congress  in  any  necessary  remedial  legislation. 

(2)  The  fact  that  the  Joint  Anti-Fascist  Refugee  Com¬ 
mittee’s  sole  purpose  is  to  alleviate  the  sufferings 

1248  of  the  Spanish  Republicans  in  exile  and  the  inter¬ 
national  Volunteers,  which  purpose  is  truly  Ajmeri- 
can  in  every  sense  of  the  word  and  can,  by  no  stjretch 
of  the  imagination,  be  considered  Un-American,  subversive, 
or  an  attack  upon  the  principles  of  our  form  of  Governinent. 

Therefore,  the  Executive  Board  of  the  Joint  Anti- 
Fascist  Refugee  Committee  unanimously  moved  that 

(1)  The  demands  of  the  House  Committee  on1  Un- 
American  Activities  are  unwarranted,  unjustified,  and  an 
infringement  upon  the  democratic  rights  guarantee^  by 
our  Constitution 

(2)  And  instructed  its  National  Chairman  and  National 
Executive  Secretary  to 

(a)  Advise  with  competent  lawyers 

(b)  Inform  the  sponsors  of  the  Spanish  Refugee  Ap¬ 
peal  of  the  Joint  Anti-Fascist  Refugee  Committee  !  and 
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inform  the  Chairman  and  Executive  Secretaries  of  the 
Chapters  of  this  action  of  the  House  Committee  on  Un- 
American  Activities. 

(c)  Take  any  additional  steps  necessary  and  pursue 
all  means  to  maintain  and  protect  the  rights  of  this  Com¬ 
mittee  and  its  supporters  from  the  unjustified  attack  on 
the  Joint  Anti-Fascist  Refugee  Committee  by  the 
1249  Committee  on  Un-American  Activities  which  we  con¬ 
sider  constitutes  a  threat  to  democratic  procedure 
in  the  United  States.” 


“Govt.  36-B 

Minutes  of  the  National  Executive  Board  Meeting 

of  the 

Joint  Anti-Fascist  Refugee  Committee 

February  11th,  1946  at  192  Lexington  Avenue 

Dr.  Edward  K.  Barsky,  National  Chairman,  presiding. 
Present:  Dr.  Edward  K.  Barsky,  Dr.  Jacob  Auslander, 
Mrs.  Ruth  Leider,  Miss  Austin  (NMU),  Prof.  Lyman  R. 
Bradley,  Manuel  Magana,  Mrs.  Mabel  Pollock,  Mrs. 
Blanche  Mahler,  Sol  Lasser,  Felix  Kusman,  and  Helen  R. 
Bryan. 

Dr.  Barsky  opened  the  meeting  and  presented  the  follow¬ 
ing  agenda: 

1.  Committee  on  Un-American  Activities 

2.  Opening  of  account  in  the  National  City  Bank  of 
New  York 

Motion:  That  the  proposed  agenda  be  accepted. 

Carried. 

Motion:  To  accept  the  minutes  of  the  last  meeting. 

Carried. 

1250  Committee  on  Un-American  Activities: 

Dr.  Barsky  reported  that  he  would  appear  in 
Washington  on  February  13th  before  the  Wood-Rankin 
Committee  as  requested  in  the  subpoena  served  on  him  on 
January  28th. 
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After  discussion  regarding  the  procedure  which  the 
Executive  Board  of  the  Joint  Anti-Fascist  Conpnittee 
should  direct  Dr.  Barsky  to  follow  on  February  13j;h,  the 
following  motion  was  made  and  seconded: 

In  view  of  the  fact  that  the  sole  purpose  of  the  Joint 
Anti-Fascist  Refugee  Committee  is  to  alleviate  the  buffer¬ 
ings  of  the  Spanish  Republicans  in  exile  and  the  Interna¬ 
tional  Volunteers,  which  purpose  is  truly  American  in 
every  sense  of  the  word  and  can,  by  no  stretch  <j)f  the 
imagination,  be  considered  Un-American,  subversive,  or 
an  attack  upon  the  principles  of  our  form  of  government; 
and 

In  view  of  the  fact  that  we  have  never  deviated  from 
this  sole  purpose; 

The  Executive  Board  of  the  Joint  Anti-Fascist  Refugee 
Committee  instructs  its  National  Chairman,  not  to  prbduce : 

‘All  books,  ledger  sheets,  documents  and  writing^  evi¬ 
dencing  the  receipt  of  money  by  the  Joint 
1251  Anti-Fascist  Refugee  Committee  or  its  agents  or 
its  employees  for  use  on  its  behalf  from  any  and 
all  sources,  including  the  names  and  addresses  of  persons, 
firms  or  corporations  of  all  contributions  of  funds  thereto, 
during  the  period  of  the  calendar  years  of  1944  and  19145 ; 

Also  all  books,  ledger  sheets,  bank  statements,  records 
or  other  writings  showing  a  disposition  of  the  fun^Is  of 
said  Joint  Anti-Fascist  Refugee  Committee,  including  the 
names  and  addresses  of  any  person,  firm  or  corporation 
to  whom  any  and  all  of  such  funds  have  been  paid, 
including  the  amount  thereof,  during  the  calendar  years 
of  1944  and  1945; 

Also  all  letters,  telegrams  or  other  correspondence  re¬ 
ceived  by  said  Joint  Anti-Fascist  Refugee  Committee  Ifrom 
any  person,  firm  or  corporation  or  political  unit  outside 
the  Continental  limits  of  The  United  States,  includiijg  all 
copies  of  letters,  telegrams  or  other  communications  }nade 
by  said  Joint  Anti-Fascist  Refugee  Committee  to  any  per¬ 
son,  firm  or  corporation  or  political  unit  outside  the  I  Con- 
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tinental  limits  of  The  United  States,  during  the  calendar 
years  1944  and  1945.’ 

Carried  Unanimously. 
1252  Voted  in  Absentia:  Mrs.  Marjorie  Chodorov, 
Howard  Fast,  Leverett  Gleason,  Harry  M.  Justiz, 
Mrs.  Samuel  Kamsly,  Mrs.  Charlotte  Stern  and  Dr.  Jesse 
Tolmach. 

Account  in  the  National  City  Bank  of  New  York 

Helen  R.  Bryan  asked  authorization  from  the  National 
Executive  Board  to  set  up  a  special  account  in  the  National 
City  Bank  whose  purpose  is  to  isolate  funds  for  deportation 
back  to  European  countries  of  Spanish  Republicans  in 
exile  and  members  of  the  International  Volunteers.  Checks 
will  be  signed  by  Helen  R.  Bryan  and  Prof  Lyman  R. 
Bradley. 

Carried  Unanimously. 

Motion  to  Adjourn. 

Respectfully  submitted, 
Helen  R.  Bryan 
Executive  Secretary. 7  7 


Govt.  36-C 

Members  of  the  Executive  Board  of  the  Joint  Anti-Fascist 

Refugee  Committee 

Dr.  Edward  K.  Barsky 
Dr.  Jacob  Auslander 
Professor  Lyman  R.  Bradley 
Mrs.  Marjorie  Chodorov 
1253  Mr.  Howard  Fast 

Mrs.  Ernestina  Gonzalez  Fleischman 
Mr.  Leverett  S.  Gleason 
Mr.  Harry  M.  Justiz 
Mrs.  Louise  A.  Kamsly 
Mrs.  Ruth  Leider 
Mr.  James  Lustig 
Mr.  Manuel  Magana 
Mr.  John  T.  McManus 


Dr.  Louis  Miller  j 

Mr.  Herman  Shumlin 

Mrs.  Charlotte  Stern  1 

Dr.  Jesse  Tolmach 

Mrs.  Bobbie  Weinstein’ ’ 

1254  MR.  MURRAY :  I  do  wish  to  ask  the  witness 
a  question  or  two  as  to  the  identity  of  the  record^. 
By  Mr.  Murray:  | 

Q.  Are  you  able  to  say,  to  your  own  knowledge,  tjhat 
these  papers  are  papers  of  the  Joint  Anti-Fascist  Refugee 
Committee?  A.  Yes. 

Q.  And  they  are,  in  fact,  its  records;  right?  A.  Yes. 
MR.  MURRAY :  That  is  all. 

THE  COURT:  Any  questions? 

MR.  ROGGE:  No  questions. 

(The  witness  left  the  stand.) 

MR.  MURRAY :  May  counsel  come  to  the  bench  at  tjhis 
time,  if  the  Court  please? 

THE  COURT:  Yes.  | 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows  :)j 
MR.  MURRAY:  We  are  prepared  to  rest  at  this  tipie, 
if  the  Court  please. 

We  rest  our  case.  j 

THE  COURT:  All  right,  sir. 

•  #  *  # 

l 

i 

1257  Helen  Reid  Bryan 

was  recalled  as  a  witness  for  and  on  behalf  of  t^ie 
United  States  and,  having  been  previously  duly  sworn, 
was  examined  and  testified  further  as  follows : 

I 

I 

Further  Direct  Examination 
By  Mr.  Murray: 

Q.  Miss  Bryan,  I  am  sorry,  but  I  overlooked  a  few 
questions. 
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One  of  the  papers  which  you  have  identified,  being  Gov¬ 
ernment’s  Exhibits  36,  gives  a  list,  and  the  heading  of  it 
is  “Members  of  the  Executive  Board  of  the  Joint  Anti- 
Fascist  Refugee  Committee.” 

In  the  constitution,  which  is  Government’s  Exhibit  36, 
reference  is  made  to  the  National  Resident  Board. 

Are  you  able  to  say  wdiether  they  are  the  same? 

1258  A.  I  can’t  answer  that  question. 

Q.  You  cannot  answer  that?  A.  No. 

Q.  I  will  ask  you  whether  the  list  of  the  members  of 
the  Executive  Board,  Government’s  Exhibit  36,  is  the  list 
of  members  as  of  the  period  December  1945  to  April  1946. 
A.  That  is  correct. 

MR.  MURRAY :  Thank  you.  That  is  all. 

THE  COURT:  I  didn’t  hear  you. 

THE  WITNESS:  That  is  correct. 

THE  COURT:  Have  you  anything,  Mr.  Rogge? 

MR.  ROGGE:  No  questions. 

MR.  MURRAY :  No  further  questions. 

THE  COURT:  Then  you  are  excused,  ma’am.  Thank 
you. 

(The  witness  was  excused.) 

MR.  MURRAY :  May  I  return  to  the  witness  the 
papers? 

THE  COURT:  Yes. 

(The  papers  were  handed  to  the  witness.) 

THE  COURT :  Ladies  and  gentlemen,  the  Court  started 
to  state  a  few  moments  ago  that  at  this  point  we  are  going 
to  recess,  so  far  as  you  are  concerned. 

The  Court  again  admonishes  you  that  you  are  not  to 
talk  to  anyone  about  this  case,  nor  permit  anyone  to  talk 
to  you  about  this  case,  nor  are  you  at  this  time  to  talk 
among  yourselves  with  reference  to  this  case,  nor 

1259  are  you  to  read  any  newspaper  or  periodical  which 
touch  upon  this  case,  nor  are  you  to  listen,  if  by 

chance  it  should  appear  on  the  radio,  to  any  comment  with 
reference  to  this  case. 
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With  that  admonition,  you  are  excused,  to  return  in  this 
courtroom  tomorrow  morning  at  10  o  ’clock. 

(Thereupon,  the  jury  retired  from  the  courtroom.) 

•  •  •  # 

I 

l 

1260  Robert  C.  Alexander 

was  recalled  as  a  witness  for  and  on  behalf  of  t|he 
United  States  and,  having  been  previously  duly  swo^n, 
was  examined  and  testified  further  as  follows : 

Cross-Examination — Resumed 
By  Mr.  Rogge: 

Q.  Mr.  Alexander,  when  you  were  here  before  you  ttjld 
me  that  if  I  supplied  you  with  a  list  of  names,  you  copld 
get  me  information  with  reference  to  it,  as  to  whether 
Mrs.  Ruth  Leider  was  the  one  who  was  involved  in  a  visa 
application  and  also  whether  it  had  been  granted  pr 
rejected,  and  I  furnished  you  with  a  list  of  names,  and  I 
wonder  if  you  have  gotten  me  that  information.  A.  I 
have  some  of  the  information. 

This  list  which  you  furnished  me,  I  have  checked  wi^h 
the  records,  and  I  find  that  of  the  27  cases  listed,  thejre 
is  no  record  of  10  of  them.  That  does  not  mean  that  th^y 
were  not  approved.  It  may  mean  that  they  happened  'to 
be  the  kind  of  case  that  would  not  have  to  be  approved  ^n 
Washington. 

Of  the  remaining  17  cases,  some  of  them  show  1(10 

1261  attorney  of  record,  but  all  of  them  appear  to  haf'e 
been  approved.  We  don’t  know  definitely.  j^.t 

least,  the  advisory  approval  from  the  security  point  \)i 
view  appears  to  have  been  given  here.  Whether  finhl 
action  has  been  taken  on  all  of  them,  our  records  do  njrt 
show,  but  in  all  probability,  unless  there  is  a  difficulty 
under  the  quota,  most  of  them  have  been  granted  vis^s. 

I  have  never  seen  any  of  the  cases  prior  to  this,  checki4g 
with  this  list. 
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Q.  Well,  I  understood  that.  A.  Yes. 

Q.  I  was  just  simply  trying  to  get  the  record  complete 
here. 

Now,  in  which  of  those  do  you  find — you  said  some  of 
them,  there  wasn’t  any  name  connected.  Can  you  tell  us 
which  ones  you  found  the  name  for?  A.  Yes.  Here  is 
the  Anczo  case.  There  was  a  cable  from  London  “No 
evidence  of  any  attorney  in  the  case.” 

This  Bacigalupo  case  is  one  of  Mr.  Schwab’s  cases,  and 
presumably  Miss  Leider  took  that  over  when  Mr.  Schwab 
died. 

Now,  here  is  a  Cooke  case.  We  have  an  alien  of  the 
same  name  who  received  a  visa  as  a  visitor  in  New  Zealand 
in  1946. 

Obviously  not  the  same  person  as  she  mentions,  who 
obtained  a  visa  in  1945. 

Q.  May  we  start  down  the  list  one  by  one  from 
1262  the  beginning,  please?  A.  Yes. 

Q.  Now,  what  about  the  case  No.  1  there? 
A.  Case  No.  1,  listed  as  Roumanian,  and  our  records 
show  Hungarian.  It  is  stated  a  visa  advisory  approval 
was  obtained  in  1944,  and  our  records  show  1943. 

Q.  Who  was  the  attorney  there?  A.  Mrs.  Leider  was 
the  attorney  of  record,  except  in  all  cases  where  otherwise 
noted. 

Q.  Let’s  go  down  the  list. 

No.  2?  A.  That  checks  all  the  way  through.  Appar¬ 
ently  received  a  visa  in  Montreal. 

Q.  Let’s  start  with  the  name,  please,  sir.  A.  Joseph 
Wohl,  Russian,  obtained  advisory  approval  in  ’45,  and 
visa  at  Montreal  in  ’46,  February  of  ’46. 

Q.  And  Mrs.  Ruth  Leider  was  the  attorney  there? 
A.  That  is  right. 

Q.  This  statement  there  is,  ‘  *  White  Russian.  ’  ’  Do  your 
records  indicate  that  it  is  one  way  or  the  other?  A.  No, 
no,  it  does  not.  I  don’t  recall  any  differentiation  there. 

And  the  next  one  is  No.  3,  Iglesias,  a  Spanish  family. 


Approval  obtained,  advisory  approval  obtained  in  Mon¬ 
treal,  ’45.  That  checks  apparently  with  the  Record. 

1263  Q.  And  is  Ruth  Leider  also  the  attorney  |here? 
A.  That  is  right. 

This  Michel  Kaszulc,  for  which  we  have  a  slightly 
different  spelling,  listed  as  White  Russian;  we  have  it 
Polish.  Advisory  approval  obtained  in  ’45,  visa  at  Mon¬ 
treal.  That  checks. 

Q.  And  was  Mrs.  Ruth  Leider  also  attorney  t>here? 
A.  That  is  right. 

And  Abbate,  No.  5,  Italian.  That  checks  all  the  way 
through.  Obtained  approval  in  ’45,  visa  obtained  in 
Montreal  in  May  of  ’45. 

Q.  And  again  Mrs.  Leider  was  the  attorney?  A.  jThat 
is  right. 

And  this  No.  6,  Pronaszko,  Polish  case,  advisory  ap¬ 
proval  obtained  in — she  said  ’44,  our  records  shovi'  ’45. 
She  said  visa  obtained  in  Toronto.  Our  records  show, 
apparently  it  was  Montreal,  because  all  our  correspondence 
was  with  Montreal. 

Q.  But  the  visa  was  obtained  there?  A.  Apparently 
so. 

Q.  And  Mrs.  Leider  was  the  attorney?  A.  Shej  was 
the  attorney,  but  it  doesn’t  show  whether  the  visa  was 
granted  yet  or  not.  Our  records  ordinarily  would  not 
show  that. 

THE  COURT:  Your  records  would  not  show  what, 
sir? 

1264  THE  WITNESS:  Our  records  would  not  show 
the  final  action  taken  by  the  officer  on  the  cask 

Our  records  only  indicate  the  point  being  checked  in 
Washington. 

No.  7,  Sielansky,  a  Polish  case.  Advisory  approval 
obtained  in  ’45  instead  of  ’44;  visa  obtained  thereafter  in 
Montreal.  Apparently  it  checks  all  right. 

By  Mr.  Rogge: 
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Q.  And  again  Mrs.  Leider  was  the  attorney?  A.  That 
is  right. 

And  No.  8,  Captain  Villein  Oscar  Vestergaard,  Danish. 
Advisory  approval  obtained  in  ’44,  visa  obtained  there¬ 
after,  in  Glasgow,  Scotland. 

Mrs.  Leider  apparently  was  the  attorney  in  that  case. 

Q.  And  the  next  one?  A.  Maryan  Mihovilovich,  Jugo¬ 
slav,  advisory  approval  obtained  in  ’45  instead  of  ’44 ;  visa 
obtained  in  Montreal  thereafter,  April,  1946. 

Q.  And  was  Mrs.  Leider  again  the  attorney?  A.  That 
is  right. 

Q.  And  Lillian  King?  A.  We  have  no  record  of  that 
case  at  all. 

Tadensz  Kuszinski,  Polish,  obtained  visa  in  Montreal. 
Apparently  Mrs.  Leider  was  attorney  in  that  case  also. 

THE  COURT:  What  number  is  that? 

1265  MR.  ROGGE:  It  is  No.  2  on  the  second  page, 
Judge,  but  it  would  be  the  eleventh  one,  counting 
from  the  beginning. 

Go  ahead,  sir. 

THE  WITNESS:  And  No.  3,  Mariano  Lopes,  Bra¬ 
zilian,  obtained  visa  in  Casablanca.  We  have  no  record 
of  that  case  at  all. 

The  next  case,  Leopold  Nemitz,  Italian,  visa  obtained 
in  Montreal.  We  have  no  record  of  that  case. 

Arthur  Emanuel  Sanguinetti,  Jamaican.  Visa  obtained 
in  Kingston,  Jamaica. 

We  have  no  record  of  that  case. 

Q.  Is  there  any  reason  why  you  don’t  have  records  of 
those  cases?  I  am  just  inquiring.  A.  Well,  it  may  have 
been  that  this  man — you  see,  it  says  “Jamaican”  there, 
and  if  he  were  native-born,  a  British  subject,  residing  in 
the  Western  Hemisphere,  the  Consul  wouldn’t  have  had 
to  get  an  advisory  approval  here  before  acting  on  the  case. 

Q.  I  see.  A.  Edward  Anczo,  Pole,  obtained  visa  in 
London.  Cable  from  London  “No  evidence  of  any  attor¬ 
ney  in  the  case.” 
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Q.  You  mean  you  can’t  tell  from  your  records  onp  way 
or  the  other  whether  there  was  an  attorney  or  not?  Is 
that  right?  A.  We  don’t  know  whether  there  wps  an 
attorney  or  not. 

1266  Then,  Nils  Ragnar  Andersson,  a  Swede.  Obtained 
visa  in  Montreal.  We  have  a  record  of  the  casp  but 

we  don’t  know  whether  the  visa  was  granted  or  not. 

Q.  Do  you  know  who  the  lawyer  was  there?  A.  Ruth 
Leider.  \ 

Q.  You  say  the  visa  was  granted  there  or  was  obtained, 
at  least?  A.  Well,  that  is  what  she  said,  but  we  halve  a 
question,  because  our  records  do  not  show  the  case  Com¬ 
pleted  in  either  one  of  those. 

Q.  But  with  reference  to  Andersson,  she  was  agaifi  the 
lawyer;  is  that  right?  A.  That  is  right. 

Q.  And  the  next  one?  A.  Umberto  Bacigalupo,  (Ital¬ 
ian.  Obtained  visa  in  Montreal. 

Our  records  do  not  show  that.  That  w^as  one  of  Schwab’s 
cases,  and  apparently  Mrs.  Leider  had  taken  that  ovqr. 

Caterina  Garibaldi  Bilbas,  which  our  records  sho\jr  as 
Bilbao,  Italian.  Obtained  visa  in  Naples.  We  hav^  no 
confirmation  of  that,  although  we  do  have  a  record  that 
she  was  interested  in  such  a  case. 

Q.  In  other  words,  your  records  show  that  Mrs.  Leader 
was  interested  in  Bilbao?  A.  That  is  right. 

1267  We  have  no  record  of  Rosalie  Felicia  Clarke, 
Jamaican,  where  you  say  she  obtained  a  vis4  in 

Montreal. 

Q.  Is  that  again  because  it  is  a  Jamaican  involved  i|hat 
you  have  no  record?  A.  It  may  be.  The  chances  hre, 
it  is  a  native-born  citizen  in  the  Western  Hemisphere, 
lived  here  all  the  time,  and  never  had  any  contact  with  the 
enemy  countries. 

No  record  in  the  case  of  Arthur  Cooke,  British  subject, 
who  you  say  obtained  a  visa  in  1945.  We  do  have  a  recprd 
of  an  alien  of  the  same  name  who  received  a  visitor’s 
visa  in  1946,  in  New  Zealand. 
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Q.  Do  you  know  who  the  attorney  was  there?  A.  There 
was  no  record  of  any  attorney  in  the  case. 

And  the  next  is  Ernesto  Colasanti,  Italian.  Obtained 
visa  in  Montreal.  Another  attorney  of  record  in  the  case, 
and  Ruth  Leider ’s  name  does  not  appear,  and  we  don’t 
know  whether  visa  was  granted  or  not. 

Q.  And  the  next  one?  A.  No  record  of  Lancelot  Cox. 

Q.  Why?  A.  Same  reason.  Jamaican,  apparently. 

No  record  of  Christian  Digmann  Jensen.  Obtained  visa 
in  Montreal,  Canada.  Our  records  do  not  show  that  the 
visa  was  obtained.  We  don’t  know  that. 

No.  15,  John  Eusebius  Durant,  Jamaican.  Ob- 
1268  tained  visa  in  Kingston,  Jamaica. 

Our  records  don’t  show  that.  Our  records  do 
show  that  a  relative  petition  was  approved  to  have  a  visa 
issued. 

Q.  And  who  was  the  attorney  there?  A.  Ruth  Leider. 

Next  was  Henry  J.  Franklyn,  British  subject.  Obtained 
visa  in  Montreal,  Canada.  We  have  a  copy  of  the  visa  in 
that  case,  but  there  is  no  record  of  any  attorney  being 
interested. 

We  have  no  more. 

The  next  two  cases  we  have  no  record  of. 

Chressie  Isilder  Fraser,  Jamaican;  chances  are  for  the 
same  reason. 

And  Margaret  Kaposy,  a  Canadian,  maybe  the  same 
reason. 

We  have  no  record. 

But  an  alien  by  the  name  of  Chressie  Isilder  Fraser 
obtained  a  visa,  a  visitor’s  visa,  in  1941,  at  Kingston, 
Jamaica,  whereas  this,  your  statement,  is  that  she  obtained 
a  visa  in  Montreal,  Canada,  and  the  date  is  not  stated. 

Q.  Do  your  records  indicate  who  the  attorney  was 
there  ?  A.  There  is  no  record  of  any  attorney  in  the  case. 

Q.  Well,  now,  so  far  we  have  at  least  nine,  ten,  eleven, 
twelve,  thirteen,  fourteen  cases  in  which  your  record  shows 
that  Mrs.  Ruth  Leider  was  the  attorney. 


Is  that  correct?  A.  That  is  according  to  the  list  you 
have  given  me. 

1269  Q.  Yes.  Well,  you  have  checked  that  with  jfour 
records?  A.  That  is  right,  but  as  I  stated  a  ;few 

days  ago,  there  may  be  other  cases.  The  only  way  vre  can 
check  is  to  have  the  name  of  the  case. 

Q.  And  in  these  particular  cases — and  if  I  go  wr<j>ng, 
you  correct  me,  because  I  don’t  know  this  visa  business, 
Mr.  Alexander — but  in  all  these  cases,  I  understand  fayor- 
able  action  was  taken  on  these  applications?  A.  On  those 
that  I  have  indicated,  where  we  had  a  record. 

Q.  Yes,  where  you  had  a  record.  A.  That  is  right. 

Q.  I  will  be  specific,  and  I  will  mention  the  nances. 
A.  There  was  no  case  here  where  an  unfavorable  recom¬ 
mendation  was  made.  You  have  not  given  me  any  c^se 
which  was  turned  down,  in  other  words. 

Q.  There  are  fourteen  cases  where  your  records  shjovr 
that  she  was  the  attorney  of  record,  and  not  a  single  dne 
of  those  was  the  application  turned  down,  if  I  understand 
you  correctly.  A.  According  to  that  list. 

Q.  I  may  say  that  she  had  an  added  paragraph  on 
here,  Mr.  Alexander,  which  when  I  had  it  typed,  I  didh’t 
include,  to  the  effect  that  if  there  was  a  Communist  in 
this  whole  list,  she  wmuld  eat  your  hat. 

1270  I  suppose  she  doesn’t  have  to  do  that,  sir?  A. 
Well,  I  wouldn’t  know  whether  they  were  Commu¬ 
nists  or  not.  I  noticed  one  or  two  of  them  were  consid¬ 
erably  leftists,  but  obviously  there  was  not  sufficient  evi¬ 
dence  to  hold  that  thev  were  excludable  as  Communists 

* 

or  they  would  not  have  been  approved. 

Q.  Now,  isn’t  it  also  a  fact  that  in  the  case  of  Beja 
Lustig — and  that  "was  one  of  those  you  told  us 
isn’t  it  a  fact  that  in  that  particular  case  Mr.  Mo 
Chairman  of  the  Board  of  Directors  of  the  Sperry  Gyrjo- 
scope  Company,  and  Mr.  James  S.  Ogsbury,  President  of 
the  Fairchild  Camera  and  Instrument  Corporation,  wrote 
letters  to  the  State  Department  recommending  favorable 
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action  on  that  application?  A.  I  wouldn’t  deny  that,  but 
I  don’t  recall  having  seen  the  letters  in  the  file.  They 
probably  are  there. 

Q.  In  the  light  of  the  additional  facts  which  you  have 
brought  to  us  today,  Mr.  Alexander, — for  which  I  want  to 
express  my  appreciation — do  you  want  to  revise  in  any 
way  your  comments  with  reference  to  Mrs.  Ruth  Leider? 
A.  My  opinion  that  I  expressed  the  other  day,  I  have 
no  reason  to  change,  if  that  is  what  you  mean. 

Q.  You  want  to  leave  that  the  same  way?  A.  I  do. 

Q.  In  spite  of  this  additional  information  which 

1271  has  come  to  your  attention?  A.  I  do. 

Q.  Now,  one  of  the  questions  which  I  asked  you 
when  vou  were  with  us  before,  sir:  I  asked  vou  whether 
it  isn’t  a  fact  that — and  this  is  the  way  I  put  the  question: 

“Now,  isn’t  it  a  fact  that  of  all  the  cases,  only  two  or 
three  were  disapproved  by  the  State  Department?  Isn’t 
that  a  fact?” 

And  your  answer  was,  “I  know  of  none  that  were 
approved.”  A.  That  is  right. 

Q.  That  answer  you  can  revise  today?  A.  I  can  revise 
that  todav. 

Q.  In  the  light  of  the  14  cases  that  you  have  called  to 
our  attention?  A.  That  you  called  to  my  attention. 

Q.  I  don’t  care  which  way  it  is,  Mr.  Alexander.  Yes, 
sir,  I  handed  you  that  list,  and  on  that  list  are  14  cases  in 
which  your  records  show  Mrs.  Ruth  Leider  was  the  attor¬ 
ney.  A.  That  is  right. 

Q.  And  in  all  of  them  favorable  action  was  taken? 
A.  That  is  right. 

Q.  So  that  you  can  now  say  on  the  basis  of  the  list 
which  I  furnished  you,  you  know  of  14  cases  in  which  she 
was  interested  and  in  which  the  State  Department  took 
favorable  action?  A.  That  is  correct. 

1272  MR.  ROGGE:  That  is  all,  Judge. 

MR.  MURRAY :  No  questions. 

THE  COURT:  You  may  step  down,  sir. 

(The  witness  left  the  stand.) 
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Motion  for  Directed  Verdict  in  Favor  of  Defendants 

By  | 

Mr.  0.  John  Rogge 

MR.  ROGGE :  If  your  Honor  please,  at  this  pointj  I 
wish  to  make  and  to  argue  a  motion  for  acquittal  as  to  all 
the  defendants. 

My  first  law  point  that  I  want  to  argue  under  tljat 
motion  is  set  forth  in  the  first  memorandum  which  we 
have  given  your  Honor,  and  that  is  that  as  far  as  con¬ 
spiracy  is  concerned,  no  case  whatsoever  has  been  mafie 
out. 

*  *  •  # 

1274  And  I  call  attention  especially  to  No.  5  of 
first  memorandum: 

“No  statement  made  by  one  alleged  conspirator  is  ad¬ 
missible  against  one  who  was  not  present  when  the  state¬ 
ment  was  made  unless  there  was  evidence  tending  to  show 
that  the  absentee  was  a  member  of  the  conspiracy  and 

that  the  statement  was  made  in  furtherance  thereof.  ”| 

#  *  *  * 

1278  *  *  *  ^  iai)ei  has  been  pinned  on  this  group  pf 

being  a  Communist  front. 

And  what  is  that  based  on  in  this  case?  I  know  thgt 
the  minute  the  word  Fascism  or  Communism  is  mentioned, 
we  shy  away  from  it.  I  know  I  do,  but  the  words  a^e 
discussed  so  much  and  they  are  really  implicit  in  this  ca^e 
and  we  can’t  hide  ourselves  from  it;  they  are  called  a 
Communist  front  because,  on  the  basis  of  reports — and  wh^t 
they  are  we  don’t  know,  and  what  those  reports  are  based 
on,  we  don’t  know — it  is  alleged  that  three  members  pf 
this  group,  although  none  of  them  have  been  stated  to  de 
members  of  the  Communist  Party  or  any  of  them  ever 
seen  at  a  Communist  Party  meeting,  it  is  stated  on  the 
basis  of  these  unidentified  reports  that  they  are  either 
Communists  or  have  Communist  leanings,  and  the  three 
that  were  mentioned  were  Hr.  Barsky,  Mr.  Lustig,  and 
Mrs.  Ruth  Leider.  i 
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Now,  what  did  we  have,  Judge,  really  in  the  case  of  Mrs. 
Ruth  Leider — and  there,  in  my  opinion,  an  outrage  has 
really  been  committed,  because  a  man  got  up  here, 

1279  and  I  am  not  criticizing  Mr.  Alexander.  I  am  not 
crticizing  him.  That  is  the  way  he  thought  on  the 

subject,  but  he  got  up  here  and  he  said,  “Well,  Mrs.  Ruth 
Leider  handles  cases  involving  Communists.  All  her  ap¬ 
plications  have  been  denied,  and  it  is  on  that  basis  that 
I  say  she  is  a  Communist,  because  she  is  a  lawyer/ ’ 

Her  husband  w*as  a  lawyer,  too,  who  is  dead,  and  by 
practicing  law  in  immigration  work,  she  is  the  support  of 
of  her  two  children  that  she  is  trying  to  bring  up  to  be 
good  American  citizens,  so  she,  as  a  lawyer,  is  an  attorney 
in  this  type  of  case,  and  she  took  over  a  bunch  of  cases  from 
a  lawwer  bv  the  name  of  Schw’ab,  who  died. 

Now,  when  I  asked  Mr.  Alexander  wThat  about  Mr. 
Schwab,  was  he  a  Communist  too,  he  said,  “No,  you 
wouldn’t  call  Mr.  Sclrwab  a  Communist,”  that  he  thought 
Mr.  Schwab  took  these  cases  for  humanitarian  reasons. 

But  when  Mrs.  Ruth  Leider  took  over  these  cases,  she 
apparently  became  a  Communist. 

Now,  what  has  happened  to  his  story  today?  We  have 
had  a  list  w*hich  contains  more  than  14  names,  the  list 
all  told  contains  27  names,  of  which  the  witness  was  able 
to  find  a  record  as  to  14  in  which  Mrs.  Ruth  Leider  was  an 
attorney.  And  in  every  single  one  of  those,  if  your  Honor 
please,  the  State  Department  took  favorable  action  and 
your  Honor  may  be  sure  they  wouldn’t  have  taken 

1280  favorable  action  if  they  had  felt  that  the  applicant 
was  a  Communist  or  wras  too  far  over  to  the  left. 

Now,  that,  as  I  have  gotten,  is  a  statement  after  the 
evidence  with  reference  to  Mrs.  Ruth  Leider.  I  think  the 
woman  has  been  done  a  great  injustice. 

Have  we  reached  the  point  wdiere  an  attorney,  by  reason 
of  the  cases  that  he  takes,  is  also  going  to  get  this  label? 
And,  of  course,  it  is  all  the  more  outrageous  in  her  case, 
because  now*  we  have  at  least  14  instances  and  we  have 


no  single  case  in  which  there  was  a  rejection,  although 
when  he  was  here  before  he  said  he  didn’t  know  of  any 
case  that  had  received  an  approval,  and  we  now  havle  14. 
And  it  is  on  the  basis,  still — so  the  witness  said — cj»f  14 
cases  which  the  State  Department  had  approved  and  vjrhich 
did  not  involve  Communists,  that  he  still  says  Mrs.  jEtuth 
Leider,  if  she  isn’t  a  Communist,  she  is  filled  with  Com¬ 
munist  sympathies,  whatever  that  is,  and  there  you  hajre  it. 

#  *  #  # 

1282  MR.  ROGGE:  Yes,  if  your  Honor  please.  ^Vell, 

1283  to  summarize,  in  the  first  place  if  I  have  evidence 
called  to  my  attention,  of  course  I  shall  waift  to 

reply  to  it,  but  the  first  point  that  I  make  to  your  Hjmor 
is  the  one  that  I  have  already  stated,  namely,  that  state¬ 
ments  made  by  one  alleged  conspirator  out  of  the  presence 
of  the  others — and  that  is  true  of  every  single  one  of  these 
statements — cannot  be  applied  as  to  any  of  the  others, 
unless  two  things  first  occur  (1)  that  there  is  independent 
evidence  showing  a  conspiracy,  showing  this  criminal  act, 
showing  this  partnership  in  crime,  and  that  these  various 
parties  joined  it  and  (2)  that  the  statement  itself  was  nlade 
in  pursuance  of  the  conspiracy. 

And  on  that  basis  I  say  to  your  Honor  we  have  to  put 
aside  all  these  statements,  Government’s  Exhibit  6,  ,and 
Government’s  Exhibit  2,  and  I  say  to  your  Honor  |hat 
once  you  have  done  that,  I — and  as  I  say,  I  have  followed 
the  evidence  from  day  to  day — I  can  no  longer  finjl  a 
single  scrap  of  evidence  left  which  shows  either  ond  of 
those  items. 

And  it  is  for  that  reason  that  I  say  to  your  Honoif  in 
the  first  place,  that  your  Honor  has  to  direct  an  acquittal 
on  the  first  count  of  the  indictment. 

Now,  the  second  memorandum  again  relates  to  con¬ 
spiracy. 

The  indictment  charges  in  count  1-A  a  conspiracy;  to 
defraud,  and  we  argued  this  once  before,  and  I  think  we 
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presented  the  law  with  sufficient  clarity,  and  the  law 
12S4  is  sufficient  clear  that  even  Mr.  Murray  was  con¬ 
vinced  that  we  were  right  on  this  point,  and  said 
that  part  1-A — and  does  your  Honor  have  that  before  him, 
1-A  of  the  indictment? 

THE  COURT:  Yes,  sir. 

MR.  ROGGE:  1-A  says: 

‘‘The  defrauding  of  the  United  States  was  to  consist  of 
interfering  with  a  function  of  its  government;  that  is, 
preventing  the  Congressional  Committee  from  obtaining 
access  to  records  of  the  association  which  were  upon  the 

matter  under  inquiry.” 

#  *  *  * 

1285  The  point  I  want  to  make  here  is  that  you  can’t 
have  a  sufficient  indictment,  and  of  course,  then, 
there  is  no  case  that  has  been  established,  unless  you  have 
one  of  these  elements  of  deceit  or  trickery  or  dishonesty. 

There  are  a  great  number  of  cases  which  we  have  cited 
for  that,  and  your  Honor  will  find  that  in  all  of  them  before 
the  court  would  sustain  an  indictment,  these  dishonest, 
deceitful  means  were  alleged.  And  where  those  elements 

are  not  alleged,  the  indictment  has  been  held  to  be  invalid. 

*  *  #  # 

1292  There  is  no  question  but  that  under  that  authority 
and  under  other  authorities,  count  1-A  is  insuffi¬ 
cient.  And  when  Mr.  Justice  Iloltzoff  came  to  write  his 
opinion  on  this  point — and  I  don’t  know  whether  your 
Honor  has  a  copy  of  that  or  not — it  should  be  in  the  file. 
THE  COURT:  Is  that  the  one  of  April  25,  1947? 

MR.  ROGGE :  No,  May  21,  if  your  Honor  please. 

THE  COURT :  I  don’t  see  it  in  here,  but  I  can  get  it,  if 
you  will  give  me  the  date  of  it. 

MR.  ROGGE :  The  date  is  May  21,  1947. 

I  am  quoting  from  the  last  long  paragraph  of  that: 

This  is  what  Mr.  Justice  Holtzoff  said: 

“Finally,  in  the  case  of  United  States  v.  Edward  K. 
Barsky,  et  al.,  it  is  urged  that  the  first,  or  conspiracy  count 
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of  the  indictment  is  insufficient  in  that  it  charges  the 
defendants  with  a  conspiracy  to  defraud  the  Government.” 

And  note  this: 

1293  “  Without,  however,  averring  that  the  conspiracy 

was  to  be  effectuated  by  deceit,,  craft  or  trickery, 
or  by  means  that  are  dishonest.  Reliance  is  placed  on 
Hammerschmidt  v.  United  States,  265  U.  S.,  in  support 
of  this  objection.” 

And  then  Mr.  Justice  Holtzoff  doesn’t  pass  on  it. 

“The  first  count  of  the  indictment  further  charges,  how¬ 
ever,  that  the  defendants  conspired  to  commit  an  offense 
against  the  United  States  by  violating  Section  192.  Since 
the  allegation  last  mentioned  sets  forth  a  conspiracy  that 
is  subject  to  criminal  prosecution,  the  first  count  of  the 
indictment  is  sufficient.  Consequently,  it  is  not  necessary 
to  determine  whether  the  additional  allegations  that  are 
assailed  by  the  defendants  are  sufficient  if  they  stjood 

alone.”  j 

•  #  #  # 

I 

1295  And  I  say  to  you  that  since  the  indictment  Sets 
them  up  separately,  in  two  separate  parts,  1-A  ^nd 
1-B,  that  if  your  Honor  decides  that  any  part  of  it  ccjuld 
go  to  the  jury — and  of  course  I  say  to  your  Honor  ^hat 
there  should  be  a  direction  of  acquittal  as  to  the  wljiole 
count — but  if  your  Honor  should  decide,  as  Judge  Holtzoff 
did — well,  your  Honor  can’t  do  that  now  because  we  h^ve 
facts,  and  I  think  on  the  facts  that  there  isn’t  any  pjart 
of  this  first  count  that  could  go  to  the  jury — but  if  ypur 
Honor  decides  that  there  is  enough  to  go  on  count  1|-B, 
then  I  say  to  your  Honor  that  1-A  shouldn’t  go  because 
it  is  prejudicial,  and  your  Honor  has  discretion  under  the 
rules  to  strike  out  of  an  indictment  matter  which  wo  (uld 
be  prejudicial,  and  if  your  Honor  came  to  the  conclusion 
that  I  am  right  on  the  Hammerschmidt  case — and  I  £ay 
to  your  Honor  I  think  even  the  Government  is  convinced 
of  that — then  your  Honor  should  strike  out  of  this  indict- 
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ment  paragraph  1-A,  because  it  would  be  prejudicial  to 
go  to  the  jury. 

#  #  #  * 

1299  So  I  sav  to  vour  Honor  that  on  the  basis  of  the 

V  •> 

authorities  and  on  the  evidence  which  has  been 
presented  to  your  Honor,  your  Honor  has  but  one  alter¬ 
native,  I  submit,  and  that  is  to  direct  a  motion  of  acquittal 
as  to  the  first  count,  the  conspiracy  count,  of  the  indict¬ 
ment. 

Now  I  want  to  direct  my  attention  to  the  second 
count. 

1300  THE  COURT:  To  the  second  count? 

MR.  ROGGE :  That  is  right,  Judge. 

As  to  which  I  think  vour  Honor  must  also  direct  an 

w 

acquittal.  The  second  count  is  the  substantive  count,  and 
I  may  say  to  your  Honor  that  although  I  may  make  points 
that  I  previously  made,  I  shall  not  argue  this  at  length 
unless  I  think  I  could  be  of  help  to  the  Court. 

THE  COURT:  All  right,  sir.  If  you  can  be  of  help, 
I  would  like  to  hear  you. 

MR.  ROGGE:  Well,  for  instance,  I  had  previously 
made  the  point  that  with  the  exception  of  the  document 
served  on  Dr.  Barsky,  none  of  these  documents  were 
subpoenas. 

I  have  argued  that  before  your  Honor,  and  your  Honor 
has  ruled  on  that,  so  that  although  I  still  make  the  point, 
because  I  think  it  is  a  good  one  and  I  want  my  motion  for 
an  acquittal  to  contain  it  as  well  as  the  point  that  I  think 
634  would  have  excluded  all  these  statements ;  since  I  have 
argued  those,  I  shan’t  reargue  them,  before  your  Honor. 

I  now  come  to  memorandum  No.  3,  and  I  say  to  your 
Honor  that  you  must  direct  an  acquittal  on  the  second 
count  because  none  of  the  documents  served  on  any  of  the 
defendants  were  violated. 

Those  documents  called — and  I  say  they  asked  the  Ser¬ 
geant  at  Arms,  but  whoever  they  asked,  they  asked  for 
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i 

various  documents  which  were  not  in  the  possession, 

1301  custody  or  control  of  any  of  the  parties  upon  wljiom 
they  were  served. 

mm** 

1302  MR.  ROGGE :  And  the  point  that  I  am  now  com¬ 
ing  to  is  that  none  of  these  people  had  custod^  of 

these  books  and  records.  They  don’t  even  know'  wjhat 
they  look  like. 

m  m  *  * 

1303  *  *  *  These  subpoenas,  with  the  exception  of  lone 
on  Dr.  Barsky — and  as  to  him  I  am  going  to  cl^tim 

a  variance,  because  the  indictment  alleges^at  he  got  this 
subpoena  about  the  first  of  April  to  appear  on  April  4, 
when,  as  a  matter  of  fact,  he  got  his  subpoena  on  Janujary 
28,  and  appeared  on  February  13,  and  I  think  that  amounts 
to  a  fatal  variance  between  the  proof  and  the  allegation 
in  the  indictment — but  as  to  the  rest  of  them,  the  docu¬ 
ments  served  on  them  were  all  dated  March  28,  and  tliey 
were  all  served  in  the  period  from  March  29  to  April  2. 
The  last  subpoena  was  served  on  April  2,  for  appearajnce 
here  on  April  4.  And  they  again  consult  with  counsel, 
and  I  point  out  to  your  Honor  that  between  the  time  of 
serving  those  subpoenas  and  their  appearing  before  ^he 
House  Committee,  there  W'asn’t  any  executive  board  meet¬ 
ing,  and  here  are  all  these  people,  personally  served  wjith 
a  subpoena,  and  they  come  down  here,  and  they  say,  “Hjere 
I  am,  but  I  don’t  have  custody  of  the  books  qnd 

1304  records,  and  therefore  I  am  not  producing.” 

And  I  say  to  your  Honor  that  that,  under  the 
authorities,  was  a  full  compliance  with  that  subpoena. 

I  say  to  your  Honor  that  a  subpoena  duces  tecum  requires 
under  the  law  only  the  production  of  the  books  and  records 
in  the  custody  of  those  persons,  and  the  evidence  is  cl^ar 
here — so  is  the  law — the  evidence  is  clear  here  that  none 
of  these  defendants  had  custody  of  those  documents.  Th^re 
isn’t  a  shred  of  evidence  in  this  record  to  show'  that  a|ny 
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single  one  of  those  people  had  custody  of  the  requested 

books  and  documents. 

•  •  •  * 

1310  And  I  say  to  your  Honor  that  the  burden  is  on  the 
Government,  not  on  me.  The  burden  is  on  the  Gov¬ 
ernment  of  showing  sufficient  facts  beyond  a  reasonable 
doubt. 

Thev  have  to  show  bevond  a  reasonable  doubt  that  these 

w  •< 

people  had  custody,  #  • 

•  «  •  # 

Now,  the  burden  isn't  on  the  defendants,  although  in 
argument  here  I  have  often  undertaken  what  I  think  is 
the  burden.  The  burden  is  on  the  Government  to  show 
beyond  a  reasonable  doubt  that  these  defendants  had  cus¬ 
tody,  and  I  say  to  your  Honor  that  the  record  does  not 
show  it. 

•  •  #  # 

1331  Now,  there  is  this  question  of  wilfulness.  I  am 
going  to  be  very  brief  on  that,  because  I  see  that  I 

have  already  taken  more  time  than  I  told  your  Honor  I 
would. 

I  think  that  under  the  Murdock  case,  various  elements 
go  into  that.  The  decisions  of  this  court  are  divided  on 
it,  as  your  Honor  knows,  and  the  question  is  present  on 
appeal  in  the  Fields  case  in  the  Court  of  Appeals.  I  still 
think  the  Murdock  case  is  the  law. 

On  the  Dr.  Barsky  variance,  I  should  point  out 

1332  there,  there  is  a  variance  in  two  respects.  I  men¬ 
tioned  one  of  them  yesterday,  namely,  that  there  is  an 

allegation  that  he  got  his  subpoena  for  this  April  4  meeting, 
■when,  as  a  matter  of  fact,  he  got  the  subpoena  in  January 
and  appeared  before  the  committee  in  February. 

There  is  also  a  second  variance.  It  states  that  the 
records  requested  of  Dr.  Barsky,  as  well  as  the  others, 
were  for  the  period — and  this  is  in  the  second  count — were 
for  the  period  from  January  1,  1945,  to  March  29,  1946. 
There  is  a  second  variance.  The  documents  requested 
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in  the  subpoena  upon  Dr.  Barsky  were  for  the  periodi  ’44 
and  ’45,  and  not  for  the  period  from  January  1,  ’45^  to 
March  29,  1946.  There  are  two  variances  in  the  casQ  of 
Dr.  Barsky. 

On  the  question  of  search  and  seizure,  I  am  going  to 
mention  that  just  briefly.  The  subpoenas,  and  I  think 
that  is  apparent  on  their  face,  are  broad  enough  to  pall 
for  everything — receipts,  telephone  bills,  postage,  money 
paid  to  office  staff,  and  the  like.  They  ask  for  everything. 
There  is  no  limitation  there. 

And  I  think  on  the  face  of  them,  they  are  so  broa4  as 
to  constitute  an  unreasonable  search  and  seizure. 

The  last  thing  that  I  want  to  point  out  with  reference 
to  these  subpoenas :  There  aren’t  any  joint  subpoenas  here, 
Judge.  These  subpoena  duces  tecum  are  on  these  people 
individually.  There  was  also  one  additional  sjub- 
1333  poena,  likewise  individual ;  it  was  on  the  association, 
and  it  was  served  on  Helen  Bryan,  just  as  the  subpoena 
that  the  Government  issued  for  the  minutes  that  was  seryed 
on  Helen  Bryan,  and  she  appeared  here  yesterday  ^nd 
produced  the  requested  documents.  But  there  are  no  joint 
subpoenas  here.  They  would  have  been  illegal.  Th^ese 
subpoenas  did  not  name  Dr.  Auslander,  Dr.  Barsky,  IVfrs. 
Chodorov  and  all  the  rest  of  them.  Those  were  separate 
subpoenas  to  each  one  of  these  people  separately,  and  they 
didn’t  know  that  they  were  going  to  get  them  before  Maxell 
the  29th  for  this  appearance  on  April  4.  Yes,  and  tljiey 
consult  a  lawyer,  and  they  hold  no  meeting,  and  the  sjub- 
poena  did  not  require  them  to  hold  any  meeting.  Th0re 
was  not  any  conspiracy. 

Your  Honor  should  charge  the  jury,  if  the  Court  please, 
that  there  should  be  a  motion  for  an  acquittal  as  to  bhth 
counts  against  all  these  defendants. 


1336  *  *  *  The  record  here  shows  that  Congressman  W(jod 
said  to  Miss  Bryan,  “Now,  if  the  executive  bo^rd 
should  meet” — and  that  is  at  page  102 — 
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THE  COURT :  I  have  read  that. 

MR.  ROGGE:  Said: 

“If  they  should  vote  and  tell  you  to  turn  over  those 
records,  would  you  do  it?” 

And  she  says: 

“I  don’t  know.” 

So  that  I  say  that  Dr.  Barskv’s  position,  although  it 
isn’t  as  strong  as  Herman  Shumlin’s,  I  think  falls 
1337  in  the  same  category  as  to  all  the  rest,  and  that 
your  Honor  should  direct  an  acquittal  as  to  both 

counts  as  to  all  defendants. 

•  •  •  * 

1440  Mary  Squire  Abbott 

was  called  as  a  witness  for  and  on  behalf  of  the 
defendants  and,  having  been  first  duly  sworn,  was  exam¬ 
ined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Rogge: 

Q.  State  your  full  name.  A.  Mary  Squire  Abbott. 

Q.  Will  you  speak  up,  please,  ma’am,  and  tell  us  where 
you  live?  A.  9  West  16th  Street,  Manhattan. 

Q.  What  is  your  business  or  profession?  A.  I  am  a 
literary  representative. 

Q.  How  long  have  you  been  in  that  business?  A.  18 
vears. 

THE  COURT:  Did  vou  say  literary  representative? 
THE  WITNESS :  Yes. 

By  Mr.  Rogge: 

Q.  Do  you  know  the  defendant  in  this  case,  Mr.  Howard 
Fast?  A.  Yes,  I  have  known  him  since  he  was 

1441  20  years  old,  and  have  worked  with  him  for  13  years. 

Q.  What  is  his  business  or  occupation?  A.  He 
is  a  writer. 

Q.  Can  you  mention  some  of  his  works? 

THE  COURT:  We  are  not  concerned  with  what  he 
wrote,  Mr.  Rogge. 

By  Mr.  Rogge: 
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Q.  Are  you  familiar  with  his  general  reputation  ip  the 
community  in  which  he  lives?  A.  Yes,  I  am. 

Q.  Are  you  familiar  with  his  general  reputation  ip  the 
professional  circles  in  which  he  moves?  A.  Yes,  I  ajm. 

Q.  Will  you  tell  us  what  it  is,  as  to  his  character? 
A.  He  is  thought  very  well  of.  He  has  integrity —  | 

MR.  MURRAY :  Just  a  moment. 

THE  COURT:  May  I  suggest  to  you,  Mrs.  Abbott, 
that  the  question  will  permit  you  to  answer  as  to  whether 
it  is  excellent,  good,  fair,  or  bad. 

THE  WITNESS:  Yes.  Surely. 

Excellent. 

By  Mr.  Rogge:  j 

Q.  As  to  his  law-abidingness?  A.  Excellent. 
1442  Q.  Truth  and  veracity?  A.  Excellent. 

Q.  As  to  his  frankness  and  forthrightnpss? 
A.  Excellent. 

MR.  ROGGE :  That  is  all. 

MR.  MURRAY :  No  questions. 

THE  COURT:  You  are  excused,  ma’am. 


1448  John  Goodman 

I 

was  called  as  a  witness  for  and  on  behalf  of  the 
defendants  and,  having  been  first  duly  swmrn,  was  exam¬ 
ined  and  testified  as  follows: 

1 

Direct  Examination 

\ 

By  Mr.  Rogge:  1 

Q.  State  your  full  name.  A.  John  Goodman. 

Q.  Where  do  you  live,  please,  Mr.  Goodman?  A.  In 
Washington ;  it  is  the  Hotel  Annapolis.  I  have  a  home  in 
Forest  Hills,  Long  Island.  j 

Q.  What  is  your  business  or  profession?  A.  I  pm 
international  vice  president  of  the  Building  Service  Em¬ 
ployees  International  Union,  A.  F.  of  L.,  in  charge  of  the 
eastern  district. 
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Q.  Are  you  acquainted  with  Mrs.  Charlotte  Stern? 
A.  Yes,  sir;  I  am. 

Q.  How  long  have  you  known  her?  A.  About  ten 
years. 

Q.  Are  you  familiar  with  her  general  reputation 
1449  in  the  community  in  which  she  lives'?  A.  Yes,  sir; 

I  am. 

Q.  Are  you  familiar  with  her  general  reputation  in  the 
professional  circles  in  which  she  moves?  A.  Yes,  sir;  I 
am. 

Q.  By  the  way,  are  you  familiar  with  her  business  or 
profession?  A.  Yes,  sir. 

Q.  What  is  it?  A.  She  is  educational  and  welfare 
director,  and  she  was  chairman,  of  the  War  Activities 
Committee. 

Q.  Will  you  tell  us  what  her  general  reputation  is,  as 
to  character  ?  A.  Her  general  reputation  as  to  character, 
as  far  as  her — 

MR.  MURRAY :  Pardon  me,  Mr.  Witness. 

Will  the  Court  please  instruct  the  witness  how  the 
answer  may  be? 

THE  COURT :  Mr.  Witness— 

THE  WITNESS:  Yes,  sir. 

THE  COURT :  — the  question  which  was  put  by  coun¬ 
sel,  you  may  answer  to  it,  excellent,  good,  fair,  or  bad. 

MR.  ROGGE:  Do  you  want  the  question  repeated? 

THE  WITNESS:  Yes,  please. 

By  Mr.  Rogge: 

Q.  I  want  to  know  what  her  general  reputation 
1450  is  as  to  character.  A.  Excellent. 

Q.  As  to  law-abidingness?  A.  Also  excellent. 

Q.  As  to  truth  and  veracity?  A.  Excellent. 

Q.  As  to  frankness  and  forthrightness?  A.  Excellent. 
MR.  ROGGE:  That  is  all. 
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C  ross-Examination 

I 

By  Mr.  Murray: 

Q.  Where  has  Mrs.  Stern  resided,  Mr.  Goodman,  for 
the  past  ten  years?  A.  In  New  York  City. 

Q.  Where  in  New  York  City?  A.  I  am  not  awarej  of 
her  address,  I  mean  her  home  address,  but  I  know  ^he 
lives  in  New  York  City.  -j 

Q.  Do  you  know  whether  she  lives  in  the  City  or  on 
Long  Island?  A.  I  believe  she  lives  in  Manhattan. 

Q.  And  has  she  resided — well,  you  don’t  know  exactly 
where  she  has  resided  for  the  past  ten  years,  do  y<j>u? 
A.  I  believe  it  was  in  New  York  City;  yes. 

Q.  And  you  have  not  lived  in  the  same  neighbbr- 
1451  hood  she  has  lived  in,  have  you,  sir?  A.  In  jthe 
same  neighborhood? 


Q.  Yes,  sir.  A.  I  would  like  to  know  what  you  mean 
by  that.  Do  you  mean  immediate  neighborhood?  No,  sir. 

Q.  That  is  right;  the  immediate  neighborhood  of  Ijier 
residence.  A.  No,  sir. 

Q.  In  fact,  you  don’t  know  just  where  her  residence 
has  been,  except  generally  in  New  York  City?  A.  Yesi 

Q.  Is  it  not  true  that  the  persons  that  you  know  Who 
also  know  her  as  you  do,  are  persons  who  know  her  in 
her  business  environment?  A.  That  is  true;  yes,  sirj 


Q. 

Q. 


And  only  that?  A.  In  her  business,  professional — 
In  her  professional  environment.  A.  Yes. 


MR.  MURRAY :  Thank  you.  That  is  all. 


MR.  ROGGE :  That  is  all,  Judge. 
THE  COURT :  You  are  excused,  sir. 


(The  witness  was  excused.) 


MR.  ROGGE:  Mr.  Peter  Schweitzer. 
Thereupon 


M.  Peter  Schweitzer 

i 

1452  was  called  as  a  witness  for  and  on  behalf  of  the 
defendants  and,  having  been  first  duly  sworn,  whs 
examined  and  testified  as  follows: 
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Direct  Examination 
By  Mr.  Rogge: 

Q.  State  your  full  name,  sir.  A.  M.  Peter  Schweitzer, 
S-c-k-w-e-i-t-z-e-r. 

Q.  Where  do  you  live,  please?  A.  I  live  on  Cedar 
Avenue,  Hewlett  Bay  Park,  Long  Island,  New  York. 

Q.  What  is  your  business  or  profession?  A.  I  am  the 
treasurer  of  the  Schweitzer  Paper  Company,  which  manu¬ 
factures  fine  paper. 

Q.  How  long  have  you  been  in  that  business?  A.  Our 
family  has  been  in  that  business  for  40  years. 

Q.  Are  you  acquainted  with  the  defendant  in  this  case, 
Marjorie  Chodorov?  A.  Yes,  I  know  her  very  well. 

Q.  How  long  have  you  known  her?  A.  I  guess  it  is 
20  years. 

Q.  Are  you  acquainted  with  her  general  reputation  in 
the  community  in  which  she  lives?  A.  Yes,  I  know  it 
very  well. 

Q.  By  the  way,  what  is  her  business  or  profession? 
A.  Well,  as  far  as  I  know,  she  has  no  business. 
1453  She  is  a  housewife. 

Q.  And  what  is  her  general  reputation  as  to 
character?  A.  She  has  a  very  good  reputation. 

Q.  And  as  to  law-abidingness?  A.  Very  good. 

Q.  As  to  truth  and  veracity?  A.  Excellent. 

Q.  As  to  frankness  and  forthrightness?  A.  Very 
good. 

MR.  ROGGE :  That  is  all. 

Cross-Examination 
By  Mr.  Murray: 

Q.  As  I  understand  it,  Mr.  Schweitzer,  you  are  not 
familiar  with  any  activities  of  hers,  except  neighborhood 
activities?  A.  Oh,  I  would  say  I  know  more  than  that. 
She  has  been  my  wife’s  best  friend  ever  since  they  went 
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to  elementary  school  together.  They  went  through  high 
school  and  college  together. 

Q.  I  see.  Very  close  personal  friends?  A.  Oh,  yes, 
I  know  her  very  well. 

Q.  You  are  not  familiar  with  any  of  her  business  under¬ 
takings,  if  any?  A.  I  don’t  believe  she  has  aqy. 
1454  Q.  So  far  as  you  know,  she  has  none?  A.  5jVell, 
I  am  reasonably  certain  that  she  has  none. 

MR.  MURRAY :  That  is  all.  Thank  you. 

MR.  ROGGE:  Thank  you. 

THE  COURT:  You  are  excused,  sir. 

(The  witness  was  excused.) 

*  #  *  * 

1458  MR.  ROGGE:  Dean  Henry  Gratton  Dpyle, 
please. 

Thereupon 


Dean  Henry  Gratton  Doyle 

was  called  as  a  witness  for  and  on  behalf  of  the  defendants 
and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

i 

Direct  Examination 

I 

By  Mr.  Rogge:  j 

Q.  State  your  full  name.  A.  Henry  Gratton  Doyl|e. 

Q.  Where  do  you  live,  please,  Mr.  Doyle?  A.  p500 
Thirty- third  Street,  Northwest,  Washington,  D.  C. 

Q.  Wliat  is  you  business  or  profession?  A.  I  am  the 
Dean  of  Columbian  College  and  George  Washington 
University.  j 

1459  Q.  How  long  have  you  held  that  post?  A.  S^nce 
1934. 

I 

Q.  Are  you  familiar  with  the  defendant  in  this  c^se, 
Professor  Lyman  Bradley?  A.  Yes. 

Q.  How  long  have  you  known  him?  A.  Approxi¬ 
mately  15  years. 
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Q.  What  is  his  business  or  profession?  A.  He  is  a 
professor  in  New  York  University. 

Q.  Does  he  hold  any  other  post?  A.  He  is  the  treas¬ 
urer  of  the  Modern  Languages  Association  of  America. 

Q.  Are  you  familiar  with  his  general  reputation  in  the 
professional  circles  in  which  he  moves?  A.  Yes,  sir. 

Q.  Will  you  tell  us  what  it  is  as  to  his  character? 
A.  Excellent. 

Q.  As  to  his  law-abidingness?  A.  I  have  never  heard 
of  any  question  of  it,  sir. 

Q.  As  to  his  truth  and  veracity?  A.  Excellent. 

Q.  As  to  his  frankness  and  forthrightness?  A.  Ex¬ 
cellent. 

MR.  ROGGE :  That  is  all. 

1460  Cross-Examination 

By  Mr.  Burke: 

Q.  Dean  Doyle,  you  confine  your  opinion  or  your  testi¬ 
mony  to  his  reputation  in  the  professional  circles  in  which 
you  know  him?  A.  That  is  correct,  sir. 

Q.  And  you  know  nothing  of  his  personal  reputation, 
where  he  lives?  A.  I  have  not  lived  in  New  York,  so  I 
don’t  know  anything  of  that,  sir. 

MR.  BURKE :  Thank  you,  sir.  That  is  all. 

MR.  ROGGE :  Thank  you,  Dean  Doyle. 

THE  COURT:  You  are  excused,  sir. 

(The  witness  was  excused.) 

MR.  ROGGE :  Now,  Mr.  Marshal,  is  either  Mr.  Russel 
Nixon  or  Drew  Pearson  in  the  corridor? 

I  may  say  to  the  Court,  I  have  been  advised  that  I  have 
three  witnesses  who  are  on  their  way  over  here,  one  of 
them  from  out  of  town.  Two  of  them  live  here. 

THE  COURT :  Very  well,  sir. 

THE  DEPUTY  MARSHAL:  There  are  no  witnesses 
present  in  the  corridor. 

MR.  ROGGE :  Judge,  I  have  done  the  best  I  can  with 
it. 
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I  am  advised  that  two  of  them  have  taken  cabs. 

THE  COURT:  Very  well,  sir,  we  will  wait  [for 
them. 

1461  (There  was  a  brief  period  of  waiting.) 

Thereupon 

Drew  Pearson  j 

was  called  as  a  witness  for  and  on  behalf  of  the  defendants 
and,  having  been  first  duly  sworn,  was  examined  ind 
testified  as  follows: 

I 

Direct  Examination 
By  Mr.  Rogge: 

Q.  State  your  full  name,  sir.  A.  Drew  Pearson. 

Q.  Where  do  you  live,  Mr.  Pearson?  A.  2820  Dum¬ 
barton  Avenue,  Washington. 

Q.  What  is  your  business  or  profession?  A.  I  aip  a 
newspaper  man. 

Q.  Do  you  have  a  column?  A.  I  write  a  daily  colufim, 
yes,  and  I  suppose  you  might  call  me  a  commentator,  also. 
Q.  Radio  commentator?  A.  Radio  commentator. 

Q.  Mr.  Pearson,  you  were  served  with  a  subpoena  dupes 
tecum  to  bring  with  you  a  letter  addressed  to  you. 

Do  you  have  that  letter  with  you?  A.  Yes,  I  have. 

Q.  Will  you  produce  it,  sir?  A.  I  might  say,  I  h^ve 
a  copy  of  it. 

1462  THE  COURT :  Just  a  minute,  Mr.  Pearson. 
You  may  see  it,  Mr.  Rogge.  You  just  asked  liim 

if  he  had  it? 

MR.  ROGGE:  Yes. 

(The  witness  handed  a  paper  to  Mr.  Rogge.) 

By  Mr.  Rogge: 

Q.  I  notice  that  this  is  a  copy — 

MR.  MURRAY  (interposing) :  Just  a  moment. 

THE  COURT :  Suppose  you  approach  the  bench,  sir! 
(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 
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MR.  ROGGE :  I  served  a  subpoena  duces  tecum  on  Mr. 
Pearson  to  produce  a  letter  from  Ernie  Adamson  to  him. 
This  is  a  copy  of  it.  I  want  to  know  where  the  original 

is.  A  copy  is  admissible  if  the  original  has  been  mislaid 
or  destroyed,  and  this  is  a  copy,  and  he  knows  it  is  a  copy. 

THE  COURT:  Let’s  pass  on  it. 

(The  copy  of  the  letter  was  handed  to  the  Court.) 

MR.  ROGGE :  I  know  your  Honor  is  going  to  exclude 

it,  but  I  want  it  in  the  record. 

THE  COURT:  I  assume  it  is  this  last  part.  Is  that 
right,  Mr.  Rogge. 

MR.  ROGGE :  That  is  right,  sir. 

THE  COURT:  Do  you  object  to  the  letter,  sir? 
1463  MR.  MURRAY :  I  object  to  the  letter  as  to 
relevancy.  I  assume  it  is  a  correct  copy,  and  I 
make  no  point  of  that. 

MR.  ROGGE:  If  no  point  is  made  of  the  copy,  or  of 
the  signature  on  it,  I  will  simply  have  it  marked  and  then 
your  Honor  can  rule  on  it. 

THE  COURT:  Yes;  that  is  right,  sir. 

MR.  ROGGE:  As  a  matter  of  fact,  if  it  is  agreeable, 
I  will  just  tear  the  top  off  of  that. 

THE  COURT:  Certainlv. 

MR.  MURRAY:  Surely. 

(Mr.  Rogge  tore  a  part  of  the  paper  off  at  the  top.) 

MR.  ROGGE :  May  I  have  the  Clerk  mark  it,  and  we 
will  just  have  the  Court’s  ruling  on  it  now. 

THE  COURT :  Suppose  I  sustain  the  objection  to  it, 
sir,  and  you  can  now  make  a  proffer  of  this. 

Do  you  make  that  proffer? 

MR.  ROGGE :  I  understand  the  objection  is  not  on  the 
ground  as  to  form,  but  as  to  relevance. 

MR.  MURRAY :  That  is  right,  relevancy  only. 

MR.  ROGGE:  Then  I  make  an  offer  that  the  witness, 
if  permitted  to  testify,  would  testify  that  he  received  this 
letter  in  the  early  part  of  February,  1946. 


THE  DEPUTY  CLEKK:  This  will  be  Defendants’ 
Exhibit  9  for  identification. 

1464  (Copy  of  letter  referred  to  was  marked  Defend¬ 
ants’  Exhibit  9  for  identification.) 

MR.  ROGGE:  There  is  also  either  another  letter  or 
a  conversation,  I  don’t  know  wdiich  it  is,  and  I  m^an  I 
don’t  necessarily — all  I  want  to  do  is  make  the  recofd  on 
it.  I  don’t  have  to  ask  it  in  the  presence  of  the  jury,  but 
I  don’t  know  which  it  is.  1 

Really,  I  suppose  I  am  asking  for  a  way  to  proceed, 
your  Honor.  My  question  is  to  a  conversation  he  had 
with  Congressman  Rankin,  and  I  think  your  Honcjr  is 
going  to  exclude  it,  but  I  want  it  in  the  record  and  1  am 
perfectly  happy  to  ask  the  question  and  make  the  <j)ffer 
outside  the  presence  of  the  jury. 

MR.  MURRAY :  Why  don’t  you  have  the  witness  come 
to  the  bench? 

MR.  ROGGE :  That  is  agreeable. 

THE  COURT :  Mr.  Pearson,  come  to  the  bench,  please. 

(The  witness  approached  the  bench.) 

MR.  ROGGE:  May  I  advise  Mr.  Pearson  that  this  is 
for  the  purpose  of  making  an  offer  of  proof  outside  the 
presence  of  the  jury. 

THE  COURT:  We  are  talking  low  for  that  reason,! sir. 

THE  WITNESS:  I  see. 

By  Mr.  Rogge: 

Q.  I  also  have  another  notation,  Mr.  Pearson, 

1465  either  that  you  got  a  letter  or  had  a  conversation 
with  Congressman  Rankin.  A.  I  don’t  remerriber 

any  letter  from  Congressman  Rankin. 

Q.  Do  you  remember  a  conversation  with  him  abdut 
the  Ku  Klux  Klan?  A.  I  wrote  a  story  regarding  Con¬ 
gressman  Rankin  and  the  Ku  Klux  Klan. 

Q.  May  I  approach  it  this  way:  Did  you  request  the 
House  Committee  on  Un-American  Activities  to  investigate 
the  Ku  Klux  Klan?  A.  Yes. 

Q.  Thereafter  did  you  have  a  conversation  with  Ci>n- 


gressman  Rankin?  A.  No.  I  had  a  conversation,  I 
believe,  with  Congressman  Wood  of  Georgia. 

Q.  That  is  of  the  House  Un-American  Activities  Com¬ 
mittee?  A.  Yes.  He  was  either  chairman  or  ranking — 
well,  he  was  the  member  from  Georgia. 

Q.  And  will  you  tell  us  what  that  conversation  was? 
A.  Well,  if  you  will  let  me  refresh  my  memory. 

I  wrote  a  column  as  a  result  of  it.  I  got  this  in  a 
hurry,  your  Honor,  and  I  didn’t  have  a  chance  to  read  it 
first. 

THE  COURT:  Yes,  sir. 

(The  witness  referred  to  a  paper.) 

MR.  ROGGE :  I  spot  the  point  that  I  want,  if  I 
1466  may  point  it  out  to  the  witness. 

THE  COURT:  Yes,  sir. 

MR.  ROGGE:  This  right  here  (indicating). 

THE  WITNESS:  Well,  now  that  my  recollection  has 
been  refreshed,  this  was  a  conversation  with  several  mem¬ 
bers  of  the  committee  which  dealt  with  a  meeting  which 
the  committee  had — 

By  Mr.  Rogge: 

Q.  What  members  of  the  committee?  A.  I  think  with 
Murdock  of  Utah. 

Yes,  Murdock  of  Arizona,  rather,  and  Robinson  of  Utah, 
at  which  they  were  debating  whether  they  should  investi¬ 
gate  the  Ku  Klux  Klan,  and  Mr.  Rankin  said  that  “The 
Klan  is  a  completely  American  institution,  and  its  mem¬ 
bers  are  Americans.  That’s  not  what  this  committee  was 
set  up  to  study.  Our  job  is  to  investigate  foreign  isms 
and  alien  organizations.” 

And  in  the  end,  the  vote — 

Q.  Was  it  5  to  1?  A.  Something  like  that.  By  a 
majority  vote  they  decided  not  to  investigate  the  Klan. 

Q.  About  when  was  this?  A.  This  was  in  June  of  ’46 
or  else  late  May.  I  think  it  was  early  June. 

MR.  ROGGE :  That  is  all,  if  the  Court  please. 

THE  COURT :  I  understood  this  was  all  over 
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1467  your  objection,  Mr.  Murray,  and  that  objection  jwas 
sustained. 

MR.  MURRAY :  That  is  correct,  sir. 

THE  COURT:  And  the  purpose  of  coming  here  jwas 
to  make  a  proffer  as  to  the  record. 

MR.  ROGGE :  That  is  right. 

THE  COURT :  The  Court  holding  it  not  being  relevant 
to  these  issues,  or  material. 

MR.  ROGGE:  Yes. 

THE  COURT:  Is  that  all? 

MR.  ROGGE :  That  is  all. 

MR.  MURRAY :  No  questions. 

THE  COURT:  You  are  excused,  sir. 

(The  witness  was  excused,  and  counsel  returned  to  the 
trial  table.) 

MR.  ROGGE :  Call  Mr.  Russell  Nixon. 

THE  DEPUTY  MARSHAL :  He  is  not  outside. 

MR.  ROGGE :  I  am  sorry.  I  will  have  to  ask  for  the 
Court’s  indulgence,  Judge. 

I  am  advised  he  left  twenty  minutes  ago  in  a  taxi,  ^nd 
he  should  have  been  here. 

THE  COURT :  If  one  of  your  associates  knows  him]  he 
might  look  out  in  the  corridor  to  see  if  he  has  arrivedj 
(There  was  a  brief  period  of  waiting.) 

146S  Thereupon 

i 

I 

Frederick  Augustus  Blossom 

was  called  as  a  witness  for  and  on  behalf  of  the  defendants 
and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 

By  Mr.  Rogge:  I 

Q.  State  your  full  name,  sir.  A.  Frederick  Augustus 
Blossom. 

Q.  Where  do  you  live,  sir?  A.  Washington. 
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Q.  Can  you  tell  us  where?  A.  125  Fifth  Street,  North¬ 
east. 

Q.  And  what  is  your  business  or  profession?  A.  Li¬ 
brarian. 

Q.  Where?  A.  The  Library  of  Congress. 

Q.  And  prior  to  that?  A.  I  was  librarian  in  New 
York  City,  in  several  positions. 

Q.  Were  you  ever  connected  with  Johns  Hopkins? 
A.  Yes.  I  did  my  graduate  work  there  in  Romance 
languages,  took  my  doctor  of  philosophy  degree  there,  and 
taught  on  the  faculty  for  two  years. 

Q.  Are  you  acquainted  with  the  defendant,  Dr. 

1469  Jacob  Auslander,  in  this  case?  A.  I  am. 

Q.  How  long  have  you  known  him?  A.  About  15 
years. 

Q.  Do  you  know  what  his  business  or  profession  is? 
A.  He  is  a  physician. 

Q.  Are  you  acquainted  with  his  general  reputation  in 
the  community  in  which  he  lives?  A.  I  am. 

Q.  Are  you  acquainted  with  his  general  reputation  in 
the  professional  circles  in  which  he  moves?  A.  I  cannot 
speak  for  the  professional  circles;  no. 

Q.  You  are  speaking  for  his  general  reputation  in  the 
community  in  which  he  lives?  A.  Yes. 

Q.  Will  you  tell  us  what  that  is,  as  to  his  character? 
A.  I  thing  he  is  respected,  and  I  might  say  beloved — 

MR.  MURRAY  (interposing) :  Just  a  minute. 

THE  COURT:  Just  a  minute,  sir. 

The  questions  which  will  be  put  to  you  by  counsel,  sir, 
you  can  answer,  excellent,  good,  fair,  or  bad. 

THE  WITNESS :  Yes,  sir. 

Excellent. 

By  Mr.  Rogge: 

1470  Q.  As  to  his  law-abidingness?  A.  Excellent. 

Q.  As  to  his  truth  and  veracity?  A.  Excellent. 

Q.  As  to  his  frankness  and  f orthrightness  ?  A.  Ex¬ 
cellent. 

MR.  ROGGE :  That  is  all. 


MR.  MURRAY:  That  is  all.  Thank  you. 

MR.  ROGGE :  Thank  you,  Mr.  Blossom.  | 

THE  COURT :  You  are  excused,  sir.  | 

(The  witness  was  excused.) 

MR.  ROGGE:  Now,  I  have  one  more  witness  on  [the 
way,  your  Honor. 

I  would  suggest  that  if  the  witness  doesn’t  get  h^re 
within  the  next  few  minutes,  that  it  would  be  the  best  thfng 
for  the  convenience  of  everybody  if  we  adjourned  uijitil 
tomorrow  morning,  but  I  would  like  five  more  minutes’ 
indulgence  before  we  do  that.  | 

THE  COURT:  All  right,  sir.  | 

Mr.  Murray  and  Mr.  Rogge,  will  you  come  to  the  bench, 
please. 

(There  was  a  brief  conference  at  the  bench,  which  wfas 
not  reported,  by  direction  of  the  Court.) 

THE  COURT:  Ladies  and  gentlemen  of  the  jury,  jwe 
are  about  ready  to  recess,  as  far  as  you  are  concerned,  j  at 
this  time. 

Again  being  guilty  of  repetition,  I  will  state  to  ydu 
1471  that  you  are  not  to  talk  to  anyone  about  this  case,  nor 
to  talk  among  yourselves  with  reference  to  this  cafee, 
nor  permit  anyone  to  talk  to  you  about  this  case. 

You  are  not  to  read  any  newspaper  or  other  periodical 
which  may  relate  to  this  case,  either  directly  or  indirectly, 
nor  listen  to  the  radio  with  reference  to  this  case. 

With  that  admonition,  you  are  excused  until  tomorrow 
morning  in  this  courtroom,  at  10  o’clock. 

(Thereupon,  the  jury  retired  from  the  courtroom,  and 
there  w^as  a  brief  conference  at  the  bench  between  Coutt 
and  counsel,  which  confererence  was  not  reported,  by  direc¬ 
tion  of  the  Court.) 

*  m  *  • 

1474  THE  CLERK:  If  there  are  any  witnesses  jn 
the  courtroom  who  have  not  previously  testified,  y^u 
will  remain  outside  until  called,  please.  I 
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MR.  ROGGE:  Shall  I  proceed,  your  Honor? 

THE  COURT :  Yes,  sir. 

MR.  ROGGE :  Congressman  Eberharter. 

Thereupon 

HERMAN  P.  EBERHARTER 

was  called  as  a  witness  for  and  on  behalf  of  the  defendants 
and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
riv  Mr.  Rogge : 

Q.  otate  your  full  name.  A.  Herman  P.  Eberharter. 

Q.  What  is  your  business  or  profession,  sir?  A.  I  am 
a  lawyer  by  profession  and  at  present  a  member  of  Con¬ 
gress,  State  of  Pennsylvania. 

Q.  From  the  State  of  Pennsylvania?  A.  Yes,  sir. 

Q.  How  long  have  you  been  a  member  of  Congress,  sir  ? 

A.  Since  November,  1936;  that  is,  I  was  elected  in  No¬ 
vember,  ’36,  and  you  are  considered  a  member  from  the 
date  you  are  elected. 

1475  Q.  Have  you  served  on  any  committees? 

A.  Yes,  sir. 

Q.  Will  you  tell  us  the  committees  you  have  served  on? 

A.  I  have  served  on  the  District  of  Columbia  Committee, 
on  the  Claims  Committee,  on  the  Special  Committee  on 
Un-American  Activities,  on  the  Committee  on  Ways  and 
Means,  on  the  Committee  on  Foreign  Affairs,  and  perhaps 
one  or  two  others  which  I — Yes,  the  Committee  on  Coin¬ 
age,  Weights  and  Measures. 

Q.  From  when  to  when  were  you  on  the  Committee 
on  Un-American  Activities?  A.  Well,  I  just  can’t  recall 
that. 

Q.  Can  you  give  us  that  approximately?  A.  I  think  it 
was  in  ’42  and  ’43  that  I  was  a  member  of  that  committee. 

Q.  I  would  like  to  ask  you,  Mr.  Congressman — and  I 
may  say  to  your  Honor  that  this  is  the  type  of  matter  that  1 


579 


your  Honor  has  excluded  before,  and  I  would  be  vlry 
happy  to  make  it  as  an  offer  of  proof. 

THE  COURT :  Suppose  you  come  to  the  bench. 
(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 
MR.  ROGGE:  My  first  question  to  the  Congressman 
would  be  whether  it  is  not  a  fact  that  to  his  o|\vn 

1476  knowledge,  based  on  his  experiences  and  observation 
of  the  House  Committee  on  Un-American  Activities, 

that  the  committee  acted  in  its  so-called  investigations 
principally  for  the  personal,  political  purposes  of  its  mem¬ 
bers  and  not  for  any  investigatory  purpose  under  the  reso¬ 
lution  constituting  it.  1 

THE  COURT:  Is  that  your  question? 

MR.  ROGGE :  That  is  my  question,  yes. 

MR.  MURRAY:  When  did  his  service  terminate,  lias 
he  stated?- 
THE  COURT :  ’43. 

MR.  MURRAY :  I  object  to  that  on  that  ground  and  on 
the  ground  of  relevancy  aiso. 

THE  COURT:  I  will  sustain  the  objection. 

MR.  ROGGE :  The  proffer  of  proof  is  that  the  witness, 
if  permitted  to  answer,  wouid  answer  that  question  in  the 
affirmative. 

The  next  question—  j 

MR.  MURRAY :  Exclusive  of  himself,  I  take  it. 

MR.  ROGGE:  What? 

MR.  MURRAY :  He  would  exclude  himself  in  that. 
Well,  it  is  not  for  me  to  tell  you  what  you  are  to  prove. 

MR.  ROGGE:  That  is  right. 

“Isn’t  it  true  that  the  House  Committee  on  Un- Ameri¬ 
can  Activities  discriminated  consistently  and  constantly 
against  those  it  regarded  as  its  political  enemies, 

1477  including  particularly  the  administration  of  the 
late  President  Roosevelt,  investigating  and  harass¬ 
ing  them,  not  because  they  were  subversive  or  un- Ameri¬ 
can  or  attacking  the  principle  of  the  form  of  government 
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as  guaranteed  by  our  Constitution  but  rather  because  they 
were  regarded  by  the  House  Committee  as  the  political 
enemies  of  that  Committee? 

THE  COURT:  Is  that  the  question? 

MR.  ROGGE:  That  is  the  question. 

MR.  MURRAY :  I  would  object. 

THE  COURT :  I  will  sustain  the  objection. 

MR.  ROGGE :  And  the  proffer  of  proof  would  be  that 
the  witness,  if  permitted  to  answer,  would  answer  that  in 
the  affirmative. 

I  have  three  more  questions. 

THE  COURT :  Yes. 

MR.  ROGGE:  One  is,  whether  it  isn’t  true  that  on 
February  10,  1943,  he  stated  with  reference  to  the  House 
Committee : 

“It  is  indeed  difficult  to  vote  to  continue  a  legislative 
committee  which,  in  itself,  has  adopted  methods  which  are 
a  mockery  on  democratic  processes.” 

MR.  MURRAY :  I  would  object  to  such  a  question. 

THE  COURT :  I  will  sustain  it. 

MR.  ROGGE:  The  offer  of  proof  would  be  that 
1478  the  answer  would  be  in  the  affirmative. 

And  on  the  same  day  he  also  stated,  again  with  reference 
to  the  House  Committee: 

“Time  after  time  persons  and  organizations  have  been 
accused  of  un-American  leanings  and,  because  of  the  man¬ 
ner  of  the  Committee  in  handling  and  disclosing  the 
charges,  have  been  found  guilty,  at  least  in  the  public’s 
mind,  without  even  being  permitted  to  offer  a  defense. 
Practices  of  this  sort  are  born  of  intolerance  and  beget 
hysteria  in  the  public’s  mind.” 

MR.  MURRAY :  I  would  object. 

THE  COURT:  I  will  sustain  the  objection. 

MR.  ROGGE :  The  proffer  of  proof  is  that  the  witness, 
if  permitted  to  answer,  would  answer  in  the  affirmative. 

That  on  the  same  day  the  witness  also  stated  with  refer¬ 
ence  to  the  same  House  Committee: 
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“Perhaps  we  should  go  one  step  further  and  appoint 
another  special  committee  to  investigate  the  un-American 
procedures  of  the  so-called  Dies  Committee. 

Mr.  Speaker,  in  conclusion,  may  I  say  that  thisl  com¬ 
mittee  has  created  suspicion,  distrust  and  disunity  all 
over  the  United  States.  It  has  embarrassed  the  Depart¬ 
ment  of  Justice,  it  has  embarrassed  the  State  Department, 
and  it  has  had  a  bad  effect  upon  our  diplomatic  relations 
with  other  countries.  This  Congress  can  hajve  no 
1479  pride  whatsoever  in  the  operations  of  a!  com¬ 
mittee  of  that  sort,  and  I  hope  that  its  continuance 
will  not  be  authorized.” 

MR.  MURRAY :  I  would  object  to  such  a  questioji. 

THE  COURT:  I  will  sustain  the  objection,  as  hereto¬ 
fore  stated,  sir. 

AIR.  ROGGE:  And  the  proffer  of  proof  would  b^  that 
if  the  witness  were  permitted  to  answer,  he  would  answer 
the  question  in  the  affirmative. 

THE  COURT:  Are  you  reading  from  the  Congres¬ 
sional  Record? 

MR.  ROGGE:  Yes,  the  Congressional  Record,  j  1943, 
Volume  89,  Part  1. 

THE  COURT:  And  what  page? 

MR.  ROGGE:  Page  S03. 

(Counsel  returned  to  the  trial  table.) 

THE  COURT:  Congressman,  you  are  excused. 

THE  WITNESS:  Thank  you,  Judge. 

MR.  ROGGE:  Thank  you,  Congressman. 

(The  witness  was  excused.) 

MR.  ROGGE:  Russell  Nixon. 

Thereupon 


RUSSELL  ARTHUR  NIXON 

was  called  as  a  witness  for  and  on  behalf  of  the  defendants 
and,  having  been  first  duly  sworn,  was  examine^  and 
1480  testified  as  follows: 
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Direct  Examination 
By  Mr.  Rogge: 

Q.  State  your  full  name,  sir.  A.  Russell  Arthur 
Nixon. 

Q.  Where  do  you  live,  please,  sir?  A.  325  North 
Thomas  Street,  Arlington,  Virginia. 

Q.  What  is  your  business  or  occupation1?  A.  I  am  in 
charge  of  the  Washington  office  of  the  United  Electrical 
Radio  Machine  Workers  of  America,  CIO. 

Q.  Do  you  know  the  defendant  in  this  case,  Mr.  James 
Lustig,  sir?  A.  Yes,  I  have  known  Mr.  Lustig  for  many 
years. 

Q.  And  what  is  his  business  or  profession?  A.  He  is 
one  of  our  representatives  in  the  New  York-New  Jersey 
area. 

Q.  Are  you  acquainted  with  the  general  reputation  of 
Mr.  Lustig  in  the  professional  circles  in  which  he  moves? 
A.  Yes,  sir. 

Q.  Will  you  tell  us  what  it  is  as  to  his  character? 
A.  Yes. 

THE  COURT:  Mr.  Witness,  I  will  state  to  you  that 
you  will  be  responding  to  the  question  put  if  you  say 
“ excellent' \  “very  good”,  “fair”,  or  “bad”. 

THE  WITNESS :  He  has  an  excellent  reputation. 
14S1  By  Mr.  Rogge: 

Q.  As  to  his  law  abidingness?  A.  Yes,  he  has 
an  excellent  reputation  as  to  his  law  abidingness. 

Q.  As  to  his  truth  and  veracity?  A.  Yes,  sir,  he  cer¬ 
tainly  has  that. 

Q.  As  to  frankness  and  forthrightness?  A.  There  is 
no  question  about  his  reputation  being  excellent  in  that 
regard. 

MR.  ROGGE :  That  is  all. 

C  ross-Examination 
By  Mr.  Murray: 

Q.  How  long  have  you  known  Mr.  Lustig,  Mr.  Nixon? 
A.  Seven  or  eight  years,  sir. 
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Q.  How  did  you  become  acquainted  with  him,  sir? 
A.  Well,  through  the  course  of  our  mutual  work. 

Q.  And  your  mutual  work  was  what?  A.  We  were 
both  representatives  of  the  international  union  and  we 
naturally  came  to  know  each  other  very  well.  In  addition,  I 
am  a  member  of  the  local  union  which  is  located  in  his  area, 
three  or  four  blocks  from  his  home.  So  I  have  had  occa¬ 
sion  to  work  with  him,  to  be  with  his  neighbors,  to  know 
the  workers  who  live  in  his  area  over  that  period  of  sejven 
or  eight  years. 

Q.  Now,  are  those  associates  of  his,  among  whom 
1.482  he  enjoys  the  reputation  of  which  you  speak,  !are 
they  persons  also  engaged  in  the  same  kind  of  activi¬ 
ties?  A.  Oh,  no,  sir.  They  are  workers  in  the  shops, 
factory  workers,  members  of  the  union. 

Q.  Are  they  members  of  the  union?  A.  Yes,  sir,  jmd 
his  neighbors,  because  thev  live  in  the  same  neighborhood. 

Q.  Did  you  ever  live  in  the  same  neighborhood? 
A.  No,  I  have  never  lived  in  that  neighborhood,  sir,  al- 
thought  I  have  spent  much  time  in  the  neighborhood  and 
in  the  local  union  headquarters. 

Q.  What  did  you  mean  in  your  answer  to  the  question 
that  Mr.  Lustig  had  a  good  reputation  as  to  law  abidihg- 
ness?  What  do  you  understand  law  abidingness  to  mean? 
A.  Well,  it  is  a  very  simple  phrase,  sir;  that  he  ob<tys 
the  laws  of  the  country;  that  he  is  known  amongst  liis 
neighbors,  amongst  his  people,  as  a  person  who  does  soj 

Q.  And  by  that  vou  understand  the  laws  as  thev  ^.re 
written  as  of  today,  for  instance?  A.  Oh,  yes. 

Q.  And  not  the  laws  as  one  would  like  to  have  them 
rewritten  tomorrow?  A.  Well,  I  can’t  imagine  address¬ 
ing  myself  to  that  hypothetical  situation,  sir. 

Q.  Were  these  qualities  of  which  you  speak  d^s- 
1483  cussed  among  the  various  individuals?  A.  Yes, I  it 
happens  they  were,  because,  you  see,  Mr.  Lustig  is 
a  leader  of  these  workers  and  is  in  a  rather  unusual  situa¬ 
tion  where  the  characteristics  of  a  leader  are  under  a  cdr- 
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tain  kind  of  spotlight  and  are  under  constant  discussion 
and  constant  attention  by  his  people. 

Q.  I  see.  And  I  take  it  that  that  discussion  applied  to 
all  the  various  traits  of  character  to  which  you  have  certi¬ 
fied?  A.  Not  in  the  precise  questions  or  terms,  perhaps, 
that  they  were  raised  here,  but  in  a  general  way,  yes. 

Q.  Do  you  recall  any  particular  trait  which  you  remem¬ 
ber  was  discussed?  A.  Well,  yes.  I  think  one  thing  that 
is  oftentimes  commented  amongst  the  membership  of  our 
union  with  regard  to  Mr.  Lustig  is  his  candor,  frankness 
and  sinceritv. 

•  A 

Q.  So  that  your  answer,  the  frankness  and  forthright¬ 
ness  was  discussed;  is  that  right?  A.  Yes.  I  am  not 
making  an  exclusive  remark  here,  but  that  is  one  example, 
yes. 

Q.  And  by  candor  and  forthrightness,  you  understand 
to  mean,  do  you  not,  a  full  disclosure  of  the  facts  which 
a  person  has  in  his  mind  when  he  is  questioned  about 
something;  is  that  right?  A.  Mr.  Lustig  is  known  for 
that,  sir. 

1484  Q.  No,  no.  I  am  asking  you  about  what  you  un¬ 
derstand  to  be  forthrightness  and  frankness. 
A.  Well,  I  understand  Mr.  Lustig  to  be  known  for  forth¬ 
rightness  and  frankness  in  the  sense  that  you  have  just 
described  it. 

THE  COURT:  Y^our  answer  is  yes,  then? 

THE  WITNESS :  Yes,  sir. 

MR.  MURRAY :  I  have  no  further  questions,  if  the 
Court  please. 

MR-  ROGGE:  That  is  all,  if  the  Court  please. 

THE  COURT:  You  are  excused,  sir. 

(The  witness  was  excused.) 

MR.  ROGGE :  Richard  Watts,  please. 

Thereupon 


RICHARD  WATTS,  JR. 

was  called  as  a  witness  for  and  on  behalf  of  the  defend- 
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ants  and,  having  been  first  duly  sworn,  was  examined  and 

testified  as  follows :  j 

I 

Direct  Examination 
By  Mr.  Rogge: 

Q.  State  your  full  name.  A.  Richard  Watts,  Junior. 

Q.  Where  do  you  live,  please,  sir?  A.  New  York  City. 

Q.  And  what  is  your  business  or  profession? 
14S5  A.  I  am  a  newspaperman.  I  am  a  drama  critiri  in 
the  New  York  Post.  ' 

Q.  Do  you  know  the  defendant  in  this  case,  Mr.  Her¬ 
man  Shumlin?  A.  I  do. 

Q.  How  long  have  you  known  him?  A.  I  have  knokvn 
him  for  at  least  20  years.  I 

Q.  Are  you  familiar  with  his  general  reputation  in  {he 
professional  circles  in  which  he  moves?  A.  I  certainly 
am. 

Q.  Will  you  tell  us  what  it  is  as  to  his  character? 

THE  COURT:  Mr.  Witness,  it  will  be  responsive  i to 
the  questions  put  by  counsel  for  you  to  answer  “excellent”, 
“good”,  “fair”,  or  “bad”. 

THE  WITNESS:  Excellent  to  the  highest  degree. 

By  Mr.  Rogge :  ! 

Q.  Are  you  also  acquainted  with  his  general  reputation 
in  the  community  in  which  he  lives?  A.  I  am. 

Q.  Then  I  will  put  my  questions  as  to  both,  and  I  will 
ask  you  both  his  reputation  in  the  community  in  which  lie 
lives  and  in  the  professional  circles  in  which  he  moves,  arid 
first,  as  to  his  character.  A.  I  would  say  it  was  excellent 
to  the  highest  degree. 

Q.  His  law  abidingness?  A.  The  same  would 
1486  apply. 

Q.  His  truth  and  veracity?  A.  The  same. 

Q.  His  frankness  and  forthrightness?  A.  The  same. 

MR.  ROGGE :  That  is  all. 

MR.  MURRAY :  No  questions. 
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THE  COURT :  Yon  may  step  down,  sir. 
(The  witness  was  excused.) 

Mr.  ROGGE:  Mr.  Nisselson. 

Thereupon 


MICHAEL  S.  NISSELSON 

was  called  as  a  witness  for  and  on  behalf  of  the  defendants 
and,  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows: 


Direct  Examination 
By  Mr.  Rogge: 

Q.  State  your  full  name.  A.  Michael  S.  Nisselson. 

Q.  Tell  us  where  you  live,  please,  sir.  A.  336  Central 
Park  West,  New  York  City. 

Q.  What  is  your  business  or  profession?  A.  I  am  a 
banker. 

Q.  With  what  institution  are  you  connected  and  in 
what  capacity?  A.  I  am  President  of  the  Amal- 
14S7  gamated  Bank  of  New  York  City. 

Q.  And  where  is  that  located?  A.  1115  Union  Square 
West. 

Q.  Do  you  know  the  defendant  in  this  case,  Dr.  Edward 
K.  Barsky?  A.  Yes. 

Q.  How  long  have  you  known  him?  A.  Well,  I  have 
known  him  almost  most  of  my  life,  I  guess. 

Q.  Would  it  embarrass  you  if  I  asked  you  how  long 
that  was,  please  sir?  A.  Well,  I  was  47  my  last  birthday. 

Q.  Are  you  familiar  with  his  general  reputation  in  the 
community  in  which  he  lives?  A.  Yes. 

Q.  Are  you  also  acquainted  with  his  general  reputation 
in  the  professional  circles  in  which  he  moves?  A.  Yes,  I 
am  particularly  well  acquainted  with  that. 

Q.  Well,  since  you  are  a  banker,  will  you  tell  us  how 
you  happen  to  be  acquainted  with  his  reputation  in  the 
professional  circles  in  which  he  moves?  A.  Well,  I  have 
been  closely  associated — 


MR.  MURRAY  (interposing):  Just  a  moment;  yoyir 
Honor,  that  is  unnecessary  on  direct  examination.  I  object 
to  it.  | 

1488  THE  COURT:  Very  well.  He  has  known  liijm. 

for  47  years,  sir,  and  he  says  he  knows  his  profes¬ 
sion  in  the  community. 

You  may  proceed  from  there. 

By  Mr.  Rogge: 

Q.  Will  you  tell  us  what  his  general  reputation  is  bolfh 
in  the  community  in  which  he  lives  and  also  in  the  pro¬ 
fessional  circles  in  which  he  moves,  as  to  his  character? 

THE  COURT:  And  Mr.  Witness,  your  response  wijll 
be  responsive  to  the  question  put  if  you  say  “excellent”, 
“good”,  “fair”,  or  “bad”. 

THE  WITNESS:  All  right.  I  will  take  “ excellent f. 
By  Mr.  Rogge: 

Q.  As  to  his  lawabidingness  ?  A.  I  know  no  bleinis^i 
on  that. 

Q.  As  to  his  truth  and  veracity?  A.  I  have  always 
found  him  truthful. 

Q.  As  to  his  frankness  and  forthrightness?  A.  The 
same  with  that. 

MR.  ROGGE :  That  is  all. 

i 

Cross-Examination  I 

By  Mr.  Murray: 

Q.  You  have  expressed  your  own  personal  opinion  of 
the  character  of  Dr.  Barsky,  I  take  it,  from  your  answerj, 
sir?  A.  I  have,  yes. 

14S9  MR.  MURRAY :  Thank  you.  That  is  all. 

THE  COURT:  You  are  excused,  sir. 

(The  witness  left  the  stand.) 

MR.  ROGGE:  I  think  I  would  like  to  ask  him  anotheif 
question. 

THE  COURT :  Come  back,  sir. 

(The  witness  resumed  the  witness  chair.) 

By  Mr.  Rogge: 
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Q.  I  wanted  to  be  sure  that  you  unaerstood  my  ques¬ 
tion,  sir.  My  question  was  as  to  Dr.  Barsky’s  reputation 
in  addition  to  what  you  personally  may  think.  I  was  ask¬ 
ing  what  his  reputation  was  as  to  these  various  character¬ 
istics;  reputation  in  the  community  in  which  he  lives,  and 
also  in  the  professional  circles  in  which  he  moves.  A.  I 
would  say  it  is  of  the  best. 

MR.  ROGGE:  That  is  all. 

THE  COURT :  You  are  excused,  sir. 

(The  witness  was  excused.) 

MR.  ROGGE :  If  your  Honor  please,  I  had  one  further 
witness,  former  Vice-President  Henry  A.  Wallace,  and  I 
have  done  the  best  I  can  to  get  him  here  today.  I  pre¬ 
viously  made  arrangements  that  he  would  be  here  at  10 
o'clock  on  Friday  morning. 

Now,  I  was  trying  to  gauge  this  proceeding  on  the  pace 
at  which  it  was  moving,  and  I  think  it  has  moved 
1490  faster  in  the  last  few  days  than  I  had  estimated. 

In  view  of  the  large  amount  of  time  there  is  left, 
I  don’t  feel  like  asking  the  Court  to  hold  this  thing  up 
until  tomorrow  morning,  and  for  that  reason,  the  defend¬ 
ants  now  rest. 

THE  COURT :  Very  well,  sir. 

Any  rebuttal,  gentlemen? 

MR.  MURRAY :  No,  there  is  no  rebuttal,  your  Honor. 

THE  COURT:  Come  to  the  bench,  gentlemen. 

•  #  «  * 

1500  (In  the  absence  of  the  jury) 

(The  proceedings  were  resumed  at  1:30  o’clock 
p  .m.,  at  the  expiration  of  the  recess.) 

THE  CLERK:  Are  there  any  jurors  in  the  room? 

(There  was  no  response.) 

THE  COURT:  Gentlemen,  I  have  not  completed  my 
work  on  the  instructions  for  the  reason  that  I  did  in  the 
interval  give  further  consideration  to  the  indictment  in 
obedience  to  what  I  said  to  you  gentlemen  at  the  time  I 
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denied  your  motion  for  acquittal  at  the  conclusion  iof  the 
Government’s  case,  Mr.  Rogge,  and  I  have  this  to  sjay: 

I  have  given  further  and  deliberate  consideration  to  the 
indictment  and  the  evidence  introduced  in  this  cause  and 
to  what  I  believe  to  be  applicable  the  principles  <j>f  law 
enunciated  by  the  Supreme  Court  and  other  federal  courts, 
and  I  find  myself  constrained  to  hold  that  there  h^is  not 
been  sufficient  evidence  to  permit  this  case  to  go  to  the 
jury  as  to  count  number  1. 

I  will  therefore  at  an  appropriate  time  direct  the  jury 
to  return  a  verdict  of  not  guilty  as  to  each  and  all  0f  the 
defendants  as  to  count  1  of  the  indictment. 

I  am  at  this  time  denying  your  motion  for  acquittal  as 
to  count  2,  and  in  view  of  the  action  which  I  have  taken, 
I  thought  it  might  be  well  to  withhold  the  juiry  for 
1501  another  three-quarters  of  an  hour  in  order  tliqt  you 
gentlemen  might  review  the  suggested  prayers  Which 
you  did  give  to  the  Court  in  the  light  of  what  1  liav^  just 
said,  and,  furthermore,  that  you  may  be  given  some  oppor¬ 
tunity  to  rearrange  that  which  you  might  want  to  present 
to  the  jury. 

So,  with  that  statement,  I  will  ask  the  Marshal  to  call 
in  the  jury. 

MR.  ROGGE:  I  have  just  one  comment.  I  find  that 
your  Honor’s  ruling  is  going  to  require  a  rather  serious 
rearrangement  of  my  summation,  J udge.  _ 

I  don’t  want  to  extend  my  time  at  all,  but  I  do  findi  that 
requires  serious  rearrangement  of  my  summation.  I  think 
it  will  make  it  much  shorter. 

THE  COURT:  And  should  make  it  much  shorter]  you 
say? 

MR.  ROGGE:  Much  shorter.  I  don’t  like  to  ask  to 
have  more  time — Well,  I  simply  call  that  to  the  Cojirt’s 
attention,  it  is  going  to  require  serious  rearrangement  of 
my  summation. 

THE  COURT:  Very  well,  sir.  We  will  call  the  |jury 
in  and  excuse  them  until  a  quarter  to  three. 
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I  will  ask  you  both,  if  in  the  meantime  you  have  any 
change  in  the  suggested  prayers  which  you  have  given,  to 
send  them  to  my  chambers  or  bring  them  to  my  chambers, 
whichever  you  prefer. 

MR.  ROGGE:  I  have  objections  to  those  offered 

1502  by  the  Government,  which  I  can  easily  state. 

I  will  have  instructions  that  I  will  want  to  omit 
now,  too,  Judge. 

THE  COURT:  I  think  you  will  have  a  number  of  them 
you  will  want  to  omit. 

Of  course,  what  you  might  do  is  to  strike  through  those 
which  you  do  noj  desire  and  supplement  or  change  those 
that  you  have. 

I  will  state  to  you,  sir,  so  that  you  can  be  guided  accord¬ 
ingly,  that  so  far  as  the  wilful  default  is  concerned,  that 
the  Court  will  not  adopt  your  instruction,  Mr.  Rogge. 

(At  this  point  the  jury  entered  the  courtroom  and  took 
their  seats  in  the  jury  box.) 

THE  COURT :  Ladies  and  gentlemen  of  the  jury,  coun¬ 
sel  and  the  Court  are  still  in  the  midst  of  matters  which 
at  this  juncture  are  not  your  concern,  and  for  that  reason 
the  Court  will  excuse  you. 

I  am  repeating  to  you  again  the  admonition  which  I  have 
heretofore  given  you,  that  you  are  not  to  talk  to  anyone 
about  this  case,  nor  are  you  to  permit  anyone  to  talk  to 
you  about  this  case,  nor  are  you  to  talk  among  yourselves 
with  reference  to  this  case  at  this  juncture. 

In  addition  to  that,  you  are  not  to  read  any  newspaper 
or  periodical  which  might  pertain  directly  or  indirectly  to 
this  case,  nor  are  you  to  listen  to  the  radio,  if  by 

1503  chance  any  comment  should  come  over  that  that  you 
are  in  a  position  to  hear. 

With  that  admonition,  you  are  excused  to  return  to  this 
courtroom  at  a  quarter  to  three. 

MR.  MURRAY:  Your  Honor,  before  you  excuse  the 
jury,  may  we  come  to  the  bench  ? 

THE  COURT :  Yes. 

•  •  •  • 
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[ Closing  Argument  on  Behalf  of  the 
United  States] 

1594  Now,  it  is  important,  it  is  indispensable,  tljat  a 
Court  have  available  to  itself  the  records  which  it 

needs  in  the  disposition  of  a  case,  testimony  which  it  npeds, 
and  therefore  those  who  dare  defy  the  orders  of  a  court 
calling  for  such  records  or  calling  for  such  testimony,  run 
the  risk  of  prosecution  for  contempt,  and  what  have  we 
here? 

Is  it  to  be  said  that  a  Committee  of  Congress,  acting 
within  the  limits  of  its  resolution  which  it  has  got  t<b  do, 
and  not  going  beyond  those  limits  but  within  its  pijoper 
jurisdiction,  has  that  Committee  any  less  power  or 

1595  should  its  right  to  those  records  be  any  lesjs  re¬ 
spected  or  any  less  honored  than  in  the  case  of  a  court? 

If  it  would  break  down  our  judicial  system  in  our  courts 
to  permit  persons  with  impunity  to  defy  the  ordefs  of 
our  court,  so  likewise  would  it  break  down  our  legislative 
function  if  a  committee  investigating  a  matter  for  legisla¬ 
tive  purposes  had  available  only  such  testimony  and  papers 
the  people  chose  to  give  it. 

So  that  our  Government  would  not  be  run  by  the  Con¬ 
gress,  with  elected  representatives  that  can  be  kicked  out 
every  two  years,  but  by  self-appointed,  private,  under¬ 
ground  organizations  that  may  call  themselves  byj  the 
prettiest  names  you  ever  heard  and  they  may  do  things — 
MR.  ROGGE:  Your  Honor,  I  was  held  down  quijte  a 
bit  this  morning.  I  find  some  speeches  here  about  under¬ 
ground  organizations.  That  does  not  apply  to  anything 
in  this  case. 

THE  COURT:  And  I  will  so  instruct  the  jury,  ^s  I 
have  before,  that  this  is  not  a  question  of  merits  oi<  de¬ 
merits  of  the  Joint  Anti-Fascist  Refugee  Committee. 
That  committee  is  not  on  trial. 

MR.  MURRAY :  I  exceeded  what  I  intended  to  say.  I 

went  beyond  the  needs  of  the  argument,  and  I  am  sorfy. 

•  •  «  • 

i 

1596  And  Miss  Bryan  was  asked  a  question  somewhat 
like  that, 
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‘‘Would  you  produce  if  the  board  told  you  to?” 

And  she  likewise  said  she  did  not  know. 

So  we  have  no  assurance  that  she  would  not  have  com¬ 
plied  with  the  orders  of  the  board — if  they  had  given 
them — that  she  produce  those  records  before  the  Com¬ 
mittee.  But  we  know  this,  that  if  she  did  not  produce 
them,  she  could  be  tired  and  one  appointed  who 
1597  would  produce  them,  and  we  know  this,  that  if  the 
board  wanted  those  records  produced,  it  could  have 
caused  them  to  be  produced. 

Now,  if  in  that  extreme  eventuality  that  Miss  Bryan — 

MR.  ROGGE :  I  don’t  like  to  keep  objecting,  but  I  don’t 
think  the  board  is  on  trial  here.  We  have  individual 
members  on  trial. 

THE  COURT:  I  didn't  take  the  reference  to  be  to 
the  board.  I  assume  you  mean  the  members  of  the  board. 

MR.  MURRAY :  I  am  speaking  of  the  defendants  and 
their  capacity  as  members  of  the  board.  I  am  not  con¬ 
cerned  with  other  persons,  whether  they  are  supposed  to 
be  board  members  or  not. 

*  *  tt  # 

1605  Furthermore,  remember  that  it  is  reputation  and 
not  character  that  you  are  dealing  with,  and  the 
purpose  of  that  evidence  is  to  indicate  the  improbability 
that  the  defendant  would  do  the  thing  that  he  is  charged 
with. 

You  may  form  a  much  better  view  of  whether  he  did  it 
from  the  evidence  in  the  case  and  you  are  not  expected  to 
close  your  eyes  to  what  goes  on  in  the  courtroom. 

And  in  that  connection,  and  in  connection  with  the  high 
repute  of  these  persons  for  forthrightness  and  frankness, 
allow  me  to  remind  you  of  the  little  incident  when  Mrs. 
Joray  attempted  to  identify  these  defendants.  Is  it  to  be 
doubted  that  these  defendants  are  not  the  people  that  ap¬ 
peared  before  that  Committee?  And  yet,  when  a  witness 
attempted  to  identify  them,  I  don't  say  they  had  to  get 
up  on  a  chair  and  shout  out  their  names,  but  I  suggest  to 
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you  that  their  conduct  on  that  occasion  fell  short  of  jtlie 
forthrightness  and  frankness  which  they  are  reputed  for. 

And  you  may  have  noticed  one  of  the  defendants — I  [be¬ 
lieve  it  was  Mr.  Fast — was  quite  amused  when  the  witness 
identified  him  as  another  person. 

Now,  forthrightness  and  frankness,  it  seems  to  jne, 

1606  would  have  suggested  an  immediate — 

MR.  ROGGE:  If  your  Honor  please,  may  1  hp- 
proach  the  bench? 

THE  COURT:  Yes,  sir. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follower ) 

MR.  ROGGE:  Counsel  is  commenting  on  what  tlpse 
defendants  failed  to  do  in  the  courtroom,  in  that  they 
failed  to  stand. 

THE  COURT :  Failed  to  what,  sir? 

MR.  ROGGE :  Failed  to  stand.  I  think  that  is  a  ground 
for  mistrial,  if  the  Court  please. 

THE  COURT :  I  did  not  hear  him  say  that  they  failed 
to  stand. 

MR.  ROGGE:  Yes,  he  did.  He  says,  “You  can  drjaw 
inferences  from  their  conduct  in  the  courtroom.” 

I 

Let  the  reporter  read  just  what  counsel  said. 

THE  COURT :  Mr.  Reporter,  will  you  please  read  that 
part? 

THE  REPORTER  (reading): 

“Is  it  to  be  doubted  that  these  defendants  are  not  fjlie 
people  that  appeared  up  before  that  Committee?  And  y|et, 
when  a  witness  attempted  to  identify  them,  I  don’t  skv 
they  had  to  get  up  on  a  chair  and  shout  out  their  namfes, 
but  I  suggest  to  you  that  their  conduct  on  that  oc<ja- 

1607  sion  fell  short  of  the  forthrightness  and  frankness 
which  they  are  reputed  for. 

And  you  may  have  noticed  one  of  the  defendants — I  Re¬ 
lieve  it  was  Mr.  Fast — was  quite  amused  when  the  witness 
identified  him  as  another  person. 

Now,  forthrightness  and  frankness,  it  seems  to  pe, 
would  have  suggested  an  immediate — ” 


I 
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THE  COURT :  I  will  deny  your  motion,  sir. 

(Counsel  returned  to  the  trial  table.) 

•  *  *  * 

1608  MR.  MURRAY :  If  you  don’t  do  that,  you  will 
simply  be  adding  to  a  wrong  which  has  already  been 

done.  Now,  you  people  have  come  out  of  various  walks  of 
life  to  perform  this  important  function  as  a  part  of  the  ju¬ 
dicial  system  here.  You  will  sit  here  only  during  a  short 
period,  and  then  you  will  go  back  into  the  community,  and 
it  is  up  to  you  during  this  brief  service,  the  highest  civic 
duty  you  can  perform,  it  is  up  to  you  do  it  on  the  high  plane 
on  which  it  must  be  done  if  the  system  is  to  succeed. 

And  when  you  get  out  of  this  box  and  go  into 

1609  your  communities  and  go  about  your  businesses,  you 
will  necessarily  look  to  your  successors  to  do  that 

same  type  of  duty,  fearlessly,  calmly,  dispassionately,  and 
according  to  the  evidence  in  the  case  and  the  instructions 
of  the  Court. 

If  you  do  that  in  this  case,  there  can  be  no  doubt  on 
the  part  of  the  Government  that  your  verdict  will  be  what 
we  ask,  that  of  guilty. 

THE  COURT:  Will  you  gentlemen  come  to  the  bench 
a  minute,  please. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows :) 

THE  COURT:  Pursuant  to  a  meeting  of  counsel  and 
the  Court  in  chambers,  where  we  discussed  the  matter  of 
instructions,  I  am  turning  over  to  the  reporter  for  includ¬ 
ing  in  the  record  requests  of  counsel  for  the  defendants 
and  the  Government,  with  the  direction  to  the  reporter 
that  he  eliminate  markings  which  may  appear  on  there  by 
the  Court. 

(The  documents  were  handed  to  the  reporter,  and  they 
are  copied  verbatim  into  the  record  as  follows:) 
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“DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  COLUMBIA 

United  States 
v. 

Edward  K.  Barsky,  et  al. 

Criminal  No.  368-47 

1610  Government  Prayer  No.  1 

You  are  instructed  that  if  you  find  the  defendants 
were  summoned  as  charged  to  produce  records  before  the 
Congressional  Committee ;  that  they  knew  that  Hejen 
Bryan  had  previously  refused  to  produce  the  records  be¬ 
fore  that  Committee;  and  that  the  defendants  as  a  gro^ip 
had  the  power  to  bring  about  compliance  with  the  sub¬ 
poena;  then  your  verdict  as  to  any  defendant  or  defend¬ 
ants,  who,  under  the  circumstances  stated,  intentionally 
failed  to  taken  action  within  his  power  to  bring  about  cojm- 
pliance  with  the  subpoena  should  be  guilty  as  charged 
the  second  count  of  the  indictment.  If  you  find  that  uncjer 
the  circumstances  stated  two  or  more  of  the  defendants 
agreed  among  themselves  intentionally  to  refuse  to  use 
the  means  within  their  power  to  bring  about  compliance 
with  the  subpoenas,  and  that  one  or  more  of  them  in  orqer 
to  effect  the  object  of  that  agreement  committed  one  of 
the  overt  acts  charged  in  the  indictment,  then  your  verdjct 
as  to  all  defendants  so  agreeing  should  be  guilty  as  chargpd 
on  the  first  count. 

Government  Prayer  No.  2 

You  are  instructed  that  the  statements  of  counsel  outlin¬ 
ing  the  proof  which  the  parties  would  submit  in  the  trijal 
was  not  evidence  and  should  be  entirely  disregarded  |>y 
you. 


596 


1611  Government  Prayer  No.  3 

You  are  instructed  that  the  nature  of  the  activities 
of  the  defendants  or  of  the  organization  with  which  they 
were  connected  is  not  an  issue  in  this  case  and  it  is  your 
duty  entirely  to  disregard  any  speculation  on  that  subject. 
The  issues  which  you  are  called  upon  to  determine  have 
been  and  will  be  defined  by  the  Court  and  you  should  con¬ 
fine  vour  consideration  to  them. 

Government  Prayer  No.  4 

You  are  instructed  as  a  matter  of  law  that  the  Com¬ 
mittee  of  Congress  had  a  right  to  call  for  the  production 
of  the  records  which  the  subpoenas  in  evidence  in  this 
case  commanded. 

Government  Prayer  No.  5 

You  are  instructed  that  if  you  find  that  by  authority  of 
the  Congressional  Committee  documents  were  issued  and 
served  upon  the  defendants  by  which  they  understood  they 
were  to  appear  before  the  Committee  as  directed  in  those 
documents  and  produce  the  records  mentioned  therein,  then 
those  defendants  were  summoned  within  the  meaning  of 
the  indictment. 

1612  Government  Prayer  No.  6 

You  are  instructed  that  if  the  defendants  inten¬ 
tionally  refused  to  produce  records  which  it  was  in  their 
power  to  produce,  it  is  no  defense  to  them  that  they  may 
have  acted  from  good  motives.  An  intentional  refusal  to 
produce  records  which  they  could  produce  constitutes  a 
violation  of  the  statute. 

Government  Prayer  No.  7 

You  are  instructed  that  it  is  no  defense  to  these  defend¬ 
ants  that  they  may  have  consulted  and  followed  the  advice 
of  counsel. 
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Government  Prayer  No.  8 

You  are  instructed  that  the  charge  in  this  indictment, 
although  sometimes  referred  to  as  contempt,  does  not 
mean  a  personal  animosity  or  dislike  toward  thd  Con¬ 
gressional  Committee  or  any  of  its  members.  The  charge 
consists  of  the  elements  as  I  have  defined  them  to  you. 

Government  Prayer  No.  9 

You  are  instructed  that  questions  of  counsel  pm;  to  a 
witness  are  not  evidence,  nor  may  you  assume  any  factual 
matter  from  the  asking  of  such  questions,  j  The 
1613  evidence  in  the  case  is  the  answers  to  questions 
which  have  been  received.” 

“IN  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES  FOR  THE  DISTRICT  OF  COLUMBIA 
CRIMINAL  DIVISION 

Cxited  States  of  America 
v. 

Edward  Iv.  Barsky  et  al 

Criminal  No.  368-47  j 

Bequests  for  Charge. 

Defendants  respectfully  request  the  Court  to  charge  the 
jury  as  follows  with  regard  to  defendant  (name  each  de¬ 
fendant  separately) : 

I.  You  must  consider  the  case  of  (name  defendant) 
separately  from  the  cases  of  the  other  defendantsl  and 
reach  a  verdict  with  regard  to  (name  defendant)  indejpend- 
ently  of  your  verdict  with  regard  to  the  other  defendants. 

II.  The  defendant  (name  defendant)  was  subpoenaed 
as  an  individual  and  not  as  a  member  of  the  Executive 
Board  of  the  Joint  Anti-Fascist  Refugee  Committee.] 

III.  There  has  been  no  evidence  presented  thajt  de¬ 
fendant  (name  defendant)  conspired  with  sorjie  or 
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1614  all  of  the  other  defendants  to  cause  and  assist  Miss 
Helen  R.  Bryan  wilfully  to  make  default  of  the  sub¬ 
poena  served  upon  her  as  set  forth  in  Count  1-b  of  the 
indictment. 

TV.  The  service  of  the  subpoena  duces  tecum  on  defend¬ 
ant  (name  defendant)  did  not  put  him  under  any  duty  to 
communicate  with  other  members  of  the  Executive  Board; 
to  call  a  meeting  of  the  Executive  Board;  to  demand  that 
such  a  meeting  be  called;  to  convene  with  the  other  mem¬ 
bers  of  the  Executive  Board;  or  to  confer  with  them. 

V.  The  service  of  the  subpoena  duces  tecum  on  defend¬ 
ant  (name  defendant)  did  not  put  him  under  any  duty  to 
vote  that  the  custodian  of  the  books  and  records  should 
produce  the  books  and  records  in  response  to  a  subpoena 
served  on  the  custodian;  or  to  direct  or  attempt  to  direct 
or  to  urge  the  custodian  of  the  books  and  records  to  re¬ 
spond  to  a  subpoena  served  on  the  custodian. 

VI.  The  service  of  the  subpoena  duces  tecum  on  de¬ 
fendant  (name  defendant)  did  not  put  him  under  any  obli¬ 
gation  to  vote  for  a  change  in  custodian  or  in  any  other 
way  to  initiate  or  participate  in  steps  to  change  custodian¬ 
ship;  or  to  seek  to  obtain  from  the  custodian  the  books 

and  records  in  question. 

1615  VII.  The  service  of  the  subpoena  on  Dr.  Edward 
K.  Barsky  did  not  place  defendant  (name  defend¬ 
ant)  under  a  duty,  as  a  member  of  the  Executive  Board, 
to  vote  for  a  change  in  custodianship  of  the  records  called 
for  in  that  exhilbit  from  Helen  Bryan  to  Dr.  Barsky,  or  to 
take  any  other  affirmative  action  to  make  those  records 
available  to  Dr.  Barsky. 

VIII.  The  service  of  the  subpoena  on  Helen  R.  Bryan 
on  March  29,  1946,  did  not  place  defendant  (name  defend¬ 
ant)  under  a  duty  to  do  more,  as  a  member  of  the  Execu¬ 
tive  Board  of  the  Joint  Anti-Fascist  Refugee  Committee, 
than  vote  that  she  consult  counsel  about  her  legal  rights 
and  act  in  accordance  with  that  advice. 

IX.  Unless  you  believe  beyond  a  reasonable  doubt  that 
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defendant  (name  defendant)  had  the  power  to  produce 
himself  the  books  and  records  described  in  the  subpoenas 
served  upon  him  you  must  find  him  not  guilty  on  Cpunt 
Two  of  the  Indictment. 

X.  Unless  you  find  beyond  a  reasonable  doubt  tlial  de¬ 
fendant  (name  defendant)  had  possession,  custody  i  and 
control  of  the  books  and  records  described  in  the  subppena 
served  on  him,  you  must  find  him  not  guilty  on  Cpunt 
Tw’o  of  the  Indictment. 

1616  XI.  If  you  believe  that  Helen  Bryan  had  Jcus- 
todv  of  the  books,  records,  etc.  described  in  the  [sub¬ 
poenas  served  on  the  defendants,  and  that  defendant  (n|ame 
defendant)  did  not  have  custody  of  such  books,  records, 
etc.,  you  must  find  defendant  (name  defendant)  not  guilty 
of  Count  Two  of  the  Indictment. 

XII.  Wilfulness  denotes  an  act  done  with  an  evil  pur¬ 
pose,  without  justifiable  excuse,  stubbornly,  obstinately, 
perversely,  a  thing  done  without  ground  for  believing  it  is 
lawful,  or  conduct  marked  by  careless  disregard  whether 
or  not  one  has  the  right  so  to  act.  You  should  consider 
whether  the  defendant  (name  defendant)  ’s  desire  wat  to 
do  the  lawful  thing;  whether  that  was  the  purpose  wjiich 
led  him  to  seek  advice  of  counsel ;  whether  he  made  a  [full 
and  accurate  disclosure  to  counsel;  whether  he  lionejstly 
accepted  and  acted  upon  counsel’s  advice,  believing  ih  it; 
whether  he  was  sincerely  seeking  the  honest  and  layful 
course  to  take  before  the  House  Committee. 

If  you  conclude  that  the  defendant  (name  defendant) 
honestly  and  in  good  faith  sought  the  advice  of  couhsel 
as  to  what  he  might  lawfully  do  in  the  matter  and  f filly 
and  honestly  laid  all  of  the  facts  before  counsel  knd 

1617  in  good  faith  and  honestly  followed  such  advice, 
relied  on  it,  and  believed  it  to  be  correct  and  only  intended 
that  his  acts  should  be  lawful,  then  his  failure  to  produce 
would  not  be  wilful  and  you  must  find  him  not  guilty  of 
the  charge  set  forth  in  Count  Two  of  the  Indictment. 

XIII.  Unless  vou  find  bevond  a  reasonable  doubt  tlhat 

*  *  ! 
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the  defendant  (name  defendant)  not  only  defaulted  know¬ 
ingly  and  voluntarily,  but  also  that  he  had  done  so  with 
a  bad  purpose,  without  justifiable  excuse,  stubbornly,  obsti¬ 
nately,  perversely,  and  with  an  intent  to  defy  the  House 
Committee,  you  must  find  him  not  guilty  of  the  charge  set 
forth  in  Count  Two  of  the  Indictment. 

XI V.  If  you  believe  the  defendant  (name  defendant) 
honestly  and  in  good  faith  sought  the  advice  of  a  lawyer 
as  to  what  he  might  lawfully  do,  and  fully  and  honestly 
laid  all  the  facts  before  his  counsel,  and  in  good  faith 
and  honestly  followed  such  advice,  relying  upon  it  and 
believing  it  to  be  correct,  and  only  intended  that  his  acts 
should  be  lawful,  even  if  such  advice  was  an  inaccurate 
construction  of  the  law,  you  should  consider  that  in  de¬ 
termining  whether  Ins  default  was  wilful. 

1618  XV.  If  you  believe  that  defendant  (name  de¬ 
fendant)  acted  in  good  faith  in  his  failure  to  produce 
the  books  and  records,  you  should  consider  that  in  deter¬ 
mining  whether  his  default  was  wilful. 

XVI.  The  burden  of  proof  rests  upon  the  Government 
to  make  out  and  prove  to  the  satisfaction  of  the  jury,  be¬ 
yond  every  reasonable  doubt,  every  material  allegation  in 
each  Count  in  the  Indictment,  and,  unless  that  has  been 
done  with  regard  to  Count  One  of  the  Indictment,  you  must 
find  defendant  (name  defendant)  not  guilty  of  that  Count, 
and  unless  that  has  been  done  with  regard  to  Count  Two 
of  the  Indictment,  you  must  find  defendant  (name  defend¬ 
ant)  not  guilty  of  that  Count. 

XVII.  The  defendant  (name  defendant)  at  the  outset 
of  the  trial  is  presumed  to  be  an  innocent  man.  He  is  not 
required  to  prove  himself  innocent  or  to  put  in  any  evidence 
at  all  upon  that  subject.  In  considering  the  testimony  in 
the  case,  you  must  look  at  that  testimony  and  view  it  in 
the  light  of  that  presumption  with  which  the  law  clothes 
the  defendant  (name  defendant),  that  he  is  innocent,  and  it 
is  a  presumption  that  abides  with  him  throughout  the 

trial  of  the  case  until  the  evidence  convinces  vou  to 
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1619  the  contrary  bevond  a  reasonable  doubt,  as  defined 
in  these  instructions. 

XVIII.  You  must  find  the  defendant  (name  defendant) 
not  guilty  of  Count  One  of  the  Indictment  unless  his  cj;uilt 
on  that  Count  is  established  beyond  a  reasonable  dc^ubt. 
You  must  find  the  defendant  (name  defendant)  not  guilty 
of  Count  Two  of  the  Indictment  unless  his  guilt  on  pat 
Count  is  established  beyond  a  reasonable  doubt.  Ptoof 
beyond  a  reasonable  doubt  is  such  as  will  produce  an  abid¬ 
ing  conviction  in  the  mind  to  a  moral  certainty  that  j  the 
fact  exists,  that  is  claimed  to  exist  so  that  you  feel  certain 
that  it  exists.  A  balance  of  proof  is  not  sufficient.  A  jipor 
in  a  criminal  case  ought  not  to  condemn  unless  the  Evi¬ 
dence  excludes  from  his  mind  all  reasonable  doubt;  unless 
he  be  so  convinced  by  the  evidence,  no  matter  what: the 
class  of  the  evidence  of  the  defendant’s  guilt,  that  a  pru¬ 
dent  man  would  feel  safe  to  act  upon  that  conviction  in 
matters  of  the  highest  concern  and  importance  to  his  <pwn 
dearest  personal  interests. 

XIX.  The  reasonable  doubt  which  must  result  in  a  per- 
dict  of  not  guilty  can  arise  in  your  minds  solely  fromjthe 
character  evidence  given  on  behalf  of  the  defendant  (name 
defendant). 

1620  XX.  The  service  of  the  subpoena  upon  the  de¬ 
fendants  placed  upon  them  the  obligation  to  produce 

only  such  papers  called  for  in  the  subpoenas  as  they 
individually  had  in  their  custody. 

XXI.  The  service  of  subpoenas  upon  the  individual 
members  of  the  Executive  Board  of  the  organization  did 
not  place  them  under  any  duty  to  act  as  a  Board. 

XXII.  If  the  facts  in  this  case  with  regard  to  defendant 
(name  defendant)  are  as  consistent  with  his  innocepce 
as  with  his  guilt,  you  must  find  the  defendant  (name 
defendant)  not  guilty. 

XXIII.  The  form  of  your  verdict  may  be  any  one  of 
the  following: 

A.  We,  the  Jury,  find  the  defendants  not  guilty. 
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B.  We,  the  Jury,  find  the  defendants  guilty  as  charged. 

C.  We,  the  Jury,  find  the  defendants  (name  defendants) 
not  guilty,  and  the  defendants  (name  defendants)  guilty 
as  charged. 

THE  COURT:  As  I  said  to  you  gentlemen,  I  have  in 
my  charge  covered  in  principle,  some  of  the  suggested 
prayers  of  both  sides.  Others  I  have  indicated  to  you  my 
disallowance. 

1621  The  instructions  which  I  will  give  are  in  substan¬ 
tial  accord  with  what  I  indicated  to  vou  in  chambers 

that  I  would  give. 

Xow,  I  say  to  you  this,  that  when  I  finish  my  charge, 
if  either  or  both  of  you  have  anything  to  say  to  the  Court, 
if  you  will  indicate  your  desire  to  approach  the  bench,  I 
will  stop  at  that  point. 

MR.  ROGGE :  While  we  are  taking  this  opportunity, 
these  are  three  suggestions.  I  don’t  know  whether  your 
Honor  can  read  them  or  not.  They  are  three  additional 
suggestions.  We  drafted  these  over  the  noon  recess,  and 
we  call  them  to  your  Honor’s  attention. 

(Mr.  Rogge  handed  a  paper  to  the  Court,  and  the  follow¬ 
ing  is  a  verbatim  copy  of  the  three  suggestions  referred 
to:) 

‘  ‘  Statements  made  by  any  defendant  out  of  the  presence 
of  another  defendant  are  not  to  be  considered  against  any 
defendant  except  the  one  making  the  statement. 

It  is  immaterial  to  the  issues  in  this  case  whether  or  not 
defendants  took  any  action  or  refrained  from  taking  any 
action  which  they  could  take  only  as  a  group  at  a  meeting 
of  the  Executive  Board. 

If  you  find  that  the  defendants  or  any  of  them  wilfully 
defaulted  by  aiding  and  abetting  another  or  others  to 
make  wilful  default,  you  must  find  that  they 

1622  did  so  aid  and  abet  in  the  District  of  Columbia 
in  order  to  find  them  guilty.” 

MR.  ROGGE:  As  a  matter  of  fact,  I  did  not  fully 
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understand  your  Honor’s  point  on  aid  and  abet,  I  will  have 
to  admit,  until  I  discussed  it  with  my  associates  this  nooij. 

MR.  MURRAY:  We  think  the  first  suggestion  is  Jail 
right,  your  Honor;  the  second  is  wrrong,  and  the  t^ird 
there  is  some  doubt  about. 

THE  COURT :  I  agree  with  you  on  the  first  one. 

MR.  MURRAY :  I  don’t  know  the  law  on  the  third  ojne. 

MR.  ROGGE:  I  don’t  either,  Judge,  to  be  frank  wjith 
you. 

MR.  MURRAY :  It  seems  to  me  a  person  could  aid  4nd 
abet  by  sending  someone  into  another  jurisdiction. 

Mr.  WOLF:  Aiding  and  abetting  is  the  default. 

MR.  MURRAY :  The  aiding  and  abetting  can  be  the 
encouraging  of  one  to  default;  counselling.  That  cojild 
be  done  in  New  York  and  they  could  default  in  Washington. 

THE  COURT:  I  will  grant  your  first  one  and  reacj  it 
in  what  I  hope  will  be  an  appropriate  place. 

“Statements  made  by  any  defendant  out  of  the  presence 
of  another  defendant  are  not  to  be  considered  against 
any  defendant  except  the  one  making  the  statement.” 

Is  that  all  right? 

MR.  ROGGE:  Yes. 

1623  MR.  MURRAY:  Yes,  sir. 

THE  COURT :  And  you  asked  the  question,  Mr. 
Rogge,  whether  these  other  two  would  be  included  in  the 
record,  and  I  say  yes. 

MR.  ROGGE :  Thank  you,  your  Honor. 

I  may  say  that  on  the  last  one,  Judge,  I  didn’t  just  fully 
appreciate  your  ruling  on  aid  and  abet  until  I  discussed 
it  with  my  associates  at  noon  time.  I  have  had  a  lot  of 
things  on  my  mind,  too. 

It  sounded  good  the  way  they  drafted  it.  I  have  no  ijiw 
to  cite  on  it,  but  I  am  asking  for  it. 

THE  COURT :  Very  well,  sir. 

MR.  ROGGE:  Your  decisions  on  this  are  agreeable  to 
us,  but  I  wonder  if  your  Honor  should  also  strike  out  that 
much  (indicating  on  indictment). 
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THE  COURT:  You  haven’t  any  objection  on  that,  do 
you? 

MR.  MURRAY:  No. 

THE  COURT:  Very  well. 

Then  I  understand  from  both  you  gentlemen  that  this 
is  the  indictment  as  it  stands  now. 

MR.  MURRAY :  I  haven’t  looked  at  it,  your  Honor. 

THE  COURT:  Excuse  me. 

MR.  MURRAY  (after  examining  the  document) :  Yes. 

(Counsel  returned  to  the  trial  table.) 

1624  Charge  to  the  Jury 

THE  COURT  (Keech,  J.) :  Ladies  and  gentle¬ 
men  of  the  jury,  sixteen  defendants  are  here  on  trial  under 
an  indictment  charging  violations  of  Title  18,  Section  88, 
and  Title  2,  Section  192,  of  the  United  States  Code. 

Count  1  of  the  indictment  deals  with  the  violation  of 
IS  United  States  Code  88,  conspiracy  to  defraud  the 
United  States.  As  to  that  count,  you  are  advised  that 
the  Court  has  entered  a  judgment  of  acquittal  as  to  each 
and  every  defendant.  When  you  receive  the  indictment 
you  will  not  concern  yourself  with  the  parts  deleted  by 
pencil. 

Count  2  of  the  indictment  charges  violation  of  2  United 
States  Code  192.  The  substance  of  that  section  as  appli¬ 
cable  in  this  case  is: 

“Every  person  who  having  been  summoned  as  a  witness 
by  the  authority  of  either  House  of  Congress  to  give  testi¬ 
mony  or  to  produce  papers  upon  any  matter  under  in¬ 
quiry  before  *  *  #  any  committee  of  either  House  of 
Congress,  willfully  makes  default  *  *  *  shall  be  deemed 
guilty  of  a  misdemeanor  *  * 

It  is  now  your  duty  to  determine  whether  the  defendants 
are  guilty  or  not  guilty  of  the  charge  under  Count  2.  It 
is  my  duty  to  instruct  you  as  to  the  law  applicable  to  this 
case,  and  that  must  govern  you  in  your  deliberations  and 
in  arriving  at  your  conclusion.  You  are  bound  and  obli- 
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gated  to  follow  the  Court’s  instructions  as  to  the 

1625  law,  but  you,  ladies  and  gentlemen  of  the  jur^,  are 
the  sole  judges  of  the  facts,  and  you  must  determine 

the  facts  for  yourselves,  solely  on  the  basis  of  the  relevant 
evidence  adduced  before  you. 

The  Court  is  permitted  to  summarize  and  discuss  the 
evidence  in  order  to  assist  the  jury  in  arriving  ht  its 
conclusions ;  but,  if  your  recollection  of  the  evidence  djiffers 
in  any  respect  from  the  Court’s  recollection,  then!  your 
recollection  must  prevail,  because  the  final  decision  on  the 
facts  is  entirely  within  your  province,  while  my  instruc¬ 
tions  are  binding  on  vou  onlv  as  to  the  law. 

The  fact  that  a  defendant  has  been  indicted  apd  is 
charged  with  a  crime  is  not  in  itself  to  be  taken  ps  an 
indication  of  guilt,  and  no  inference  is  to  be  drawn  against 
him  from  that  fact,  because  an  indictment  is  merely  the 
machinery  and  procedure  that  the  law  provides  for  bring¬ 
ing  a  defendant  before  the  Court  and  placing  him  on  (trial. 
That  is  the  only  function  of  an  indictment;  and  this 
(indicating)  is  the  indictment  which  will  be  given  you  by 
the  Clerk  when  you  retire  to  consider  the  case. 

Every  defendant  in  a  criminal  case  is  presumed  tio  be 
innocent,  and  this  presumption  of  innocence  attaches  to 
the  defendant  throughout  the  trial.  The  burden  of  proof 
is  on  the  Government  to  prove  the  defendant  guilty  beyond 
a  reasonable  doubt,  and  unless  the  Government  sustains 
this  burden  and  proves  beyond  a  reasonable  dAubt 

1626  that  he  committed  the  crime  with  which  hfe  is 
charged,  you  must  find  him  not  guilty. 

But,  you  might  ask,  what  is  meant  by  “a  reasonable 
doubt.”  It  does  not  mean  any  doubt  whatsoever.  Proof 
beyond  a  reasonable  doubt  is  proof  to  a  moral  certainty 
and  not  proof  to  an  absolute  or  a  mathematical  certainty. 
By  a  reasonable  doubt,  as  its  name  implies,  is  meant  a 
doubt  based  on  reason,  not  any  whimsical  or  capricious 
conjecture.  It  is  a  doubt  which  is  reasonable  in  view  of 
all  the  evidence.  If,  after  impartial  comparison  and  Aon- 
sideration  of  all  the  evidence,  you  can  candidly  say  that 
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you  are  not  satisfied  with  the  guilt  of  the  defendant,  you 
have  a  reasonable  doubt.  But,  if  after  such  impartial 
comparison  and  consideration  of  all  the  evidence  you  can 
truthfully  say  that  you  have  an  abiding  conviction  of  the 
defendant’s  guilt,  such  as  you  would  be  willing  to  act  upon 
in  the  more  weighty  and  important  matters  relating  to 
your  personal  affairs,  then  you  have  no  reasonable  doubt. 

If  the  facts  in  this  case  with  regard  to  any  defendant 
are  as  consistent  with  his  innocence  as  with  his  guilt,  you 
must  find  the  defendant  not  guilty. 

Evidence  of  good  character,  taken  in  conjunction  with 
all  the  other  evidence  before  you,  may  be  sufficient  to  create 
in  your  minds  a  reasonable  doubt,  although  without  it  the 
other  evidence  would  be  convincing. 

1627  In  determining  whether  the  Government  has  es¬ 
tablished  the  charge  against  the  defendants  beyond 
a  reaosnable  doubt,  you  will  consider  and  weigh  all  the 
testimony  of  all  the  witnesses  who  have  testified  before 
you.  You  are  the  sole  judges  of  the  credibility  of  wit¬ 
nesses.  In  determining  whether  to  believe  the  testimony 
of  any  witness,  and  in  weighing  the  testimony  of  any 
witness,  you  may  consider  his  demeanor  on  the  stand; 
his  manner  of  testifying;  whether  he  impresses  you  as 
having  an  accurate  memory  and  recollection,  and  whether 
he  impresses  you  as  a  truth-telling  individual. 

The  indictment  charges  the  defendants  with  contempt 
of  Congress  in  willfully  failing  to  produce  certain  records 
subpoenaed  by  a  committee  of  the  House  of  Representa¬ 
tives.  It  is  alleged  that  the  House  Committee  on  Un- 
American  Activities  was  conducting  an  investigation  into 
subversive  and  un-American  propaganda  activities  in  the 
United  States  which  attack  the  principle  of  the  form  of 
government  guaranteed  by  the  Constitution  of  the  United 
States,  an  inquiry  which  was  authorized  by  House  Reso¬ 
lution  5  of  the  79th  Congress,  adopted  January  3,  1945; 
that  in  the  course  of  this  investigation  the  Un-American 
Activities  Committee  was  seeking  to  obtain  access  to  the 


records  of  the  Joint  Anti-Fascist  Refugee  Committee^  that 
the  defendants  were  all  members  of  the  governing  pody, 
or  “Exeutive  Board”,  of  the  Joint  Anti-Fascist  Refugee 
Committee.  It  is  further  alleged  that  the  defend- 

1628  ants  and  each  of  them  were  summoned  to  appear 
before  the  Un-American  Activities  Committed  on 

April  4,  1946,  by  subpoena  directing  the  association  by 
name  and  also  by  subpoena  directing  each  of  the  defend¬ 
ants  to  produce  before  the  Committee  at  the  time  stated 
certain  records  of  the  Refugee  Committee,  specifically,  all 
books,  ledgers,  records,  and  papers  relating  to  the  receipt 
and  disbursement  of  money  by  or  on  account  of  the  ^oint 
Anti-Fascist  Refugee  Committee  or  any  subsidiary  or 
subcommittee  thereof,  together  with  all  correspondence:  and 
memoranda  of  communications  by  any  means  whatsoever 
with  persons  in  foreign  countries  for  the  period  from 
January  1,  1945,  to  March  29,  1946.  It  is  further  alleged 
that,  in  response  to  these  subpoenas,  each  and  all  of  the 
defendants  appeared  before  the  Congressional  committee 
on  April  4,  1946,  but  failed  to  produce  the  records  called 
for  in  the  subpoenas,  as  they  had  power  to  do,  and  thereby 
willfully  made  default. 

The  Government  has  introduced  evidence  in  support  of 
the  various  allegations  of  the  indictment. 

The  defense  has  not  disputed  that  a  paper  purporting 
to  be  a  subpoena  was  served  upon  each  of  the  defendants, 
but  contends  that  such  papers  were  not  in  fact  proper 
subpoenas  issued  by  authority  of  a  House  of  Congresls. 

The  Court  instructs  you,  as  a  matter  of  law’,  that  the 
Committee  on  Un-American  Activities  of  the  House  of 
Representatives  was  a  validly  constituted  committee 

1629  of  the  Congress;  that  said  Committee  had  jurisdic¬ 
tion  over  the  matters  under  consideration;  that  the 

documents  requested  w*ere  pertinent  thereto ;  that  the  Cbm- 
mittee  had  a  reasonable  basis  for  issuing  the  subpoeinas 
in  question ;  and  that  the  subpoenas  were  not  unreasonable 
in  requesting  production  of  the  various  documents  de¬ 
scribed  therein.  The  Court  further  instructs  you,  a!s  a 
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matter  of  law,  that,  in  substance,  the  paper  alleged  to  have 
been  served  on  each  of  the  defendants  constituted  an 
adequate  subpoena. 

The  defense  has  not  disputed  the  allegation  that  each 
of  the  defendants  appeared  before  the  Committee  on 
Un-American  Activities  on  the  date  when  he  was  required 
to  appear,  and  at  that  time  did  not  produce  the  papers 
described  in  the  subpoena  served  upon  him ;  but  the  defense 
contends  that  the  defendants  individually  did  not  have 
possession,  custody,  or  control  over  any  of  the  material 
requested  in  the  subpoena,  that  they  were  therefore  unable 
to  comply  with  the  request  to  produce  the  documents,  and 
therefore  their  failure  to  comply  was  not  a  willful  default. 

You  will  note  that  the  indictment  alleges  that  each  and 
all  of  the  defendants  appeared  before  the  Un-American 
Activities  Committee  on  April  4, 1946,  but  failed  to  produce 
the  records  called  for  in  the  subpoenas;  whereas  the 
evidence  introduced  as  to  the  defendant  Barsky  was  that 
the  subpoena  directed  him  to  appear  on  January  30, 
1630  1946,  and  that  the  hearing  was  postponed  to  Feb¬ 
ruary  13,  1946,  at  which  time  said  defendant  Barsky 
appeared  but  failed  to  produce  therecords.  You  are  in¬ 
structed,  as  a  matter  of  law,  that  if  you  find  all  of  the 
elements  of  the  offense  have  been  proved  as  to  the  de¬ 
fendant  Barsky  as  of  the  date  he  appeared  before  the 
Committee,  then  your  verdict  as  to  the  defendant  Barsky 
must  be  “guilty.” 

You  will  also  note  that,  while  the  indictment  names 
seventeen  defendants,  including  one  Ernestina  G.  Fleisch- 
man,  she  was  not  on  trial  in  this  cause.  The  Court  there¬ 
fore  instructs  you  that  you  are  not  to  be  concerned  with 
her  in  this  case. 

You  are  further  instructed,  as  a  matter  of  law,  that  you 
are  not  to  be  concerned  wdth  the  fact  that  there  may  have 
been  other  members  of  the  Executive  Board  of  the  Refugee 
Committee  who  were  not  indicted. 

I  instruct  you  that  you  are  not  to  concern  yourselves 
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with  evidence  ruled  out  by  the  Court,  nor  are  you  to  con¬ 
sider  colloquies  between  opposing  counsel  or  between  court 
and  counsel,  as  they  are  not  evidence. 

I  instruct  you,  by  way  of  repetition,  that  the  opening 
statements  of  counsel  for  the  Government  and  for  the 
defendants,  as  well  as  their  closing  arguments,  are  not 
evidence. 

There  has  been  considerable  evidence  introduced  in  this 
case,  both  by  the  Government  and  by  the  defense,  which 
was  not  material  to  the  issues  involved,  so  I  want  to 
1631.  stress  two  points  to  you : 

First:  Your  determination  of  the  guilt  or  iijno- 
cence  of  each  defendant  must  be  reached  solely  on  the 
basis  of  the  relevant  evidence  adduced  at  this  trial,  without 
any  feeling  of  emotion,  bias  or  prejudice,  without  Jmy 
anger  on  the  one  hand,  and  without  any  sympathy  on  the 
other. 

Second :  The  nature  of  the  activities  of  the  defendants, 
or  of  the  organization  with  which  they  were  connected^  is 
not  an  issue  in  this  case,  and  it  is  your  duty  entirely  to 
disregard  any  speculation  on  that  subject.  The  issues 
which  you  are  called  upon  to  determine  and  the  b4sic 
elements  of  the  offense  with  which  defendants  are  charged 
have  been  and  will  be  defined  by  the  Court,  and  you  shoiild 
confine  your  consideration  to  them. 

It  is  incumbent  upon  the  Government  to  prove  each  and 
all  of  the  essential  elements  of  the  crime  charged.  Briefly, 
the  elements  of  this  offense,  as  applicable  to  each  of  jhe 
defendants,  are  as  follows: 

(1)  That  the  Chairman  of  the  Committee  on  Un- Amer¬ 
ican  Activities  of  the  House  of  Representatives  caused 
to  be  prepared  a  subpoena  directing  the  defendant  to 
appear  before  the  Committee  and  produce  the  recoitds 
described  therein. 

(2)  That  such  subpoena  was  signed  by  the  Chairman 
of  said  Committee,  and  was  served  by  a  person  designated 
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by  said  Chairman  by  placing  the  same  in  the  posses- 

1632  sion  of  the  defendant. 

(3)  That  the  defendant,  alone  or  in  concert  with 
one  or  more  of  the  defendants,  had  custody  or  dominion 
and  control  over  such  records. 

(4)  That  the  defendant,  acting  alone  or  in  concert  with 
one  or  more  of  the  defendants  and  with  knowledge  that 
he  had  been  served  with  such  subpoena,  willfully  made 
default,  that  is,  willfully  failed  to  produce  the  records 
called  for  by  the  subpoena. 

The  Court  instructs  you  that  it  is  the  law  that  when  two 
or  more  persons  act  in  concert  or  participate  in  an  illegal 
activity,  each  is  responsible,  irrespective  of  the  part  he 
plays  in  the  activity;  or  if  one  person  aids  or  abets, 
advises,  or  counsels,  or  encourages  another  to  commit 
an  offense,  he  is  equally  liable  under  the  criminal  law 
with  the  one  who  physically  commits  it.  If  you  find  that 
one  or  more  or  all  of  the  defendants  did  not  participate 
in  these  activities,  or  did  not  aid,  abet,  counsel  or  advise 
another  to  commit  an  offense,  you  shall  find  him  or  them 
“not  guilty ”.  And  in  that  connection,  I  will  charge  you, 
ladies  and  gentlemen,  that  statements  made  by  any  defend¬ 
ant  out  of  the  presence  of  another  defendant  are  not  to  be 
considered  against  any  defendant  except  the  one  making 
the  statement. 

Several  times  during  this  charge  I  have  used  the  term 
“willful”  or  “willfully”.  “Willful”  as  used  in  2 

1633  United  States  Code  192,  the  section  under  which 
defendants  were  indicted,  means  “deliberate  and 

intentional”  and  not  inadvertent  or  accidental.  Thus,  the 
motive  of  the  defendant  in  failing  to  comply  with  the 
subpoena  and  his  reason  for  such  failure  are  not  material, 
so  long  as  you  find  that  he  did  so  intentionally  and 
deliberately. 

The  charge  in  this  indictment,  although  sometimes  re¬ 
ferred  to  as  “contempt”,  does  not  mean  a  personal  ani¬ 
mosity  or  dislike  toward  the  Congressional  committee  or 
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any  of  its  members.  The  charge  consists  of  the  elements 
as  I  have  defined  them  to  you. 

If  you  believe  the  prosecution  has  proved,  beyond  a 
reasonable  doubt,  each  and  all  of  the  elements,  as  outlined 
and  explained,  then  you  must  find  the  defendant  “guilfy”. 

If,  on  the  other  hand,  you  believe  the  Government  has 
not  proved,  beyond  a  reasonable  doubt,  each  and  all  of 
the  elements,  then  you  must  find  the  defendant  ‘[not 
guilty”.  I 

Your  verdict  may  be  “guilty”  or  “not  guilty”  as  to  one 
or  more  or  all  of  the  defendants. 

The  Court  repeats  to  you  that  it  has  entered  a  judgment 
as  to  each  and  all  of  the  defendants,  so  far  as  Count  JL  is 
concerned.  And,  further,  it  repeats  to  you  that  that  is 
no  concern  of  yours. 

You  will  render  a  separate  verdict,  as  to  Count  of 
“guilty”  or  “not  guilty”  as  to  each  of  the  def^nd- 
1634  ants.  You,  of  course,  know  that  your  verdicts  njust 
be  unanimous. 

MR.  ROGGE:  May  we  approach  the  bench? 

THE  COURT :  Yes,  sir. 

(Counsel  for  both  sides  approached  the  bench  and  Con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows  :j) 

MR.  ROGGE:  I  do  this  simply  because  the  rules  ^ay 
that  I  have  to  make  my  specific  objections  after  the  Count’s 
charge,  and,  so  for  that  purpose,  I  want  to — I  know  we 
discussed  this. 

THE  COURT :  Yes.  | 

MR.  ROGGE:  My  objections  are  to  the  ruling  that  ithe 
documents  were  subpoenas,  that  the  House  Committee  was 
constitutional,  that  the  inquiry  was  pertinent,  with  refer¬ 
ence  to  the  guilt  of  Dr.  Barsky,  with  reference  to  |he 
instruction  on  custody  and  with  reference  to  the  instruction 
on  willfulness,  and  suggest,  instead,  an  instruction  whfch 
at  your  Honor’s  request  has  been  set  in  the  record. 

THE  COURT :  Yes.  I 

MR.  WOLF:  I  don’t  know  whether  your  Honor  wants 
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us  to  go  through  the  reasons.  The  rules  require  that  the 
reasons  be  stated.  They  were  stated  this  morning  in 
conference. 

THE  COURT:  Do  you  desire  to  have  them  set  on  the 
record,  their  reasons  for  their  exceptions,  sir? 

MR.  MURRAY :  I  am  sorry;  I  didn’t  follow  you. 

1635  MR.  ROGGE :  The  rules  require  that  the  reasons 
have  to  be  set  forth,  Mr.  Murray.  Now,  if  we  may 

just  shorten  this  by  not  repeating  them  here,  it  would  save 
time. 

MR.  MURRAY :  I  think  the  record  is  well  preserved, 
myself. 

MR.  WOLF:  There  is  no  charge  that  the  crime  was  in 
the  District  of  Columbia. 

THE  COURT:  What  is  your  specific  suggestion? 

MR.  WOLF:  Since  there  is  an  element  of  aiding  and 
abetting — 

THE  COURT:  You  are  preserving  the  point? 

MR.  WOLF:  Yes. 

THE  COURT :  Well,  that  is  in  your  prayer,  sir. 

Then  there  is  nothing  further  for  me  to  decide? 

MR.  MURRAY:  No,  sir. 

THE  COURT :  Very  well. 

(Counsel  returned  to  the  trial  table.) 

THE  COURT :  You  may  now  retire  to  the  jury  room  to 
carefully  and  deliberately  consider  this  case  in  the  light 
of  the  evidence  adduced  and  the  instructions  which  I  have 
given  you. 

After  reaching  the  jury  room,  you  will  select  a  foreman 
from  among  your  group  who  will  represent  you  when  you 
return  to  the  court  with  your  verdict. 

You  may  retire  now  to  consider  the  case. 

1636  Now,  Mr.  Alternate  Juror,  I  will  ask  you  to 
remain,  sir. 

(Thereupon,  at  2:55  o’clock  p.  m.,  the  jury  retired  to 
deliberate  of  their  verdict.) 
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THE  COURT:  Now,  will  you  gentlemen  come  to  the 
bench  a  minute,  and  Mr.  Stephens,  the  alternate  jurojr. 

(Counsel  for  both  sides,  and  the  alternate  juror, j  Mr. 
Stephens,  approached  the  bench  and  conferred  witlji  the 
Court  as  follows:) 

THE  COURT :  Mr.  Stephens,  I  just  wanted  to  cab)  you 
to  the  bench  and  thank  you  on  behalf  of  counsel  foi)  the 
Government  and  the  defendants,  and  the  Court,  for  jyour 
service.  It  has  become  clear  to  you  the  reason  that]  you 
were  called,  sir,  but  we  didn’t  reach  the  second  alternate, 
so  therefore  it  wasn’t  necessarv  for  vou  to  function.  (But 
we  do  thank  you  for  your  service,  and  you  are  now  advtised 
that  you  are  excused  finally,  sir. 

JUROR  STEPHENS:  Thank  you,  your  Honor. 

MR.  ROGGE :  One  thing  more :  May  we  agree  to  Ijiave 
an  objection  to  the  instruction  on  aiding  and  abetting)? 

MR.  MURRAY :  I  understand  it  is  in  there.  It  ijs  in 
that  yellow  paper  which  contains  the  three  paragraphs. 

THE  COURT:  Yes.  j 

(There  was  a  recess  at  this  point.) 

1637  (The  proceedings  were  resumed  at  3:40  o’cjoek 
p.  m.,  in  the  absence  of  the  jury,  as  follows:) 

THE  COURT :  Will  counsel  approach  the  bepch, 
please? 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  which  conference  was  not  reported.) 

THE  COURT:  Mr.  Reporter,  will  you  come  to  the 

bench,  please?  j 

(The  reported  approached  the  bench.) 

THE  COURT:  Counsel  for  the  Government  and  for 

i 

the  defendants  were  called  to  the  bench  and  the  Court 
read  a  note  which  the  marshal  had  given  to  him  by  the 
iurv,  which  reads  as  follows :  I 

“Your  Honor,  do  you  wish  this  jury  to  bring  in  a 
verdict  as  to  each  individual  defendant  or  the  group  a$  a 
whole.”  ] 

Signed  “Foreman”. 

And  on  the  side  it  says  “To  Justice  Keech.” 


614 


And  under  that  I  have  put:  “As  to  each  individual 
defendant.”  Signed  “R.  B.  Keech.” 

I  understand  that  counsel  are  agreeable  to  returning  it 
to  the  jury  in  that  manner. 

MR.' ROGGE:  Right. 

MR.  MURRAY :  That  is  correct. 

THE  COURT:  Mr.  Marshal,  you  can  give  that 
1633  to  the  jury,  then. 

THE  DEPUTY  MARSHAL:  Yes,  sir. 

ADDITIONAL  PORTIONS  OF  THE  RECORD  ADDED 

BY  APPELLANTS 

1897  Opinion 

Indictments  under  U.  S.  Code,  Title  2,  sec.  192,  for 
failure  to  produce  documents  subpoenaed  by  the  House 
Committee  on  Un-American  Activities;  and  for  conspiracy 
to  violate  U.  S.  Code,  Title  2,  Sec.  192.  On  motions  to  dis¬ 
miss  indictments.  Motions  denied. 

1S9S  Charles  A.  Horskv,  Esq.,  Washington,  D.  C.,  for 
the  defendant  Richard  Morford,  for  the  motion. 

Abraham  J.  Isserman,  Esq.,  Washington,  D.  C.,  for  the 
defendant  George  Marshall,  for  the  motion. 

0.  John  Rogge,  Esq.,  New  York,  N.  Y.,  for  the  defendant 
Helen  R.  Bryan,  and  the  defendants  Edward  Iv.  Barsky 
et  al.,  for  the  motion. 

George  Morris  Fay,  Esq.,  United  States  Attorney,  and 
Charles  B.  Murray,  Esq.,  Assistant  United  States  Attorney, 
both  of  Washington,  D.  C.,  opposed. 

In  January  1945  the  House  of  Representatives  of  the 
LYiited  States,  by  House  Resolution  No.  5,  79th  Congress, 
1st  Session,  created  a  Committee  known  as  the  Committee 
on  Un-American  Activities,  which  was  authorized  to  make 
investigations  of  “(1)  the  extent,  character,  and  objects  of 
un-American  propaganda  activities  in  the  Lnited  States, 
(2)  the  diffusion  within  the  United  States  of  subversive 
and  un-American  propaganda  that  is  instigated  from  for¬ 
eign  countries  or  of  a  domestic  origin  and  attacks  the  prin- 
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ciple  of  the  form  of  government  as  guaranteed  by  jour 
Constitution,  and  (3)  all  other  questions  in  relation  thejreto 
that  would  aid  Congress  in  any  necessary  remedial  legis¬ 
lation.” 

The  defendants  Richard  Morford,  George  Marshall  jand 
Helen  Bryan,  have  been  indicted  under  U.  S.  Code,  Titje  2, 
Sec.  192,1  for  failure  to  comply  with  subpoenas 
1899  duces  tecum  issued  by  the  Committee  and  directing 
them  to  produce  certain  records  before  the  Cjom- 

mittee. 

The  indictment  against  Richard  Morford  alleges  thajt  he 
was  subpoenaed  to  produce  “all  books,  records,  papers  jand 
documents  showing  all  the  receipts  and  disbursement^  of 
money  by  the  National  Council  of  American-Soviet 
ship,  Inc.,  and  all  correspondence,  memoranda  a 
munications  with  any  and  all  persons,  together  with  a  com¬ 
plete  list  of  all  affiliated  organizations,  for  the  year  194'5.” 

The  indictment  against  the  defendant,  George  Marshall, 
alleges  that  he  was  subpoenaed  to  produce  “all  books,  .rec¬ 
ords,  documents  and  correspondence  pertaining  to  the 
National  Federation  for  Constitutional  Liberties  relating 
to  the  solicitation  and  disbursement  of  funds  with  a  list 

of  contributors.”  This  indictment  also  charges  the  de- 

°  # 

fendant  Marshall  with  refusal  to  answer  questions  as  to 
whether  he  had  any  connection  with  an  organization  kniwn 
as  the  Marshall  Foundation. 

The  indictment  against  the  defendant  Helen  R.  Brk-an 

alleges  that  she  was  subpoenaed  to  produce  “all  books, 

ledgers,  records  and  papers  relating  to  the  receipt  knd 

disbursement  of  monev  bv  or  on  account  of  the  Joint  Ajnti- 
_ 

1  U.  S.  Code,  Title  2,  Sec.  192,  reads  as  follows: 

“Every  person  who  having  been  summoned  as  a  witness  by  the 
authority  of  either  House  of  Congress  to  give  testimony  or  to  produce 
papers  upon  any  matter  under  inquiry  before  either  House,  or  any  .  oint 
committee  established  by  a  joint  or  concurrent  resolution  of  the  "two 
Houses  of  Congress,  or  any  committee  of  either  House  of  Congress,  fvill- 
fully  makes  default,  or  who,  having  appeared,  refuses  to  answer  any 
question  pertinent  to  the  question  under  inquiry,  shall  be  deemed  gipilty 
of  a  misdemeanor,  punishable  by  a  fine  of  not  more  than  $1,000  nor  less 
than  $100  and  imprisonment  in  a  common  jail  for  not  less  than  one 
month  nor  more  than  12  months.” 


Friend- 
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Fascist  Refugee  Committee  or  any  subsidiary  or  subcom¬ 
mittee  thereof,  together  with  all  correspondence  and  memo¬ 
randa  of  communications  by  any  means  whatsoever  with 
persons  in  foreign  countries  for  the  period  from  January 
1,  11)45,  to  March  29,  1946.” 

The  indictment  against  the  defendants  Edward  K.  Barsky 
and  others  consists  of  two  counts.  The  first  count  avers 
that  they  were  members  of  the  Executive  Board  of  the 
Joint  Anti-Fascist  Refugee  Committee,  and  charges  them 
with  a  conspiracy  to  defraud  the  United  States  by 
1900  encouraging  the  defendant  Helen  R.  Bryan  to  refuse 
to  produce  records  before  the  Committee;  and  fur¬ 
ther  with  a  conspiracy  to  violate  U.  S.  Code,  Title  2, 
Sec.  192. 

The  second  count  of  this  indictment  charges  the  defend¬ 
ants  with  the  substantive  offense  of  failure  to  comply  with 
a  subpoena  directing  them  to  produce  “all  books,  ledgers, 
records  and  papers  relating  to  the  receipt  and  disburse¬ 
ment  of  money  by  or  on  account  of  the  .Joint  Anti-Fascist 
Refugee  Committee  or  any  subsidiary  or  any  subcommittee 
thereof,  together  with  all  correspondence  and  memoranda 
of  communications  by  any  means  whatsoever  with  persons 
in  foreign  countries  for  the  period  from  January  1,  1945, 
to  March  29,  1946.” 

The  defendants  now  move  to  dismiss  the  indictments  for 
alleged  failure  to  state  an  offense  against  the  United 
States. 

The  principal  contention  advanced  by  the  defendants  is 
that  the  House  Resolution  under  which  the  Committee 
acted,  is  invalid. 

It  is  elementary  that  for  use  in  connection  with  the  exer¬ 
cise  of  its  power  to  legislate  and  to  appropriate  funds, 
the  Congress  has  the  authority  to  secure  information. 
Ordinarily  legislation  cannot  be  intelligently  enacted  with¬ 
out  previously  ascertaining  facts  from  which  conclusions 
can  be  drawn  as  to  whether  need  for  legislation  exists  and, 
if  so,  what  form  the  legislation  should  assume.  Similarly, 
detailed  data  are  necessary  in  connection  with  the  appro- 
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priation  of  moneys.  Historically  the  control  of  the  j^urse 
is  one  of  the  basic  and  vital  functions  of  the  legislative 
branch  of  the  Government.  Whenever  necessary  or 

1901  desirable  the  Congress  may  secure  the  requisite 
facts  by  study  and  research,  or  by  procuring  infor¬ 
mation  from  persons  who  volunteer  it.  The  Congress, 
however,  is  not  limited  to  these  sources  of  knowledge^  It 
has  the  right  to  compel  the  disclosure  of  factual  material. 
At  times  this  is  the  onlv  method  bv  which  necessarv  data 
can  be  obtained.  For  this  purpose,  the  Congress  piay 
issue  subpoenas  to  require  the  attendance  of  witnesses  and 
to  exact  the  production  of  records  and  documents.  Wjhen 
resort  is  had  to  this  course,  the  customary  practice  ifc  to 
delegate  the  duty  to  a  Committee. 

Manifestly,  the  sole  purpose  for  which  the  Congress  linay 
carry  on  investigations  and  secure  information  is  in  <jon- 
nection  with  the  exercise  of  its  legislative  function  find 
with  the  appropriation  of  moneys.  It  may  not,  for  ex¬ 
ample,  compel  the  divulgence  of  information  for  the  pur¬ 
pose  of  ascertaining  whether  a  crime  has  been  committed 
as  a  basis  for  a  criminal  prosecution,  since  this  is  a  maiter 
for  the  judiciary  and  for  the  prosecuting  officers  of  fhe 
Government.  On  the  other  hand,  if  the  same  information 
is  desired  for  use  in  connection  with  legislation,  the  Con¬ 
gress  has  a  right  to  demand  it.  The  information  sough^  to 
be  secured  by  a  Congressional  Committee  must  be  ger¬ 
mane  to  the  legislative  or  the  appropriating  function. 

In  connection  wdth  the  exercise  of  these  powers,  however, 
the  Congress  is  not  limited  to  securing  information  pre¬ 
cisely  and  directly  bearing  on  some  proposed  measure,  ifhe 
enactment  of  which  is  contemplated  or  considered.  The 
collection  of  facts  may  cover  a  wide  field.  Obviously  in 
order  to  act  in  an  enlightened  manner,  it  may  be  necessajry 
and  desirable  for  the  Congress  to  become  acquainted  not 
only  with  the  precise  topic  involved  in  prospective 

1902  legislation,  but  also  with  all  matters  that  may  have 
an  indirect  bearing  on  the  subject.  For  example,  in 
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connection  with  the  regulation  of  interstate  commerce,  it 
may  conceivably  become  desirable  for  Congress  to  secure 
facts  bearing  solely  on  some  aspects  of  intrastate  com¬ 
merce.  Or,  in  enacting  criminal  legislation,  it  may  first 
become  desirable  to  investigate  conditions  in  States  and 
localities  involving  violations  of  local  law.  In  connection 
with  appropriating  funds  and  determining  what  allotments 
of  moneys  should  be  made,  it  may  become  desirable  to  ob¬ 
tain  information  covering  a  wide  range.  While  the  power 
of  the  Congress  to  carry  on  investigations  is  not  without 
limit,  nevertheless,  the  Congress  has  broad  discretion  in 
determining  the  subject  matter  of  the  study  and  the  scope 
and  extent  of  the  inquiry.  If  the  subject  under  scrutiny 
may  have  any  possible  relevancy  and  materiality,  no  mat¬ 
ter  how  remote,  to  some  possible  legislation,  it  is  within 
the  power  of  the  Congress  to  investigate  the  matter.  More¬ 
over,  the  relevancy  and  the  materiality  of  the  subject  mat¬ 
ter  must  be  presumed.  The  burden  is  on  one  who  main¬ 
tains  the  contrary  to  establish  his  contention.  It  would  be 
intolerable  if  the  judiciary  were  to  intrude  into  the  activi¬ 
ties  of  the  legislative  branch  of  the  Government,  and  vir¬ 
tually  stop  the  progress  of  an  investigation,  which  is 
intended  to  secure  information  that  Congress  deems  neces¬ 
sary  and  desirable  in  the  proper  exercise  of  its  functions, 
unless  the  lack  of  materiality  and  relevancy  of  the  subject 
matter  is  clear  and  manifest. 

The  authorities  unanimously  and  conclusively  support 
the  foregoing  views.  Thus,  in  McGrain  v.  Daugherty }  273 
V.  S.  135,  174-175,  Mr.  Justice  Van  Devanter  discussed 
this  question  as  follows: 

1903  “We  are  of  the  opinion  that  the  power  of  in¬ 
quiry — with  process  to  enforce  it — is  an  essential 
and  appropriate  auxiliary  to  the  legislative  function.  It 
was  so  regarded  and  employed  in  American  legislatures 
before  the  Constitution  was  framed  and  ratified.  .  .  . 

“A  legislative  body  cannot  legislate  wisely  or  effectively 
in  the  absence  of  information  respecting  the  conditions 
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which  the  legislation  is  intended  to  affect  or  change ;  |ind 
where  the  legislative  body  does  not  itself  possess  the  requi¬ 
site  information  •'which  not  infrequently  is  true — recoiirse 
must  be  had  to  others  who  do  possess  it.  Experience  fias 
taught  that  mere  requests  for  such  information  often  hre 
unavailing,  and  also  that  information  which  is  volunteered 
is  not  always  accurate  or  complete ;  so  some  means  of  com¬ 
pulsion  are  essential  to  obtain  what  is  needed.  All  this 
vras  true  before  and  when  the  Constitution  was  framed  jjmd 
adopted.  In  that  period  the  power  of  inquiry — with  [en¬ 
forcing  process — wras  regarded  and  employed  as  a  neces¬ 
sary  and  appropriate  attribute  of  the  povTer  to  legislate — 
indeed,  was  treated  as  inhering  in  it.  Thus  there  is  ample 
warrant  for  thinking,  as  we  do,  that  the  constitutional 
provisions  which  commit  the  legislative  function  to  the  two 
houses  are  intended  to  include  this  attribute  to  the  end 
that  the  function  may  be  effectively  exercised.” 

In  the  cited  cases  the  Supreme  Court  observed  that  it 
is  not  necessary  for  the  Resolution  directing  the  investi¬ 
gation  to  avow  in  express  terms  that  it  is  intended  to  be 
in  aid  of  legislation.  If  it  appears  that  the  matter  to  be 
investigated  is  relevant  or  material  to  some  subject  o^er 
which  the  Congress  may  legislate,  or  in  respect  to  which 
it  may  appropriate  funds,  the  power  to  conduct  the  investi¬ 
gation  exists. 

In  the  case  of  In  re  Chapman,  166  U.  S.  661,  670,  j\|fr. 
Chief  Justice  Fuller,  observed  that  it  was  not  necessary 
that  the  Resolution  authorizing  the  investigation  should  (de¬ 
clare  in  advance  what  the  Congress  “meditated  doihg 
when  the  investigation  was  concluded.” 

In  Barry  v.  United  States  ex  rel  Cunningham,  279  U.  S. 
597,  619,  Mr.  Justice  Sutherland  stated: 

1904  “The  presumption  in  favor  of  regularity,  whi^h 
applies  to  the  proceedings  of  courts,  cannot  be  de¬ 
nied  to  the  proceedings  of  the  Houses  of  Congress,  whlen 
acting  upon  matters  within  their  constitutional  authority”’ 
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In  United  States  v.  Norris ,  300  U.  S.  564,  573,  Mr.  Justice 
Roberts  stated: 

“That  it  is  within  the  constitutional  province  of  Con¬ 
gress  to  institute  investigations  and  to  compel  evidence 
with  a  view  to  possible  exercise  of  its  legislative  function 
...  is  settled.” 

In  a  recent  case  in  this  jurisdiction,  Townsend  v.  United 
States,  6S  App.  D.  C.  223,  226,  Mr.  Justice  Justin  Miller  in 
commenting  on  an  objection  that  the  investigating  Com¬ 
mittee  involved  in  that  case  never  recommended  any  re¬ 
medial  legislation,  made  the  following  observation : 

“This  is  clearly  beside  the  point.  The  act  for  which 
appellant  was  indicted  occurred  before  the  hearings  of  the 
committee  were  concluded.  Its  power  to  conduct  a  hear¬ 
ing  for  legislative  purposes  is  not  to  be  measured  by  recom¬ 
mendations  for  legislation  or  their  absence.” 

That  the  subject  of  un-American  and  subversive  activi¬ 
ties  is  within  the  investigating  power  of  the  Congress  is 
obvious.  Conceivably,  information  in  this  field  may  aid 
the  Congress  in  legislating  concerning  any  one  of  many 
matters,  such  as  correspondence  with  foreign  govern¬ 
ments  (U.  S.  Code,  Title  18,  sec.  5) ;  seditious  conspiracy 
(Id.  Sec.  6) ;  prohibition  of  undermining  the  morale  of  the 
armed  forces  (Id.  Sec.  9) ;  suppression  of  advocacy  of  over¬ 
throw  of  the  Government  (Id.  Sec.  10) ;  the  registration  of 
organizations  carrying  on  certain  types  of  propaganda  (Id. 
Secs.  14  and  15) ;  qualifications  for  entering  and  remaining 
in  Government  service;  the  authorization  of  Governmental 
radio  broadcasts  to  foreign  countries;  and  other 
1905  innumerable  topics.  Similarly  such  information 
may  be  helpful  in  appropriating  funds. 

The  argument  is  advanced  by  counsel  that  the  Resolution 
is  invalid  because  it  relates  to  freedom  of  speech,  in  respect 
to  which  the  Congress  may  not  legislate.  This  contention 
is  without  merit.  Freedom  of  speech  is,  indeed,  one  of  the 
fundamental  rights  of  every  person  in  a  democracy.  It  is 
guaranteed  and  safeguarded  by  the  First  Amendment  to 


621 


the.  Constitution  of  the  United  States  and  is  one  of  the 
basic  rights  of  every  inhabitant  of  the  United  Stated  No 
one  who  has  any  conception  of  the  meaning  of  democracy 
would  tolerate  any  encroachment  or  inroad  on  freedom  of 
speech.  It  is  not  to  be  lightly  assumed,  however,  tl^at  the 
Congress  will  enact  legislation  repugnant  to  the  Constitu¬ 
tion.  A  presumption  of  validity  attaches  to  every  Act  of 
Congress.  The  burden  of  proof  is  on  the  person  attacking 
its  constitutionality.  A  fortiori ,  the  courts  may  no^;  pre¬ 
sume  in  advance  that  the  Congress  will  transgress  tli^  Con¬ 
stitution.  The  courts  are  not  the  sole  guardians  of  the 
Constitution.  That  duty  is  shared  with  the  other  branches 
of  Government,  who  are  under  an  equal  obligation  to  ob¬ 
serve  the  limitations  of  the  fundamental  instrument.  It  is 
not  to  be  presumed  that  the  Congress  will  ignore  its  j  duty. 
Moreover,  the  right  of  freedom  of  speech  is,  in  itself,  a 
qualified  right.  The  First  Amendment  does  not,  for  ex¬ 
ample,  preclude  the  Congress  from  excluding  obscene  mat¬ 
ter  from  the  mails  or  from  the  channels  of  interstate' com¬ 
merce.  It  does  not  guarantee  to  any  one  the  right  to  incite 
others  to  commit  a  crime.  It  does  not  preclude  the  Con¬ 
gress  from  punishing  persons  who  advocate  the  overthrow 
of  Government  by  force.  It  does  not  bar  the  Congress 
from  limiting  certain  activities  of  Government 
1906  employees,  although  similar  activities  are  Within 
the  rights  of  all  other  citizens.  Other  limitations  on 
the  right  of  freedom  of  speech  will  occur  to  every  think¬ 
ing  person.  In  any  event,  information  to  be  obtained  by 
this  investigation  is  not  limited  in  its  use  to  legislation  in 
respect  to  freedom  of  speed),  but  as  heretofore  indicated, 
may  be  utilized  in  respect  to  legislation  on  other  subjects. 

It  is  urged  further  that  the  Resolution  is  unconstitu¬ 
tional  because  it  is  too  indefinite,  in  that  the  words  P  un- 
American”  and  “subversive”  are  not  defined  and  do  not 
have  a  precise  and  well-established  meaning.  In  support 
of  this  contention,  reliance  is  placed  on  the  general  propo¬ 
sition  of  law  that  a  penal  statute  which  does  not  provide 
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an  ascertainable  standard  of  guilt  is  violative  of  the  due 
process  clause  of  the  Fifth  Amendment  and  is,  therefore, 
invalid.  This  doctrine  has  been  established  by  a  line  of 
cases  of  which  United  States  v.  Cohen  Grocery  Co.,  255 
U.  S.  SI,  is  typical.  These  decisions,  however,  are  di¬ 
rected  solely  to  penal  statutes  and  relate  to  the  well- 
known  rule  of  law  that  no  one  should  be  punished  crimi¬ 
nally  for  an  act  which  at  the  time  he  committed  it  he  was 
unable  to  ascertain  would  be  considered  a  crime.  This 
rule,  however,  does  not  apply  to  statutes  of  other  types. 

There  is  nothing  to  the  contrary  in  the  case  of  Kraus  & 
Bros.  v.  United  States,  327  U.  S.  614,  620.  That  case  in¬ 
volved  the  validity  of  a  regulation  issued  by  the  Adminis¬ 
trator  of  the  Office  of  Price  Administration,  to  which  a 
criminal  sanction  was  attached.  The  court  held  that  the 
regulation  was  subject  to  the  same  tes't  as  a  penal  statute. 
This  line  of  reasoning,  however,  does  not  apply  to  the 
Resolution  involved  in  the  instant  case. 

1907  Xo  doubt  many  an  Act  of  Congress  may  be  found 
in  which  general  terminology  is  intentionally  or  urn 
intentionally  employed.  This  is  true  of  the  present  Reso¬ 
lution.  The  Committee  is  directed  to  investigate  un-Amer¬ 
ican  and  subversive  activities.  The  exact  scope  of  an  in¬ 
vestigation  cannot  always  be  charted  and  bounded  in  ad- 
vance  with  the  precision  of  a  survey.  In  conducting  a  re¬ 
search,  an  inquiry,  or  an  investigation,  some  discretion 
must  be  left  to  those  to  whom  the  task  is  entrusted,  if  the 
objective  is  to  be  attained.  If  we  analyze  the  words  “un- 
American”  and  “subversive”  as  used  in  the  Resolution, 
there  are  some  activities  which  everyone  will  agree  are 
un-American  and  subversive,  and  there  are  others  which 
everyone  will  place  in  the  opposite  group.  Between  the 
two  extremes,  no  doubt,  there  will  be  some  gradations  in 
respect  to  which  persons  may  well  differ.  There  may  well 
be  differences  of  opinion  as  to  the  exact  application  or 
meaning  of  these  terms,  or  as  to  whether  some  particular 
activity  falls  in  one  class  or  the  other.  This  circumstance 
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does  not  deprive  the  Congress  of  the  power  to  investigate 
un-American  and  subversive  activities,  and  for  the  purpose 
of  carrying  out  its  duties  to  vest  in  the  investigating  pom- 
mittee  the  discretion  to  make  a  preliminary  determination 
as  to  what  activities  are  comprised  within  these  two  ttjsrms. 

It  is  argued,  however,  that  a  person  who  is  directed  to 
appear  or  produce  documents  before  the  Committee  j  may 
be  at  sea  in  endeavoring  to  determine  whether  the  pom- 
mittee  is  acting  within  its  jurisdiction.  It  must  be  tjoriie 
in  mind,  however,  that  the  statute  (U.  S.  Code,  Tit|le  2, 
Sec.  192)  which  punishes  failure  to  comply  with  a 
1908  subpoena  or  to  answer  questions,  is  definite  and 
makes  a  wilful  default  a  misdemeanor.  A  person 
who  declines  to  comply  with  a  direction  of  the  Comnjittee 
on  the  basis  of  a  claim  that  the  Resolution  creating  it  is 
invalid,  or  that  the  Committee  is  exceeding  its  jurisdiction, 
acts  at  his  peril.  The  provisions  of  an  investigating 
Resolution  are  not  drawn  primarily  for  the  benefit  jof  a 
witness,  but  are  framed  for  the  guidance  of  the  Committee. 
There  are  many  situations  in  which  a  person  assumjcs  a 
risk  in  determining  whether  what  he  intends  to  do  consti¬ 
tutes  a  crime.  This  is  true,  for  example,  in  respec[t  to 
violations  of  the  anti-trust  laws,  because  what  constitutes 
an  illegal  restraint  of  trade  is  frequently  a  debatable 
matter. 

In  Nash  v.  United  States,  229  U.  S.  373,  377,  Mr.  Justice 
Holmes  aptly  remarked : 

“.  .  .  the  law  is  full  of  instances  where  a  man’s  fat^  de¬ 
pends  on  his  estimating  rightly,  that  is,  as  the  jury  subse¬ 
quently  estimates  it,  some  matter  of  degree.  If  his  judg¬ 
ment  is  wrong,  not  only  may  he  incur  a  fine  or  a  short 
imprisonment,  as  here:  he  may  incur  the  penalty  of  degth.” 

In  the  light  of  the  foregoing  considerations,  it  is  the  jcon- 
clusion  of  this  Court  that  the  House  Resolution  creating 
the  Committee  on  Un-American  Activities  is  valid. 

It  is  further  urged  that  the  subpoenas  as  set  forth  in|  the 
indictments,  are  too  broad  and  are,  therefore,  violative  of 


624 


the  Fourth  Amendment.  Whether  a  subpoena  is  too  broad 
cannot  always  be  determined  from  the  terms  of  the  docu¬ 
ment,  but  is  a  mixed  question  of  law  and  fact.  Conse¬ 
quently,  the  question  should  not  be  determined  on  a  motion 
to  dismiss  the  indictment  for  insufficiency.  It  may 
1909  be  observed  that  each  of  the  subpoenas  is  limited  to 
documents  relating  to  a  specific  topic,  or  is  restricted 
to  specified  periods,  or  both.  Somewhat  similar  subpoenas 
were  held  valid  in  Brou'n  v.  United  States,  276  XL  S.  134, 
13S;  and  Wheeler  v.  United  States,  226  IT.  S.  47S,  4S3. 
Moreover,  there  may  conceivably  be  a  question  as  to 
whether  under  the  circumstances  of  this  case,  the  defend¬ 
ants  are  entitled  to  assert  the  privilege  guaranteed  by  the 
Fourth  Amendment,  United  States  v.  White ,  322  U.  S. 
694,  704.  These  matters  can  be  determined  only  at  the 
trial  on  the  facts. 

Finally,  in  the  case  of  United  States  v.  Edward  K- 
Barshy  et  al,  it  is  urged  that  the  first,  or  conspiracy  count, 
of  the  indictment  is  insufficient  in  that  it  charges  the  de¬ 
fendants  with  a  conspiracy  to  defraud  the  Government 
without,  however,  averring  that  the  conspiracy  was  to  be 
effectuated  by  deceit,  craft,  or  trickery,  or  by  means  that 
are  dishonest.  Reliance  is  placed  on  Hammerschmidt  v. 
United  States ,  265  U.  S.  1S2,  1SS,  in  support  of  this  objec¬ 
tion.  The  first  count  of  the  indictment  further  charges, 
however,  that  the  defendants  conspired  to  commit  an  of¬ 
fense  against  the  United  States  by  violating  U.  S.  Code, 
Title  2,  Sec.  192.  Since  the  allegation  last  mentioned  sets 
forth  a  conspiracy  that  is  subject  to  criminal  prosecution, 
the  first  count  of  the  indictment  is  sufficient.  Consequently, 
it  is  not  necessary  to  determine  whether  the  additional  alle¬ 
gations,  that  are  assailed  bv  the  defendants,  are  sufficient 
if  they  stood  alone. 

Motion  to  dismiss  indictments  denied.  Alternative  mo¬ 
tions  for  bills  of  particulars  are  also  denied. 

Alexander  Holtzoff 
Associate  Justice. 


May  21,  1947. 


1370  I  don’t  say  that  that  need  to  be  applied  here.  I 
simply  mention  it  to  show  that  exactness  is  tnot 
required  ordinarily  in  the  proof  of  a  date.  I  say,  further, 
that  in  my  opening  statement  I  called  attention  to  the  fjact 
that  Dr.  Barsky,  himself,  was  not  subpoenaed  on  the 
fourth,  but  on  the  13th,  and  finally,  I  rely  upon  this,  that 
the  law  contemplates  that  those  who  participate  in  (the 
commission  of  a  misdemeanor  shall  be  charged  as  prin¬ 
cipals.  That  does  not  merely  mean  that  if  they  are  proved 
to  have  participated,  although  not  being  present,  that  t^ey 
are  guilty.  That  means,  further,  that  they  may  be  charged 
and  should  be  charged  as  principals,  and  that  rule  of 
pleading  in  the  common  law  as  to  misdemeanors  is  m^de 
applicable  likewise  to  felonies  in  our  district. 

I  mention  that  only  to  call  to  your  Honor’s  attention 
that  the  rule  of  common  law  is  declared  in  that  statute — 
and  I  am  referring  to  one  of  our  criminal  provisions,  Tftle 


one  hundred  and  something — that  p 


ro- 


22,  the  first  page 
vision  of  our  code  says  that  the  purpose  of  this  section 
is  to  make  the  charging  of  felonies  on  the  same  basis  as 
the  charging  of  misdemeanors,  and  those  who  participate, 
aid,  or  abet  and  assist  the  principal  offender  shall 1  be 
charged  as  principals. 


1506  THE  COURT:  And  again  I  am  going  to  iisk 
both  of  you  gentlemen  to  deal  with  the  proposition, 
so  far  as  the  controlling  power  of  these  people  is  concerned, 
on  the  theory  of  aiding  and  abeting  principals,  and  leav^  it 
to  the  jury  to  determine. 

The  exact  language  as  to  that  I  have  not  written. 

Please  don ’t  hold  me  to  this. 

ME.  ROGGE:  No,  your  Honor,  of  course  not. 

THE  COURT:  “When  two  or  more  persons  are  acting 
in  concert  or  participate  in  an  illegal  activity,  each  is 
responsible,  irrespective  of  the  part  he  played  in  the 
activity,  or  if  one  person  aids  or  abets,  advises  or  counsels 
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or  encourages  another  to  commit  an  offense,  he  is  equally 
liable  under  the  criminal  law  with  the  one  who  physically 
commits  it.” 

I  am  giving  you  the  approach  to  it  so  that  you  will  know. 
MR.  ROGGE:  I  understand. 

MR.  MURRAY :  Yes. 

THE  COURT :  That  is  not  the  language,  but  you  might 
consider  that  in  that  which  you  are  preparing. 

MR.  ROGGE:  Very  well. 

1507  THE  COURT:  I  will  attempt  to  also  show  the 
elements  of  the  offense. 

MR.  ROGGE:  We  will  bring  them  to  your  Honor’s 
chambers  as  soon  as  we  get  them  prepared. 

THE  COURT:  All  right,  sir,  and  Mr.  Murray,  if  you 
have  any,  you  bring  them  too. 

MR.  MURRAY :  Anv  additional  pravers  ? 

THE  COURT:  Yes/ 

•  •  •  • 

1834  Before  proceeding  to  this  point,  I  should  like,  by 
way  of  introduction,  to  comment  upon  Your  Honor’s 

instruction  with  reference  to  aiding  and  abetting.  Your 
Honor  will  recall  that  you  first  mentioned  aiding  and 
abetting  the  day  before  the  case  closed,  and  I  had  to  ask 
myself  how  much  there  was  to  this  point,  because  it  had 
never  entered  my  head  before. 

I  also  had  to  ask  myself  how  much  there  was  to  our 
custody  point,  in  view  of  the  aiding  and  abetting  observa¬ 
tion  that  Your  Honor  made. 

“Here,”  I  said,  “now,  look,  I  have  contended  all  the 
way  through  here  that  none  of  these  defendants  are 

1835  guilty  in  this  case  because  none  of  them  had  custody. 
Now,  where  do  I  come  out  on  this  aiding  and 

abetting  point  ?” 

After  considering  that  aiding  and  abetting  point  and 
examining  the  authorities,  I  had  to  concede  that  even  if  a 
person  did  not  have  custody  but  had,  nevertheless,  aided 


and  abetted  a  person  who  did  have  custody  and  who  had 
refused  to  produce,  that  such  a  person  would  be  juit  as 
guilty  as  the  one  having  custody. 

I  had  to  make  that  concession,  but  after  making  that 
concession,  however,  I  had  to  come  to  the  further  conclu¬ 
sion  that,  although  such  was  the  law,  it  had  no  applica¬ 
tion  to  this  case,  because  under  the  facts  there  was 
no  showing  of  aiding  or  abetting  with  reference  to  any 
charge  contained  in  the  indictment. 

I  took  the  facts  in  this  case  up  separately.  I  weijt  to 
the  first  subpoena,  the  one  that  was  directed  in  the  alter¬ 
native  to  Miss  Bryan  or  to  Dr.  Barsky,  the  one  that  was 
dated  December  4,  1945 — it  is  Government  Exhibit  25 — 
and  it  was  served  on  December  14,  1945. 

Now,  there  was  a  meeting  of  the  executive  board  on 
December  14,  and  the  motion  was  adopted,  but  that  mojtion 
did  not  direct  Miss  Helen  Brvan  to  refuse  to  produce  the 
records,  but  only  to  advise  with  competent  counsel  and  to 
follow  counsel’s  advice  and,  pursuant  to  that  advice  of 
counsel,  to  take  such  steps  as  were  necessary  to 


1836  protect  the  rights  of  the  Joint  Anti-Fascist  Refugee 
Committee. 

Moreover,  there  is  no  showing  whatsoever  in  this  record 
as  to  who  was  present  at  that  meeting  of  December  14, 
•  1945,  or  who  voted  on  the  motion.  The  document  intro¬ 
duced  simply  says  the  motion  was  adopted. 

There  is,  furthermore,  no  reference  whatsoever  in  the 
indictment  to  that  subpoena.  I  mean,  that  subpoena  Vas 
issued,  Miss  Bryan  appeared  on  January  23  or  24,  but 
no  proceedings  were  taken  on  it.  It  is  not  mentioned  in 
the  indictment.  Therefore,  you  could  not  have  any  qon- 
viction  which  was  based  upon  that  first  subpoena  on  $ny 
aiding  and  abetting  theory. 

Then  I  went  to  the  second  subpoena,  the  one  which 
named  Dr.  Barsky,  and  which  was  dated  January  25 — this 
is  Government  Exhibit  23 — and  was  served  on  Dr.  Barsky 
on  January  28,  1946. 
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Now,  there  was  a  meeting  at  which  this  subpoena  was 
discussed.  That  was  the  meeting  of  February  11,  at  which 
five  members  were  present  in  person,  and  only  five.  There 
were  Dr.  Barsky,  Dr.  Auslander,  Mrs.  Leider,  Professor 
Bradley,  and  Mr.  Magana. 

Seven  voted  over  the  telephone:  Mrs.  Chodorov,  Mr. 
Fast,  Mr.  Gleason,  Mr.  Justiz,  Mrs.  Kamsley,  Mrs.  Stern, 
and  Dr.  Tolmach. 

And  four  neither  attended  nor  voted  by  telephone : 
1S37  Mr.  Herman  Shumlin,  Mrs.  Bobbie  Weinstein,  Dr. 
Louis  Miller,  and  Mr.  James  Lustig. 

I  shall  have  more  to  say  about  that  meeting  in  a  moment. 
The  point  I  wish  to  make  now  with  reference  to  aiding 
and  abetting  is  that  the  subpoena  of  January  25,  served 
on  Dr.  Barsky,  is  not  the  one  and  is  not  the  occurrence 
to  which  the  indictment  refers.  The  indictment  specifi¬ 
cally  refers  to  the  subpoenas  dated  March  29  and  served 
between  March  29  and  April  3rd  for  this  appearance  on 
April  4;  so  I  say  that  even  the  meeting  of  February  11 
can’t  be  regarded  in  any  aiding  and  abetting  theory, 
because  it  is  not  with  reference  to  the  subpoenas  to  which 
the  indictment  refers. 

So  I  said  to  myself  so  far,  then,  I  have  proceeded  in 
considering  the  aiding  and  abetting, and  so  far  I  had  nothing 
with  reference  to  that  theory.  I  then  came  down  to  the 
occurrence  which  the  indictment  alleges,  namely,  these 
subpoenas  dated  March  29  on  the  sixteen  board  members, 
served  on  them  between  March  29  and  April  3rd  for  their 
appearance  on  April  4. 

Now,  as  far  as  this  occurrence  is  concerned,  there  is  not 
the  slightest  evidence  of  any  aiding  and  abetting.  I  said 
to  myself,  ‘‘But  is  it  possible,  with  reference  to  the  second 
count,  that  there  could  be  aiding  and  abetting  with  refer¬ 
ence  to  Helen  Bryan?” 

Your  Honor  will  recall  there  was  this  subpoena, 
1838  naming  the  association,  the  Joint  Anti-Fascist  Ref¬ 
ugee  Committee,  served  on  Helen  Bryan,  requiring 
her  appearance  on  April  4,  and  she  did  appear. 
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I  said,  “Was  there  any  aiding  and  abetting  with  Miss 
Helen  Bryan?”  But  when  I  came  to  consider  the  record 
in  this  case,  not  only  was  there  no  evidence  of  it;  the 
evidence  is  to  the  contrary. 

Your  Honor  will  recall  that  Mrs.  Joray  on  the  witness 
stand  said  oh,  but  there  was  one  person  'who  was  present 
on  April  4,  but  she  kept  herself  apart  from  the  re^t,  she 
sort  of  sat  over  there  by  herself,  and  she  did  not  ijningle 
with  these  other  board  members. 

I  may  say  to  Your  Honor  that  I  do  not  believe  that  that 
is  what  happened,  because  I  have  seen  all  these  people  and 
I  know  they  all  get  along  together,  in  spite  of  what  differ¬ 
ences  they  may  have.  They  are  all  friends,  and  I  (Jo  not 
think  for  one  minute  that  that  is  w’hat  occurred.  But  that 
is  the  record  before  Your  Honor. 

In  other  words,  Mrs.  Joray  said  the  board  metnbers 
stayed  away  from  her,  or,  rather,  that  Miss  Bryan  stayed 
away  from  them.  So  that  on  the  record  in  this  case  it 
is  contrary  to  any  aiding  and  abetting.  So  that,  although 
from  a  legal  standpoint,  after  Your  Honor  made  th^  sug¬ 
gestion  about  aiding  and  abetting,  which  came  to  i)ue  as 
a  complete  surprise,  and  although,  after  looking  at 
1S39  the  authorities,  I  had  to  admit  that  even  though  a 
person  did  not  have  anything,  if  that  persoh  did 
aid  and  abet  someone  who  had  the  custody  and  who,  bepause 
of  that  aiding  and  abetting,  refused  to  produce,  as  a  legal 
matter  that  one  not  having  custody  would  be  as  guiljv  as 
the  one  who  had  custody. 

But  when  I  came  to  apply  that  theory  to  the  fa<jjts,  I 
found  no  facts  to  support  it.  On  the  contrary,  what  jlittle 
evidence  there  is,  namely,  that  of  Mrs.  Joray,  negatives 
any  aiding  and  abetting. 

On  the  aiding  and  abetting  point,  I  also  want  to  addj  this. 
There  was  not  the  slightest  reference  to  aiding  and  abet¬ 
ting  in  the  indictment.  The  indictment  was  only  on  |  Sec¬ 
tion  88  of  Title  18  and  on  Section  192  of  Title  2.  ifhere 
was  not  any  reference  to  aiding  and  abetting  or  to  Seption 


550  of  Title  IS  in  Mr.  Murray’s  opening  statement,  r.or 
was  there  any  reference  to  aiding  and  abetting  or  to  Sec¬ 
tion  550,  Title  18,  completely  through  the  case.  Both  sides 
had  rested  and  Your  Honor  brought  up  the  aiding  and 
abetting  point.  That  was  the  first  mention  of  it,  after 
both  sides  had  closed,  the  day  before  the  case  ended.  The 
suggestion  came  as  a  complete  surprise  to  me,  but  we 
could  not  claim  surprise,  because  the  case  was  already 
closed. 

Now,  had  there  been  such  a  thing  involved  and  had  we 
had  notice  of  it  somewhere,  either  in  the  indictment  or  in 
Mr.  Murray’s  opening  statement,  or  even,  if  Your 
1S40  Honor  please,  somewhere  during  the  course  of  the 
Government’s  case,  we  might  have  taken  somewhat 
different  action  during  the  course  of  the  defense. 

We  might  very  well  have  cross  examined  Miss  Helen 
R.  Bryan.  Your  Honor  will  recall  that  w^e  did  not  ask 
her  any  questions.  We  might  very  well  have  asked  her 
about  that  meeting  of  February  11  and  asked  here,  “Now, 
docs  the  resolution  that  was  entered  there  correctly  reflect 
what  took  place  at  that  meeting?” 

We  might  very  well  have  asked  her,  “When  did  those 
telephone  calls  take  place?”  And  Your  Honor  will  recall 
that  that  is  the  meeting  when  they  had  seven  voting  in 
absentia.  We  might  very  well  have  asked  her,  “Well, 
when  did  you  make  those  calls?”  And  that  would  have 
been  very  material. 

Your  Honor  will  recall  this  meeting  was  on  February  11. 
Dr.  Barsky  appeared  on  February  13.  If  those  calls  had 
been  made  after  February  13,  and  even  if  there  was  any¬ 
thing  to  the  aiding  and  abetting  point  that  Your  Honor 
suggested,  that  would  have  negatived  it,  because  certainly 
a  person  cannot  aid  and  abet  in  anything  after  the  act  has 
taken  place  which  is  claimed  to  be  a  criminal  act. 

Indeed,  I  might  point  out  that,  since  the  burden  is  on 
the  Government  to  prove  its  case  beyond  a  reasonable 
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doubt,  I  think  the  burden  was  on  the  defendant  to  jprove 
when  those  telephone  calls  took  place.  But  the 
1841  point  1  am  making  here  is  that  had  we  known,  had 
we  been  advised  in  any  way — and  that  is  wliat  an 
indictment  is  for — anywhere  in  the  indictment  or  in  the 
course  of  the  Government's  case  that  there  was  going  to 
be  any  suggestion  of  aiding  and  abetting,  we  might  very 
well  have  asked  Miss  Bryan  some  questions.  We  plight 
have  done  some  other  things. 

So  I  say,  on  the  aiding  and  abetting  point,  although  as 
to  the  law  I  had  to  concede  a  point,  when  I  came  to  applying 
it  to  the  facts,  I  found  no  facts  there  to  support  it. 

i 

Errata 

On  Page  614:  In  place  of  the  words  “ADDITIONAL 
PORTIONS  OF  THE  RECORD  ADDED  BY  APPEL¬ 
LANTS  Opinion ”  to  read  as  follows:  “ADDITIONAL 
PORTIONS  OF  THE  RECORD  ADDED  JOINTLY 
Opinion  on  Motion  to  Dismiss 

On  Page  625  at  the  beginning  of  page  insert  sentence: 
“(From  Government  argument  on  motion  for  acquitial  at 
trial)”. 

On  Page  626,  at  beginning  of  Folio  1S34  insert  th^  fol¬ 
lowing  sentence:  “(From  closing  argument  for  th{i  de¬ 
fendants) 
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©niteb  States  Court  of  Appeals  j 

District  of  Columbia 


No.  9602 

Edward  K.  Barsky,  et  al.,  Appellants, 

i 

v. 

! 

United  States  of  America,  Appellee. 

I 

Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Columbia 


BRIEF  FOR  APPELLANTS 

_ 

JURISDICTIONAL  STATEMENT 

This  brief  is  submitted  on  behalf  of  all  the  appellants 
upon  their  appeal,  pursuant  to  Section  225  (a)  of  Titles  2S 
of  the  United  States  Code  (Judicial  Code,  Section  12S  (a), 
Feb.  7,  1925,  c.  150,  43  Stat.  813,  Feb.  13,  1925,  c.  229,  ^  1, 
43  Stat.  936)  from  a  jury  verdict  and  a  judgment  that  ]the 
appellants  were  guilty  of  the  charge  of  having  violated 
Section  192  of  Title  2  of  the  United  States  Code,  and  frbm 
the  fines  and  sentences  imposed  upon  the  appellants. 
(Joint  Appendix  31-37). 

STATEMENT  OF  FACTS 

The  indictment  herein  charged  each  of  the  17  individual 
defendants  with  having  committed  two  offenses:  the  felojny 
of  conspiring  to  commit  offenses  against  and  to  defrajnd 
the  government  (18  U.  S.  C.  §88;  R.  S.  §5440;  May  17, 
1879,  c.  8,  21  Stat.  4;  March  4,  1909,  c.  321,  sec.  37,  35  St^t. 
1096) ;  the  misdemeanor  of  personally  committing  a  coin- 
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tempt  of  a  Congressional  committee  (2  U.  S.  C.  §  192;  R.  S. 
§102,  June  22,  193S,  c.  594,  52  Stat.  942).  Both  offenses 
derive  from  an  investigation  of  the  Joint  Anti-Fascist 
Refugee  Committee  by  the  House  Committee  on  Un-Amer¬ 
ican  Activities  (sometimes  hereinafter  referred  to  as  the 
'•House  Committee”). 

The  House  Committee,  presently  one  of  the  House  of 
Representatives’  permanent  committees  (Legislative  Re¬ 
organization  Act  of  1946,  Act  of  2  August  1946,  Public 
Xo.  601,  ch.  753,  section  121),  was  originally  established  by 
House  Resolution  282,  75th  Congress,  in  1938,*  and  began 
functioning  that  year  under  the  chairmanship  of  former 
Congressman  Martin  Dies  of  Texas.  It  was  set  up  to  in¬ 
vestigate  “un-American  propaganda  activities”  and  “sub¬ 
versive  and  un-American  propaganda”  which  “attacks  the 
principle  of  the  form  of  government  as  guaranteed  by  our 
Constitution”  (Gov.  Ex.  30,  J.  A.t  206). 

This  House  Committee  is  the  first  and  only  permanent 
Congressional  committee  in  American  history  whose  pri¬ 
mary  function  is  that  of  investigation,  it  is  the  first  and 
onlv  Congressional  committee  in  American  historv  clothed 
with  a  permanent  investigating  power  as  well  as  the  power 
to  compel  testimony  and  the  production  of  records. 

The  Joint  Anti-Fascist  Refugee  Committee,  an  unincor¬ 
porated  association,  is  a  relief  organization  which  was  li¬ 
censed  by  the  President’s  War  Relief  Board  (J.  A.  326, 
328,  357,  358,  36S,  540-543).  The  eleven  appellants  herein 
are  all  members  of  the  Executive  Board  of  this  Joint  Anti- 
Fascist  Refugee  Committee  (Gov.  Ex.  6),  defendant  Dr. 
Barskv  being  its  chairman  (Gov.  Ex.  6)  and  Helen  R. 
Bryan,  the  defendant  in  another  separate  criminal  prosecu¬ 
tion  for  contempt  ( U .  S.  v.  Bryan,  Dist.  Ct.  Dist.  Col.,  Crim. 
Xo.  365-47),  its  Executive  Secretary  (Gox.  Ex.  6). 

*  The  statutory  authority  for  the  activities  of  the  House  Committee 
will  hereinafter  be  referred  to  as  “the  Resolution”. 

f  The  Joint  Appendix  will  hereinafter  be  referred  to  as  “J.  A..” 


Tlie  House  Committee  began  an  investigation  of  the  re¬ 
lief  organization  in  December,  1945,  according  to  the  admis¬ 
sion  of  the  Committee  Chairman,  Congressman  Wood, 
solely  on  the  basis  of  certain  ‘  *  post  cards  ’  ’  and  letters  com¬ 
plaining  of  the  Joint  Anti-Fascist  Refugee  Committee 
(J.  A.  331-333).  No  sworn  testimony  whatsoever  |vas 
before  the  House  Committee  (J.  A.  326,  332).  The 
House  Committee  was  fully  aware  that  the  record  of  the 
Joint  Anti-Fascist  Refugee  Committee  was  deemed  satis¬ 
factory  to  the  President’s  War  Relief  Board  (J.  A.  328, 
329,  362). 

On  December  4, 1945,  the  House  Connnittee  on  Un-Anjier- 
ican  Activities  commanded  the  {Sergeant  at  Arms  to  sum¬ 
mon  Helen  R.  Bryan,  the  Executive  Secretary  of  the  Jcfrint 
Anti-Fascist  Refugee  Committee,  or  Doctor  Edward  K. 
Barsky,  its  chairman;  it  further  commanded  them  to  br|ing 
certain  documents  and  records  with  them  (Gov.  Ex.  125; 
J.  A.  190-191,  218,  221,  491).  Thereafter,  a  printed  and 
typewritten  paper,  alleged  by  the  Government  to  be  a  sub¬ 
poena,  was  handed  to  the  Executive  Secretary,  who  was 
custodian  of  the  aforementioned  documents  (ibid). 

Under  authorization  of  the  House  Committee  dated 
January  25,  1946,  another  such  paper  was  handed  to  Dr. 
Barsky  by  a  Committee  representative  on  January  |28, 
1946  (Gov.  Ex.  23;  J.  A.  179,  181,  491). 

The  Secretary  appeared  in  response  to  the  first  paper  but 
declined  to  produce  the  documents,  contending,  amcjuig 
other  things,  that  the  “subpoena”  was  invalid  and  that  the 
House  Committee  lacked  jurisdiction  of  the  affairs  of  the 
Joint  Anti-Fascist  Refugee  Committee  (J.  A.  221,  2123, 
227,  107). 

The  Chairman  appeared  on  the  adjourned  date  of  Feb¬ 
ruary  13,  1946,  in  response  to  the  second  “subpoena”  lint, 
not  having  custody  of  the  documents,  could  not  produce 
them  (Gov.  Ex.  2:  J.  A.  427  ff). 

Thereafter,  on  March  29,  1946,  sixteen  additional  “sijib- 
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poenas”  were  directed  to  sixteen  members  of  the  Joint 
Anti-Fascist  Refugee  Committee.  The  prospective  wit¬ 
nesses  were  described  as  members  of  its  Executive  Board. 
Their  appearance  was  sought  for  April  4,  1946,  in  Wash¬ 
ington  (J.  A.  134  ff,  219,  220,  491). 

Each  of  the  sixteen  members  appeared,  but  informed  the 
House  Committee  that,  not  having  custody  of  the  docu¬ 
ments,  they  could  not  produce  them.  The  Executive  Secre¬ 
tary,  the  custodian,  appeared  a  second  time  but  did  not 
produce  the  documents  (Gov.  Ex.  6;  J.  A.  230). 

On  March  31  of  the  next  year,  1947,  all  the  defendants 
below  were  indicted  by  the  Grand  Jury  on  two  counts  as 
aforesaid:  for  an  alleged  conspiracy;  and  for  an  alleged 
contempt,  after  having  been  cited  by  the  House  of  Repre¬ 
sentatives  for  their  alleged  willful  and  deliberate  refusal 
to  produce  the  aforementioned  books  and  records  (J.  A. 
1,  2  ff). 

Thereafter  the  defendants  all  pleaded  not  guilty  to  both 
counts  of  the  indictment  (J.  A.  6  ff). 

On  May  5,  1947,  all  defendants  made  a  motion  to  dismiss 
the  indictment  on  constitutional  and  other  grounds  (J.  A. 
17),  which  motion  was  denied  on  May  21,  1947  by  Judge 
Holtzoff  with  an  opinion  (J.  A.  614  ff). 

On  June  5,  1947,  defendants  submitted  an  affidavit  of 
bias  and  prejudice  requesting  that  Judge  Holtzoff  dis¬ 
qualify  himself.  This  being  refused,  and  Judge  Holtzoff 
commencing  the  trial  over  defendants’  objections,  the  de¬ 
fendants  petitioned  this  Court  for  a  writ  of  mandamus 
commanding  the  said  Judge  Holtzoff  to  remove  himself 
from  the  trial;  and  on  June  11,  1947,  by  a  writ  of  man¬ 
damus,  this  Court  ordered  Judge  Holtzoff  to  proceed  no 
further  with  the  trial  ( Barshy  r.  Holtzoff,  No.  126,  Misc. 
1947). 

The  trial  began  again,  with  Judge  Richmond  B.  Keech 
presiding,  on  June  13,  1947  (J.  A.  40).  On  June  26, 
1947,  Judge  Keech  directed  a  verdict  of  not  guilty  as  to 
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all  defendants  on  the  first  count  of  the  indictment,  the  (con¬ 
spiracy  count  (J.  A.  589).  On  June  27,  194' 
gave  as  ordered  a  verdict  of  not  guilty  as  to  all 
on  the  first  count;  but  the  jury  found  all  the 
guilty  on  the  second  count  (J.  A.  31).  The  defendants 
promptly  made  a  motion  for  new  trial  or  for  judgment  of 
acquittal  (J.  A.  37  ff)  which  was  denied  by  the  Court  on 
July  11,1947  (J.  A.  40). 

All  the  defendants,  except  Dr.  Barsky,  were  given  sen¬ 
tences  of  three  months  and  fines  of  $500.00  (J.  A.  32'ff). 
The  sentences  of  five  of  the  defendants,  not  now  before 
this  Court,  were  suspended  and  their  fines  paid.  Dr. 
Barsky  was  given  a  six  months  sentence  and  a  $500.00  fine 
(J.  A.  31).  All  defendants,  except  those  receiving  a  sus¬ 
pended  sentence,  then  duly  appealed  to  this  Court. 

Basic  Statutes 

The  applicable  statutes  are  set  out  in  Appendix  “jA” 
below. 

i 

I 

SUMMARY  OF  ARGUMENT  j 

Appellants  urge  that  the  judgment  of  the  court  beljow 
should  be  reversed  on  the  following  grounds: 

It  was  error  to  deny  the  appellants’  motion  to  dismiss 
the  indictment.  That  motion  was  premised  upon  the  con¬ 
tention  that  the  Resolution  authorizing  the  investigation 
by  the  House  Committee  was  unconstitutional.  The  Reso¬ 
lution  violates  the  First  Amendment  in  that  it  abridges 
freedom  of  expression  by  authorizing  an  investigation  into 
propaganda,  i.  e.,  political  expression.  The  abridgment  is 
occasioned  not  only  by  the  hearings  of  the  House  Coin- 
mittee,  which  constitute  a  real  burden  on  witnesses,  bjut 
also  by  the  “ exposure”  of  individuals  and  groups  which 
ensues  from  those  hearings.  Such  “exposure”  is  a  viola¬ 
tion  of  the  First  Amendment  since  it  deters  constitution¬ 
ally  protected  expression  as  well  as  expression  which  could 
properly  be  limited,  for  the  scope  of  investigation  and  “ek- 
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posure”  by  the  House  Committee  is  limited  only  by  the 
vague  and  indefinite  terms  “un-American”  and  “sub¬ 
versive”  propaganda.  No  constitutionally  sufficient  pur¬ 
pose  is  served  by  the  Kesolution  to  justify  the  abridge¬ 
ment  it  occasions.  The  prospect  of  future  legislation  is  not 
adequate  to  warrant  the  present  impairment  of  civil  lib¬ 
erties,  especially  here,  where  after  nine  years  of  activity, 
the  House  Committee  lias  produced  only  one  valid  bill 
which  has  been  enacted  into  law*.  Indeed,  the  Committee 
itself  has  indicated  that  its  inquiry  does  not  contemplate 
future  valid  legislation  but,  rather,  the  “exposure”  of 
groups  and  individuals  which  the  Committee  considers  to 
be  otherwise  constitutionally  immune  from  legislation 
which  would  restrict  their  civil  liberties.  The  Resolution, 
because  of  the  vagueness  and  indefiniteness  of  its  key 
terms,  also  violates  the  Fifth  and  Sixth  Amendments  as 
well  as  the  reserved  powers  of  the  Ninth  and  Tenth 
Amendments.  The  Resolution,  enforceable  by  the  penal 
sanctions  contained  in  Sections  192  and  194  of  Title  2  of 
the  United  States  Code,  fails  to  provide  prospective  wit¬ 
nesses  with  the  ascertainable  standard  of  guilt  required  of 
penal  statutes  by  the  Fifth  and  Sixth  Amendments  since 
the  guilt  or  innocence  of  a  defaulting  witness  is  made  de¬ 
pendent  upon  the  meaning  of  the  operative  terms  of  the 
Resolution:  “un-American”;  “subversive”;  “the  prin¬ 
ciple  of  the  form  of  government  as  guaranteed  by  our 
Constitution.”  A  witness  need  not  respond  to  any  inquiry 
not  pertinent  to  either  of  the  foregoing  matters.  But  those 
terms  are  so  devoid  of  clarity  or  ascertainable  meaning 
that  the  witness  is  unable  to  predict  in  advance,  with  the 
reasonable  degree  of  certainty  required  under  the  Fifth 
and  Sixth  Amendments,  whether  his  default  is  or  is  not  a 
crime.  Similarly,  the  lack  of  clarity  or  definition  of  the 
key  terms  of  the  Resolution  violates  the  reserved  powers 
of  the  Ninth  and  Tenth  Amendments  since  it  permits  a 
general  investigation  into  the  private  affairs  of  private 
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citizens,  thereby  exceeding  the  Congressional  investigatory 
power  as  it  has  heretofore  been  circumscribed  by  judicial 
definition. 

It  was,  further,  error  to  exclude  the  abundant  pi-oof 
offered  by  appellants  to  demonstrate  that  the  Resolution 
was  being  administered  in  a  politically  discriminatory  plan¬ 
ner  in  violation  of  the  Fifth  Amendment.  For  it  is  well 
established  that  an  abusive  and  discriminatory  adminis¬ 
tration  of  a  statute,  fair  on  its  face,  constitutes  an  infringe¬ 
ment  of  the  due  process  clause. 

Moreover,  it  was  error  to  charge  that  the  documents 
served  upon  the  appellants,  but  which  commanded  the 
serving  party  rather  than  the  party  served  to  bring  \yith 
him  certain  books  and  records,  were  subpoenas  duces  tedum. 

And  it  was  also  error  to  charge  the  jury  that  each  of 
the  appellants  who  has  “custody  or  dominion  and  control” 
was  obliged  to  comply  with  the  alleged  subpoena  duces 
tecum  served  upon  him  for  the  evidence  showed  that! not 
only  did  none  of  the  appellants  have  “custody”  of  the 
summoned  books  and  records,  but  none  of  them  had  “j  do¬ 
minion  and  control”.  Furthermore,  the  charge  was  incon¬ 
sistent  with  the  long  and  well  established  principle  th^t  a 
subpoena  duces  tecum  need  be  complied  with  only  wljere 
actual  custody  is  had  of  the  documents  requested;  and  Ijhat 
a  party  thus  subpoenaed  need  not  “sue  and  labor”  to 
obtain  books  and  records  lie  does  not  possess.  The  exten¬ 
sion  of  the  foregoing  principle  by  the  charge  of  the  tHal 
judge  introduces  uncertainty  and  the  possibility  of  “shot¬ 
gun”  techniques  into  a  field  heretofore  clearly  and  simlplv 
understood.  In  view  of  the  foregoing,  the  charge  -|vas 
erroneous  and  it  was  error  to  deny  appellants’  motion 
for  a  directed  verdict. 

Furthermore,  it  was  error  to  charge  that  the  default 
constituted  a  “wilful”  default,  which  is  the  crime  here 
charged  under  Section  192,  if  the  default  was  intentional 
and  deliberate  regardless  of  the  motive.  For  the  Supreme 
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Court  of  the  United  States  and  this  Court  have  uniformly 
held  that  the  term  “wilful”,  as  used  in  Section  192,  con¬ 
templates  an  act  which  is  done  with  an  evil  intent  and 
motive.  Thus,  under  the  applicable  authorities,  the  appel¬ 
lants  could  not  be  convicted  of  a  “wilful”  default  here 
where  they  proved  a  reasonable  belief  in  and  bona  fide 
reliance  upon  the  advice  of  their  counsel  that  they  need 
not  produce  books  and  records  of  which  they  had  no 
custody,  particularly  where  the  actual  custodian  was  al¬ 
ready  subpoenaed,  and  that  the  House  Committee  had  no 
jurisdiction  over  the  Joint  Anti-Fascist  Refugee  Com¬ 
mittee  which  was  a  relief  organization.  The  trial  court’s 
construction  of  the  term  “wilful”  in  Section  192  resulted 
in  an  improper  denial  of  appellants’  motion  for  a  directed 
verdict. 

It  was  error  to  permit  into  evidence  the  testimony  of  the 
appellants  before  the  House  Committee  in  view  of  the  plain 
language  of  Section  634  which  excludes  the  use  of  testi¬ 
mony  given  by  a  witness  before  a  Congressional  committee 
in  a  subsequent  criminal  prosecution  against  the  witness. 
The  only  exception  contained  in  Section  634  is  for  a  perjury 
prosecution.  A  contempt  proceeding  is  distinguishable 
from  a  perjury  charge  in  that  the  commission  of  the  crime 
of  perjury  by  the  testimony  before  a  Congressional  com¬ 
mittee  cannot  be  proven  except  by  that  testimony  itself, 
whereas  the  crime  of  contempt,  which  is  usually  committed 
by  witnesses  standing  mute  and  refusing  to  appear  or  to 
testify,  can  and  usually  is  proven  by  evidence  outside  of 
the  testimony  itself.  Except  where  the  testimony  itself  is 
absolutely  essential  for  the  proof  of  the  crime  charged,  as 
in  the  case  of  perjury,  the  constitutionally  derived  protec¬ 
tion  afforded  by  Section  634  should  not  be  abrogated. 

And  it  was  error  for  the  trial  court  to  permit  the  United 
States  Attorney,  in  his  closing  argument,  to  make  preju¬ 
dicial  and  inflammatory  statements  pertaining  to  the  be¬ 
havior  of  the  appellants  in  the  course  of  the  trial,  without 


the  trial  court  making  some  effort  to  correct  those  state¬ 
ments  or  to  offset  their  effect  in  the  minds  of  the  juryi 

The  failure  of  the  trial  court  to  separate,  in  its  charge 
to  the  jury,  the  evidence  submitted  on  the  conspiracy  cjount 
which  had  previously  been  dismissed  and  the  evidence  | sub¬ 
mitted  on  the  substantive  contempt  count  was  reversible 
error.  The  jury  could  not  by  itself  distinguish  between 
the  evidence  offered  by  the  Government  on  the  first  cpunt 
and  on  the  second  count.  In  fact,  that  evidence  was  s<j)  in¬ 
extricably  intertwined  that  it  was  reversible  error  forj  the 
court  not  to  segregate  carefully  the  various  items  of  pjoof, 
and  the  inquiry  made  of  the  court  by  the  jury  a  few  mo¬ 
ments  before  thev  returned  their  verdict  as  to  whether  the 
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jury  should  “bring  in  a  verdict  as  to  each  individual  de¬ 
fendant  or  the  group  as  a  whole”  demonstrates  that  the 
appellants  were  substantially  prejudiced  by  the  trial 
court’s  failure  thus  to  segregate  the  evidence. 

The  court  erred  in  charging  the  jury  that  the  records 
summoned  were  pertinent  to  the  matter  under  inquiry 
since  there  was  not  sufficient  evidence  to  substantiate  s[uch 
a  charge,  and,  moreover,  since  the  trial  court  erroneously 
refused  to  permit  the  appellants  to  introduce  evidence 
tending  to  prove  that  those  records  were  not  pertinent. 
And  the  trial  court,  finally,  improperly  submitted  to  the 
jury  the  issue  of  “aiding  and  abetting”  by  the  appel¬ 
lants  at  the  conclusion  of  the  entire  trial  where  aiding 
and  abetting  had  not  been  charged  in  the  indictment  oj*  at 
any  time  prior  thereto. 


ARGUMENT 


The  Resolution  Is  Unconstitutional  and  It  Was,  Therefore, 
Error  to  Deny  Appellants’  Motion  to  Dismiss 
the  Indictment. 

I 

The  doctrine  of  the  supremacy  of  law  applies  to  Con¬ 
gressional  investigations  as  well  as  to  any  other  type  of 
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Congressional  action.  The  Resolution  establishing  the 
House  Committee,  and  the  investigation  conducted  pur¬ 
suant  thereto,  must  conform  with  the  Constitution  and  it 
is  the  function  of  the  courts  to  determine  whether  such  con¬ 
formance  obtains. 

The  power  of  Congress  to  investigate,  as  any  power  of 
government,  is  subject  to  the  requirement  that  it  be  defined 
and  limited  by  law.  The  Supreme  Court  has  said  of  the 
investigatory  power: 

“It  will  scarcely  be  contended  by  the  most  ardent 
advocate  of  their  power  in  that  respect  that  it  is  un¬ 
limited”  ( Kilbourn  v.  Thompson ,  103  U.  S.  168,  181 
(1881)). 

In  that  case  the  House  of  Representatives,  by  special 
resolution,  set  up  a  committee  to  investigate  a  real  estate 
pool  in  which  the  bankrupt  firm  of  Jay  Cooke  &  Co.  had 
an  interest.  This  committee  caused  a  subpoena  duces 
tecum  to  be  served  on  Kilbourn  commanding  him  to  pro¬ 
duce  certain  records,  papers  and  maps  relating  to  the  in¬ 
quiry.  Kilbourn  appeared  but  refused  to  produce  the  re¬ 
quested  documents.  The  House  resolved  that  Kilbourn 
was  in  contempt,  and  Thompson,  the  Sergeant-at-Arms, 
took  him  into  custody.  Kilbourn  obtained  a  writ  of  habeas 
corpus  and  sued  Thompson  for  false  imprisonment.  The 
Supreme  Court,  reversing  the  court  below,  held  that  the 
House  resolution  authorizing  the  investigation  was  beyond 
the  power  conferred  on  that  body  by  the  Constitution  and 
that  accordingly  Kilbourn  did  not  have  to  testify. 

Mr.  Justice  Miller  stated  that  the  Court  felt  “sure 
that  neither  of  these  bodies  [the  House  or  Senate]  pos¬ 
sesses  the  general  power  of  making  inquiry  into  the  pri¬ 
vate  affairs  of  the  citizen.”  (103  U.  S.  190).  Thereafter, 
the  Court  concluded  that  the  scope  of  the  proposed  investi¬ 
gation  exceeded  constitutional  limits. 

“The  resolution  adopted  as  a  sequence  of  this  pre¬ 
amble  contains  no  hint  of  any  intention  of  final  action 
by  Congress  on  the  subject.  In  all  the  argument  of 
the  case,  no  suggestion  has  been  made  of  what  the 
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House  of  Representatives  or  the  Congress  could  have 
done  in  the  way  of  remedying  the  wrong  or  securing 
the  creditors  of  Jay  Cooke  &  Co.  or  even  the  United 
States.  Was  it  to  be  simply  a  fruitless  investigation 
into  the  personal  affairs  of  individuals?  If  so,  the 
House  of  Representatives  had  no  power  or  authority 
in  the  matter  more  than  any  other  equal  number  of 
gentlemen  interested  for  the  government  of  their 
country.  By  fruitless  we  mean  that  it  could  result  in 
no  valid  legislation  on  the  subject  to  which  the  inquiry 
referred’ ’  {Id.  at  194-195).  ! 

Thus  the  Supreme  Court  has  pronounced  invalid  a 

resolution  authorizing  an  investigation  which  exceeds!  pre¬ 
scribed  constitutional  limits.  The  power  of  the  counts  to 
pass  upon  the  constitutionality  of  a  resolution  authorizing 
an  investigation,  as  their  power  to  pass  upon  the  consti¬ 
tutionality  of  any  other  type  of  legislative  enactment,  is 
well-settled.  And  since  the  Resolution  here  involved  not 
only  exceeds  the  limits  of  the  powers  delegated  to  Congress 
by  the  Constitution,  but  also  violates  the  prohibition  con¬ 
tained  in  the  First  Amendment,  it  was  error  for  the  (jourt 
below  to  deny  the  motion  to  dismiss  the  indictment  («]F.  A. 
614  ff). 


The  Resolution  Violates  the  First  Amendment.  | 

| 

The  House  Resolution,  in  express  terms,  authorize^  in¬ 
quiry  into  ‘‘propaganda”  which  is  “un-American”,  “jsub- 
versive”,  or  which  attacks  “the  principle  of  the  foriji  of 
government  as  guaranteed  by  our  Constitution. "  Accord¬ 
ingly,  this  Resolution  contemplates  inquiry  into  political 
opinion  and  expression — all  of  which  are  essential  pqrts 
of  the  liberties  guaranteed  against  Congressional  abridge¬ 
ment  by  the  First  Amendment.  And  since  the  prohibitions 
of  that  Amendment  extend  not  only  to  direct  interference 
with  the  great  liberties  there  protected,  but  to  any  action 
which  unduly  burdens  them,  the  impairment  of  political 
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expression  necessitated  by  the  inquiry  authorized  by  the 
Resolution  renders  that  Resolution  unconstitutional. 

Thus,  the  Supreme  Court  has  held  void  a  tax  law  the 
effect  of  which  was  to  restrict  the  circulation  of  large 
newspapers  ( Grosjean  v.  American  Press  Company,  297 
U.  S.  233  (1936)).  It  has  set  aside  attempts  to  restrict 
the  distribution  of  leaflets  in  public  places  when  arbitrary 
discretion  to  grant  a  permit  was  delegated  to  a  public 
official  ( Lovell  v.  Griffin,  303  U.  S.  444  (1938)),  when  the 
prohibition  was  sought  to  be  defended  on  the  ground  that 
street  littering  might  thus  be  prevented  ( Schneider  v.  Irv¬ 
ington,  30S  U.  S.  147  (1939)),  and  when  an  insignificant 
license  tax  was  required  on  the  theory  that  solicitation  of 
funds  turned  the  distribution  into  a  commercial  enterprise 
( Murdock  v.  Pennsylvania,  319  IT.  S.  105  (1943)). 

The  Supreme  Court  has  struck  down  interference  with 
labor’s  right  to  free  expression,  whether  by  a  statutory 
ban  on  all  picketing  ( Thornhill  v.  Alabama,  310  V.  S.  88 
(1940)),  or  by  judicial  injunction  ( A .  F.  of  L.  v.  Swing, 
312  I7.  S.  321  (1941);  Cafeteria  Employees  Union  v.  An¬ 
gelos,  320  U.  S.  293  (1943)),  or  by  attempted  punishment 
for  contempt  (Thomas  v.  Collins,  323  Y.  S.  516  (1945)). 

The  Court  has  also  shown  concern  over  the  right  of  free 
assembly  and  association,  repudiating  the  doctrine  of  guilt 
by  association  whether  invoked  to  punish  a  person  for 
speaking  at  a  meeting  held  under  Communist  auspices 
(DeJonge  r.  Oregon,  299  U.  S.  353  (1937)),  or  for  the  de- 
naturalization  of  aliens  charged  with  fraud  in  obtaining 
citizenship  ( Schneiderman  v.  United  States,  320  I7.  S.  1  IS 
(1943):  Baumgartner  v.  United  States,  322  Y.  S.  (565 
(1944)),  or  for  the  deportation  of  an  alien  charged  with 
membership  in  the  Communist  Party  (Bridges  v.  Wixon. , 
326  T.  S.  135  (1945)). 

The  protection  afforded  by  the  First  Amendment,  then, 
applies  to  any  type  of  abridgement  of  free  expression.  For 
the  constitutional  prohibition  against  the  abridgement  of 


free  expression  is  based  upon  the  premise  that  the  public 
is  entitled  to  have  presented  to  it  all  ideas;  that  thq  gov¬ 
ernment  may  not  clog  the  channels  by  which  infornjation 
and  ideas  are  disseminated.  Any  governmental  ;|ction 
which  discourages  or  hampers  such  dissemination  of  infor¬ 
mation  and  ideas  is  an  abridgement  within  the  prohibition 
of  the  First  Amendment. 

The  inquiry  into  political  ideas  and  propaganda  finder 
the  Resolution  is  such  an.  abridgement.  The  House  jCom- 
mittee  claims  the  right  to  investigate  any  individual  or 
group  upon  the  receipt  of  information  which  would  be  some 
basis  for  the  Committee  to  believe  that  the  individual  or 
group  is  engaged  in  “un-American”  or  “subversive”'  pro¬ 
paganda.  The  hearing  thus  initiated  is  an  imposition  upon 
the  individual  or  group  investigated.  Inquiry  by  the 
House  Committee,  which  has  been  considered  by  one 
authority  to  be  motivated  by  “sheer  animosity  and  excited 
partisanship”  (Ehrmann,  “The  Duty  of  Disclosure  in 
Parliamentary  Investigation:  A  Comparative  Stbdy” 
(1944)  11  univ.  of  chic,  law  rev.  1,  117,  150),  is  a  pro¬ 
cedure  as  distasteful  and  onerous  to  many  witnesses  before 
the  House  Committee  as  any  political  or  religious  inquisi¬ 
tion.  Federal  Judge  Simon  H.  Rifkind  recentlv  described 

.  I 

that  procedure : 

“These  agencies — Congressional  committees — |have 
no  such  tradition  as  that  which  sanctifies  the  woifk  of 
the  grand  jury.  They  have  no  law-given  responsibili¬ 
ties.  They  are  armed  with  no  safeguards  against  the 
play  of  passion  and  clamor.  They  have  no  rule  of 
probable  cause.  Rumor,  gossip,  suspicion  are  admis¬ 
sible  ingredients  of  their  deliberations.  No  judicial 
tribunal  stands  ready  at  hand  to  curb  excessive  zeal 
and  to  protect  those  entitled  to  protection  under  our 
laws.”  (N.  Y.  Times,  October  8,  1947,  p.  7,  col.  5). 

The  vicissitudes  of  a  witness  before  the  House  Com¬ 
mittee  do  not  end  with  the  termination  of  the  Committee 
hearing.  The  April  1947  issue  of  the  Columbia  Law!  Re¬ 
view  has  published  a  Note  on  the  “Constitutional  Limita- 
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tions  on  the  Un-American  Activities  Committee  ”  (47  Co¬ 
lumbia  law  rev.  416),  and  at  pages  41S-419  the  author 
observes : 

“Nor  has  the  Committee  confined  itself  to  inquisi¬ 
torial  functions.  It  has  set  itself  up  as  a  ‘  grand 
jury’ ...  in  session  to  investigate  Un-American  activi¬ 
ties  at  all  times,”  with  the  avowed  purpose  of  focusing 
the  spotlight  of  publicity  on  those  whom  it  considers 
‘ subversive in  order  to  drive  them  from  their  jobs  in 
private  and  government  employment  and  their  offices 
in  the  trade  unions.  In  furtherance  of  these  aims  it 
has  gathered  a  file  on  over  one  million  persons  and 
organizations,  and  has  submitted  lists  of  allegedly 
‘subversive’  government  employees  to  the  Attorney- 
General  for  investigation.  It  is  undoubtedly  true  that 
the  operations  of  the  Committee  have  had  serious 
political  and  social  effects,  many  of  which  are  not 
readily  susceptible  of  proof.”  (Italics  added) 

And  further  at  page  428: 

“The  harassing  effect  on  political  dissidents  of  an 
inquisition  like  that  undertaken  by  the  Committee  has 
been  noted.  Patently,  if  it  is  well  known  that  express¬ 
ing  novel  political  ideas  and  advocating  certain  types 
of  change  in  government  frequently  subject  individuals 
to  burdensome  investigation  and  disparaging  publicity, 
many  persons  might  be  constrained  to  refrain  from 
such  activity.” 

The  Committee  itself  has  manifested  its  understanding 
and,  indeed,  its  desire  that  “un-American”  and  “subver¬ 
sive"  propaganda  is  to  be  subjected  to  pressure  by  the 
notoriety  attendant  upon  the  House  Committee  hearings 
and  reports. 

When  the  House  Committee  was  first  authorized,  Con¬ 
gressman  Dies  declared  upon  the  floor  of  Congress : 

“I  am  not  in  a  position  to  say  whether  we  can  legis¬ 
late  effectively  in  reference  to  this  matter,  but  I  do 
know  that  exposure  in  a  democracy  of  subversive  activ¬ 
ities  is  the  most  effective  weapon  that  we  have  in  our 
possession.”  (83  Con.  Bee.  7570  (1938)) 

The  following  observations  appeared  in  the  Reports  of 
the  House  Committee: 
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“\Vhile  Congress  does  not  liave  the  power  tb  deny 
to  citizens  the  right  to  believe  in,  teach,  or  advocate, 
communism,  fascism,  and  nazism,  it  does  haVe  the 
right  to  focus  the  spotlight  of  publicity  upon  their 
activities  ...”  (H.  R.  Rep.  No.  2,  76th  Cong.,  1st  Sess., 
13  (1939)). 

“This  committee  is  the  only  agency  of  Government 
that  has  the  power  of  exposure  .  .  .  There  are  many 
phases  of  un-American  activities  that  canhot  be 
reached  by  legislation  or  administrative  action'.  .  .” 
(H.  R.  Rep.  No.  1,  77th  Cong.,  1st  Sess,  24  (194^1)). 

“The  House  Committee  on  Un-American  Activities 
is  empowered  to  explore  and  expose  activities  by  un- 
American  individuals  and  organizations  which,  while 
sometimes  being  legal,  are  nonetheless  inimical  to  our 
American  concepts  and  our  American  future  .  . 

(H.  R.  Rep.  No.  2742,  79th  Cong.,  2d  Sess.,  16  (1&47)). 

The  intended  purpose  of  the  House  Committee  in  investi¬ 
gating  and  “exposing”  groups  and  individuals  it  peems 
to  be  engaging  in  “un-American”  or  “subversive”  propa¬ 
ganda  is  to  impair  the  freedom  of  expression  of  those 
groups  and  individuals.  Notoriety  is  an  effective  mjethod 
of  discrediting  and  silencing  a  political  opponent.  |  The 
House  Committee  has  succeeded  in  its  purpose  for  It  lias 
been  recognized  that  “our  legislative  committees  sjet  up 
to  investigate  ‘un-American  activities’  ”  are  to  be  con¬ 
sidered  as  “dangerous  to  civil  liberty”  (cusrman,  safe¬ 
guarding  our  civil  liberties  (1943)  7-8;  see  also  ggden, 
the  dies  committee  (1945)  passim:  Note  (1940)  40  Co¬ 
lumbia  law  rev.  908,  913). 

The  use  of  compulsive  process  for  the  “exposure”  of 
unorthodox  political  ideas,  which  is  considered  by  the  pom- 
mittee  to  be  its  principal  function,  is  not  a  proper  function 
of  the  Congress.  Investigation  by  the  House  Comnjiittee 
into  the  political  expression  of  an  individual  or  group  fol¬ 
lowed  by  exposure  of  and  notoriety  for  those  individuals 
or  groups  judged  by  the  Committee  to  be  “un-American” 
or  “subversive”  in  their  expressions  closelv  resembled  the 
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function  of  a  criminal  court.  Such  activity  by  the  Congress 
is  prohibited  by  the  constitutional  provision  that  Congress 
shall  pass  no  bill  of  attainder  (Art.  I,  Sec.  9,  cl.  3;  see 
United  States  v.  Lovett,  328  U.  S.  303  (1946)). 

Moreover,  the  use  of  comjmlsive  process  for  the  “expo¬ 
sure’’  of  “false”  political  ideas  by  the  Congress  is  inimical 
to  the  policy  of  the  First  Amendment.  (See  United  States 
v.  Ballard,  322  U.  S.  78  (1944)). 

For  the  power  of  “exposure”  of  propaganda  accorded 
this  House  Committee  exceeds  the  power  which  the  Con¬ 
gress  may  exercise  under  the  First  Amendment.  An  ex¬ 
amination  of  the  Resolution  on  its  face  reveals  that  it  per¬ 
mits  the  “exposure”  not  only  of  such  speech  as  may  be 
constitutionally  impaired  but  also  speech  as  may  not  be 
constitutionally  impaired.  The  vagueness  of  the  terms 
“un-American”  and  “subversive”  propaganda  (see  pp. 
26  flf.  infra)  authorizes  the  House  Committee  to  “expose” 
not  only  ideas  and  expression  which  seriously  threaten  the 
use  of  force  and  violence  or  a  “clear  and  present  danger” 
to  some  similar  paramount  public  interest,  but  also  to 
“expose”  constitutionally  protected  ideas  and  expression 
whose  only  vice  is  that  they  are  distasteful  or  unorthodox 
to  the  House  Committee.  But  the  Supreme  Court  has 
established  that  Congressional  action  abridging  freedom 
of  expression  must,  on  its  face,  be  restricted  in  its  abridge¬ 
ment  to  such  expression  as  may  be  constitutionally 
abridged — otherwise  the  legislation  is  unconstitutional. 

In  Tlwrnliill  r.  Alabama,  310  IT.  S.  88  (1940),  Mr.  Justice 
Murphy  made  plain  the  manner  in  which  a  statute  affect¬ 
ing  civil  liberties  is  to  be  tested : 

“Proof  of  an  abuse  of  power  in  the  particular  case 
has  never  been  deemed  a  requisite  for  attack  on  the 
constitutionality  of  a  statute  purporting  to  license  the 
dissemination  of  ideas.  Schneider  v.  State,  308  IT.  S. 
147,  162-165;  Hague  v.  C.  7.  0.,  307  U.  S.  496,  516; 
Lovell  v.  Griffin,  303  IT.  S.  444,  451.  ...  It  is  not 
merely  the  sporadic  abuse  of  power  by  the  censor  but 
the  pervasive  threat  inherent  in  its  very  existence 
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that  constitutes  the  danger  to  freedom  of  discussion. 
See  Near  v.  Minnesota ,  283  U.  S.  697,  713.  .  .  .  A  like 
threat  is  inherent  in  a  penal  statute,  like  that  in  ques¬ 
tion  here,  which  does  not  aim  specifically  at  evils 
within  the  allowable  area  of  State  control,  but  on  the 
contrary,  sweeps  within  its  ambit  other  activities  that 
in  ordinary  circumstances  constitute  an  exercis^  of 
freedom  of  speech  or  of  the  press.  The  existence  of 
such  a  statute,  which  readily  lends  itself  to  harsh  and 
discriminatory  enforcement  by  local  prosecuting  (offi¬ 
cials,  against  particular  groups  deemed  to  merit  their 
displeasure,  results  in  a  continuous  and  pervasive!  re¬ 
straint  on  all  freedom  of  discussion  that  might  reason¬ 
able  be  regarded  as  within  its  perview.”  (310  U.j  S., 
97-98). 

And  since  it  appears  from  the  face  of  the  Resolution 
that  it  is  not  directly  and  exclusively  related  to  such  ex¬ 
pression  as  may  be  constitutionally  restricted,  the  Resolu¬ 
tion  is  unconstitutional.  It  is  not  enough  that  if  fairly 
administered  the  Resolution  would  comprise  only  expres¬ 
sion  which  may  be  constitutionally  limited.  The  Resolution 
must  be  expressly  limited  on  its  face  to  such  expression, 
so  that  the  broad  and  vague  scope  of  the  Resolution  re¬ 
quires  the  conclusion  that  it  violates  the  First  Amendment. 
Stroniberg  v.  California ,  283  U.  S.  359  (1931) ; 
Herndon  v.  Lowry,  301  U.  S.  242,  263-264  (1937);  j 
Thornhill  v.  Alabama ,  310  U.  S.  88,  105  (1940); 
Carlson  v.  California,  310  U.  S.  106,  111-112  (1940)  \ 
Lovell  v.  Griffin,  303  U.  S.  444,  450-451  (193S). 

Moreover,  the  Resolution  is  unconstitutional  since  it  im¬ 
pairs  freedom  of  expression  without  serving  such  a  “para¬ 
mount”  public  as  is  constitutionally  sufficient  to  warrant 
that  impairment.  Legislation  such  as  the  House  Resolu¬ 
tion  which  impairs  a  freedom  protected  by  the  Fi^st 
Amendment  is  unconstitutional  unless  it  involves  speech 
which  creates  a  “clear  and  present  danger”  to  a  public 
interest  which  a  court  independently  deems  sufficiently  im¬ 
portant  to  warrant  such  an  impairment.  Unlike  legislation 
which  does  not  impair  civil  liberties,  the  purpose  of  tjhe 
House  Resolution  cannot  be  presumed  by  this  Court  to  be 
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constitutionally  sufficient.  For  as  Mr.  Justice  Stone  stated 
in  United  States  v.  Carotene  Products  Co.,  304  U.  S.  144 

(193S) :  I 

“There  may  be  narrower  scope  for  operation  of  the 
presumption  of  constitutionality  when  legislation  ap¬ 
pears  on  its  face  to  be  within  a  specific  prohibition  of 
the  Constitution,  such  as  those  of  the  first  ten  Amend¬ 
ments,  which  are  deemed  equally  specific  when  held  to 
be  embraced  within  the  Fourteenth.”  (304  U.  S.,  152-  | 

153  n.  4) 

The  foregoing  doctrine  was  even  more  clearly  enunciated 
in  Thornhill  v.  Alabama,  310  IT.  S.  SS,  95-96  (1940). 

“Mere  legislative  preference  for  one  rather  than  > 
another  means  for  combatting  substantive  evils, .  there-  ! 

fore,  may  well  prove  an  inadequate  foundation  on 
which  to  rest  regulations  which  are  aimed  at  or  in 
their  operation  diminish  the  effective  exercise  of  rights 
so  necessary  to  the  maintenance  of  democratic  institu¬ 
tions.  It  is  imperative  that,  when  the  effective  exer¬ 
cise  of  these  rights  is  claimed  to  be  abridged,  the 
courts  should  “weigh  the  circumstances”  and  “ap¬ 
praise  the  substantiality  of  the  reasons  advanced”  in 
support  of  the  challenged  regulations.  Schneider  v. 
State,  30S  U.  S.  147,  161,  162.”  , 

See  also:  Thomas  v.  Collins,  323  U.  S.  516,  529-530 
11945).  .  .  1 

Absent  any  presumption  of  constitutionality,  this  Court 

must,  then,  determine  for  itself  whether  the  House  Resolu¬ 
tion  involves  speech  which  creates  a  direct  threat  to  a 
“paramount”  public  interest  sufficient  to  sustain  an 
abridgement  of  civil  liberties.  In  making  such  a  deter¬ 
mination,  this  Court  must  find  more  than  that  the  political 
speech  or  opinion  abridged  is  unorthodox.  For  the  fact 
that  expression  or  action  lacks  political  orthodoxy  is  no 
basis  for  impairing  such  expression  or  opinion.  The  classic 
statement  of  this  doctrine  appears  in  the  dissent  of  Holmes, 

J.,  in  Abrams  v.  United  States,  250  U.  S.  616,  630-631  j 
(1919) : 

“Persecution  for  the  expression  of  opinions  seems 
to  me  perfectly  logical.  If  you  have  no  doubt  of  your 
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premises  or  your  power  and  want  a  certain  resultj  with 
all  your  heart  you  naturally  express  your  wishes  in 
law  and  sweep  away  all  opposition.  To  allow  opposi¬ 
tion  by  speech  seems  to  indicate  that  you  think  the 
speech  impotent,  as  when  a  man  says  that  h^  has 
squared  the  circle,  or  that  you  do  not  care  Whole 
heartedly  for  the  result,  or  that  you  doubt  either  |your 
power  or  your  premises.  But  when  men  have  realized 
that  time  has  upset  many  fighting  faiths,  they  may 
come  to  believe  even  more  than  they  believe  the  Ivery 
foundations  of  their  own  conduct  that  the  ultipate 
good  desired  is  better  reached  by  free  trade  in  id([as — 
that  the  best  test  of  truth  is  the  power  of  the  thought 
to  get  itself  accepted  in  the  competition  of  the  market, 
and  that  truth  is  the  only  ground  upon  which  their 
wishes  safely  can  be  carried  out.  That  at  any  rate  is 
the  theory  of  our  Constitution.  It  is  an  experiment, 
as  all  life  is  an  experiment.  Every  year  if  not  eVery 
day  we  have  to  wager  our  salvation  upon  some 
prophecy  based  upon  imperfect  knowledge.  While  [that 
experiment  is  part  of  our  system  I  think  thaf  we 
should  be  eternally  vigilant  against  attempts  to  check 
the  expression  of  opinions  that  we  loathe  and  bel|ieve 
to  be  fraught  with  death,  unless  they  so  imminetntly 
threaten  immediate  interference  with  the  lawful  and 
pressing  purposes  of  the  law  that  an  immediate  clfeck 
is  required  to  save  the  country  .  .  .  Only  the  emer¬ 
gency  that  makes  it  immediately  dangerous  to  lbave 
the  correction  of  evil  counsels  to  time  warrants  making 
any  exception  to  the  sweeping  command  ‘Congress 
shall  make  no  law  abridging  the  freedom  of  speech 
This  view  has  been  subsequently  adopted  as  that  of  the 
Supreme  Court  so  that  in  Sclinciderman  v.  I' 'tiled  otates, 
320  U.  S.  118,  138  (1943),  it  was  declared: 

“Criticism  of  and  the  sincerity  of  desires  to  imprbve 
the  Constitution  should  not  be  judged  by  conforniity 
to  prevailing  thought  because,  ‘if  there  is  any  prin¬ 
ciple  of  the  Constitution  that  more  imperatively  c^lls 
for  attachment  than  any  other  it  is  the  principle!  of 
free  thought — not  free  thought  for  those  who  agree 
with  us  but  freedom  for  the  thought  that  we  hate’.”! 

See  also:  Thornhill  v.  Alabama,  310  IT.  S.  SS, 1 95 
(1940). 
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In  Thomas  v.  Collins,  supra,  Mr.  Justice  Rutledge 
wrote  for  the  Court: 

“Any  attempt  to  restrict  those  liberties  must  be 
justified  by  clear  public  interest,  threatened  not  doubt¬ 
fully  or  remotely,  but  by  clear  and  present  danger. 
The  rational  connection  between  the  remedy  provided 
and  the  evil  to  be  cured,  which  in  other  contexts 
might  support  legislation  against  attack  on  due  process 
grounds,  will  not  suffice.  These  rights  rest  on  firmer 
foundation.  Accordingly,  whatever  occasion  would  re¬ 
strain  orderly  discussion  and  persuasion,  at  appro¬ 
priate  time  and  place,  must  have  clear  support  in  pub¬ 
lic  danger,  actual  or  impending.  Only  the  gravest 
abuses,  endangering  paramount  interests,  give  occa¬ 
sion  for  permissible  limitation.  It  is  therefore  in  our 
tradition  to  allow  the  widest  room  for  discussion,  the 
narrowest  range  for  its  restriction”  (323  U.  S.,  530). 

Examination  of  the  House  Resolution  fails  to  reveal 
that  the  political  thought  and  expression  which  it  abridges 
is  such  as  may  be  considered  a  “clear  and  present  danger” 
to  a  “paramount”  public  interest. 

Certainly  there  is  nothing  on  the  face  of  the  Resolution 
to  indicate  what  is  the  effect  of  “un-American”  or  “sub¬ 
versive”  propaganda  which  would  warrant  the  abridge¬ 
ment  of  such  propaganda.  Anarchy  and  criminal  syndical¬ 
ism  statutes  refer  to  speech  or  writing  advocating  the  use 
of  force  or  violence  to  overthrow  the  government;  espio¬ 
nage  statutes  refer  to  speech  or  writing  urging  insubordi¬ 
nation.  mutiny,  disloyalty.  These  statutes  contain  an  ex¬ 
press  specification  of  the  effect  of  the  abridged  speech  or 
writing  and  a  court  can  readily  ascertain  whether  the  pur¬ 
pose  served  by  the  abridgement  is  a  sufficient  basis  for 
that  abridgement.  Xo  sure  specification  of  the  effect  of 
“un-American”  or  “subversive”  propaganda  appears  in 
the  House  Resolution.  Moreover,  the  vague,  indefinite  and 
meaningless  characterization  of  the  type  of  propaganda 
which  may  be  abridged  under  the  Resolution  makes  it  im¬ 
possible  to  glean  from  the  Resolution  for  what  purpose  the 
Congress  was  seeking  to  curtail  freedom  of  political 
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thought  and  expression.  The  Resolution,  therefore,  cur¬ 
tails  “un-American”  or  “subversive”  propaganda  With¬ 
out  any  specification  or  possible  determination  that  Such 
expression  has  an  effect  which  is  adverse  to  or  directly 
threatens  some  “paramount”  public  interest.  To  sustain 
the  abridgement  of  speech  under  such  circumstances  would 
be  to  drain  the  First  Amendment  of  its  potency  as  a  safe¬ 
guard.  Legislation  abridging  political  expression  w^iich 
does  not  contain  a  clue  to  the  “paramount”  public  interest 
which  that  abridgement  serves,  frustrates  “the  delicate 
and  difficult  task  falls  upon  the  courts  to  weigh  the 
circumstances  and  to  appraise  the  substantiality  of  the 
reasons  advanced  in  support  of  the  regulation  of  the  tjree 
enjoyment  of”  civil  liberties.  Frustration  of  this  judicial 
task  is  tantamount  to  a  deprivation  of  the  guarantee  of  the 
First  Amendment. 

It  may  be  contended,  however,  that  the  investigation 
serves  a  substantial  public  purpose,  i.  e.,  to  inform  the 
Congress  about  “un-American”  or  “subversive”  propa¬ 
ganda.  Theoretically,  such  information  would  serve  to 
enable  Congress  to  pass  legislation  concerning  “un-Amjer- 
ican”  or  “subversive”  propaganda. 

The  absurdity  of  this  proposition  becomes  apparent  upon 
its  statement.  It  amounts  to  empowering  Congress  to 
abridge  civil  liberties  in  order  to  determine  whether  it 
may  or  should  abridge  civil  liberties.  A  similar  proposi¬ 
tion  was  summarily  rejected  by  the  High  Court  of  Aus¬ 
tralia  in  Colonial  Sugar  Refining  Co.  v.  Attorney  General, 
15  C.  L.  R.  1S2  (1912).  The  Court  there  denied  that  the 
power  to  initiate  constitutional  amendments  meant  thjat 
there  were  no  constitutional  limits  to  the  subject  matter  jof 
an  investigation. 

“If  it  is  sound,  every  inhabitant  of  the  Common¬ 
wealth  is  liable  to  an  inquisitional  investigation  con¬ 
ducted  under  the  federal  power  as  to  his  most  intimate 
private  affairs,  and  as  to  all  his  doings  in  the  large 
sphere  of  action  reserved  to  the  States  by  the  Consti- 
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tution  .  .  .  perhaps  the  best  illustration  is  afforded 
by  sec.  116  of  the  Constitution,  which  provides  that: 

‘The  Commonwealth  shall  not  make  any  law  for 
establishing  any  religion,  or  for  imposing  any  religious 
observance,  or  for  prohibiting  the  free  exercise  of  any 
religion,  and  no  religious  test  shall  be  required  as  a 
qualification  for  any  officer  or  public  trust  under  the 
Commonwealth  \ 

“If  the  argument  for  the  Crown  is  sound,  the  Fed¬ 
eral  Executive  can  at  any  time  appoint  a  Royal  Com¬ 
mission  to  investigate  the  tenets  of  any  religious  body 
in  the  Commonwealth,  its  assets,  the  administration 
of  its  revenue,  and  the  internal  management  of  its 
institutions,  on  the  pretext  that  the  Constitution  might 
possibly  be  amended  by  omitting  sec.  116.  Such  an 
inquisition  is  unthinkable.  I  will  waste  no  more  words 
upon  this  contention.”  (15  C.  L.  R.  195  (1912)). 

The  Court  thereupon  concluded  that  the  scope  of  tiie 
proposed  investigation  could  not  be  construed  to  include 


the  investigation  of  rights  thus  guaranteed  by  the  Consti¬ 
tution  and  that  it  was,  therefore,  permissible.* 


The  invalidity  of  the 


argument  that  the  Congress  may 


impair  political  expression  in  order  to  obtain  information 
f<»r  legislation  further  appears  when  it  is  considered  that 


the  Supreme  Court  has  refused  to  sustain  abridgments  of 
civil  liberties  except  to  avert  a  danger  to  some  “paramount 
public  interest”.  Civil  liberties  may  be  constitutionally 
abridged  where  the  purpose  of  the  abridgement  is  to  avert 
the  use  of  force  or  violence  ( Chaplin  sky  v.  Xav  Hampshire , 
dlo  I  .  S.  568  (1942):  Local  753  v.  Meadowmoor  Dairies, 
Inc.,  212  I  .  S.  287  (1941));  to  avert  the  use  of  force  or 
violence  to  overthrow  the  government  ( Whitney  v.  Cali- 


*  The  Privy  Council  reversed  the  ruling  of  the  High  Court  of 
Australia  on  the  grounds  that  the  latter  Court  had  not  properly  con¬ 
strued  the  scope  of  the  proposed  investigation.  The  privy  Council 
considered  that  “Their  Lordships  do  not  think  that  the  Royal  Commis¬ 
sion  Acts,  in  the  form  in  which  they  stand,  could,  without  an  amend¬ 
ment  to  the  Constitution,  be  brought  within  the  powers  of  the  Common¬ 
wealth  Legislature”  and  that  the  proposed  investigation  was,  therefore, 
improper  ( Attorney  General  v.  Colonial  Sugar  Refining  Co.,  L.  R.  [1914] 
App.  Cas.  237,  257). 


forma ,  274  U.  S.  357  (1927) ;  Gitlow  v.  New  York,  268  jj.  S. 

'652  (1925));  to  avert  inciting  insubordination  or  under¬ 
mining  the  morale  of  our  fighting  forces  in  time  of  I  war 
( Schenck  v.  United  States,  249  U.  S.  47  (1919) ;  cf.  Dtynne 
r.  United  States,  138  F.  (2)  137  (C.  C.  A.  8, 1943),  cert.  den. 
320  U.  S.  790  (1943)).  On  the  other  hand,  any  lesser  pur¬ 
poses  than  those  specified  have  been  held  to  be  an  iijsuf- 
ficient  basis  for  the  abridgement  of  a  right  safeguarded  by 
the  First  Amendment.  Indeed,  the  efficacy  of  the  I^irst 
Amendment  has  led  the  Supreme  Court  to  refuse  to  sustain 
the  denaturalization  of  a  citizen  alleged  not  to  be  attached 
to  the  principles  of  the  Constitution  where  there  was  no 
proof  that  the  political  thought  and  action  of  the  natural¬ 
ized  citizen  created  a  clear  and  present  danger  that  fbrce 
and  violence  would  be  used  to  obtain  announced  political 
objectives.  ( Schneiderman  v.  United  States,  320  U.  S.  118, 
146-159  (1943).) 

Political  expression  may  be  abridged  by  legislation  q»nly 
where  the  immediate  purpose  of  the  legislation  is  to  safe¬ 
guard  against  public  disorder,  the  resort  to  force  kind 
violence,  and  other  measures  which  destrov  the  conditions 
necessary  for  the  continuation  of  freedom  of  expression. 
In  short,  freedom  of  expression  may  be  curtailed  drily 
where  the  exercise  of  that  freedom  would  tend  to  substitute 
the  use  of  force  for  the  use  of  reason  and  thereby  destroy 
the  conditions  necessary  for  free  exprssion.  This  is  jthe 
common  denominator  of  the  decisions  of  the  Supreme 
Court  permitting  legislative  infringements  upon  the  free¬ 
dom  of  expression.  j 

The  right  of  Congress  to  compel  witnesses  to  provide 
information  for  subsequent  legislation,  while  important]  is 
therefore  not  the  kind  of  “paramount”  public  interest 
which  has  heretofore  been  required  by  the  Supreme  Court 
as  the  basis  for  a  legislative  abridgement  of  a  right  pro¬ 
tected  by  the  First  Amendment.  The  possibility  that  Ihe 
information  obtained  may  result  in  legislation  dealing  with 
such  a  “paramount  public  interest”  is  insufficient.  Cijvil 
liberties  may  not  be  abridged  on  the  basis  of  possible  future 
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legislation.  Indeed,  since  the  investigation  conducted  by 
the  House  Committee  is  admittedly  an  inquiry  into  consti¬ 
tutionally  protected  expression  which  may  not  validly  be 
limited  by  legislation  (see  p.  17  supra),  the  Resolution 
is  unconstitutional  under  the  principle  that  Congressional 
action  affecting  free  speech  is  invalid  unless  restricted  to 
such  speech  as  may  be  constitutionally  impaired  (see  p.  17 
supra).  Frustrated  by  the  Bill  of  Rights,  the  House  Com¬ 
mittee  and  its  predecessors  have  displayed  a  marked  legis¬ 
lative  impotency.  Its  progeny  has  been  described  as  fol¬ 
lows  : 

“The  legislative  results  of  the  Committee’s  work 
are  inconclusive.  Until  1945  bills  were  not  referred 
to  it,  since  it  was  a  special  committee.  In  the  general 
field  of  its  activities  only  one  bill  introduced  by  a 
member  of  the  Committee  became  law.  (54  stat.  1201, 
IS  u.  s.  c.,  §§  14-17  (1940).)  Since  the  Committee 
attained  permanent  status  no  legislation  has  origi¬ 
nated  in  it. 

“However,  the  Supreme  Court  has  attributed  to  the 
work  of  the  Committee  the  provisions  customarily 
attached  to  appropriation  bills  denying  federal  em¬ 
ployment  to  those  who  advocate  the  overthrow  of  the 
government.  See  United  States  v.  Lovett,  32S  U.  S. 
303,  308  (1946).  The  Court  implied  that  the  bill  of 
attainder  declared  unconstitutional  in  that  case  was  due 
indirectly  to  the  Committee’s  activity  {id.  at  309-12).” 
(Note,  4/  Columbia  law  rev.,  427  n.  109). 

jli  the  past  experience  of  nine  years  is  any  guide,  the 
prospect  of  any  valid  legislation  emanating  from  this  Com¬ 
mittee  is  dim. 


An  investigation  so  devoid  of  the  prospect  of  valid 
legislation  is  constitutionally  insufficient  as  a  pretext 
for  the  extensive  search  into  the  political  thought  and 


expression  of  the  American  citizenry  which 
the  chosen  task  of  the  Committee. 


is  apparently 


While  acknowledging  that  the  Resolution  permits  inquiry 
into  subjects  about  which  Congress  could  not  constitution¬ 
ally  legislate  because  of  the  First  Amendment,  the  House 
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Committee  lias  nevertheless  frequently  declared  that  it  may, 
under  the  Resolution,  accomplish  by  “exposure”  whajt  can¬ 
not  constitutionally  be  accomplished  by  restrictive  leg¬ 
islation  because  of  the  Bill  of  Rights  (see  pp.  14  if  supra) ; 
in  other  words,  the  House  Committee  contends  thatj  gov¬ 
ernmental  action  and  compulsion  by  means  of  “exposure” 
is  not  subject  to  the  constitutional  limits  imposed  bV  the 
Bill  of  Rights  upon  every  other  type  of  governmental 
action  and  compulsibn.  Those  commentators  who  have  con¬ 
sidered  this  proposition  have  rejected  it  as  unsound.  Thus 
it  has  been  concluded  that : 

“Since  the  First  Amendment  protects  againsjt  the 
infringement  of  the  rights  of  free  speech  and  pre^s  by 
executive,  judicial  or  legislative  action,  any  attempt 
to  curb  those  rights  in  the  guise  of  a  congressional 
investigation  may  also  be  illegal.”  (Note,  47  Columbia 
LAW  REV.  428). 

And  in  a  recent  article  dealing  with  the  investigatory 
powers  of  administrative  agencies  the  author  noted } 


“To  the  general  observation  that  an  agency  having 
authority  to  make  an  investigation  may  compel |  dis¬ 
closure  of  all  information  relevant  to  the  investigation, 
irrespective  of  the  scope  of  the  agency’s  regul4tory 
power,  an  exception  must  be  noted  to  the  effect  that 
when  the  purpose  of  compelling  a  disclosure  is  npt  to 
secure  information  for  governmental  purposes  biit  is 
to  use  the  power  of  compelling  the  disclosure  jas  a 


sanction  for  producing  a  desired  regulatory  effect^  the 
agency’s  action  is  necessarily  limited  by  the  scope  of 
its  regulatory  power.  If  the  agency  may  not  regulate, 
it  may  not  regulate  by  using  publicity  as  a  sanction.” 
Davis,  “The  Administrative  Power  of  Investigation” 
(1947)  56  vale  law  journal  1111, 1136.  (Italics  added) 
Similarly,  it  the  Congress  may  not  impair  or  regulate 
“un-American”  or  “subversive”  propaganda  directly  by 
statute,  it  may  not  impair  or  regulate  such  propaganda  by 
using  publicity  as  a  sanction. 


No  branch  of  government,  when  it  acts  in  its  capacity  as 
government,  has  heretofore  ever  been  deemed  to  be  exempt 
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from  the  prohibitions  contained  in  the  Bill  of  Eights. 
“Exposure”  by  Congress  qua  Congress  is  no  exception. 
The  members  of  the  House  Committee  are  mistaken  in  their 
expressed  judgment  that  the  Constitution  does  not  hamper 
them  when  they  impair  protected  speech  by  “exposure” 
rather  than  by  legislation.  The  Constitution  is  a  limita¬ 
tion  upon  the  activities  of  government  regardless  of  the 
guise  those  activities  may  assume.  It  is  submitted  that 
the  courts  should  refuse  to  lend  their  sanctions  to  the 
enforcement  of  legislation  and  governmental  action  which 
exceeds  Constitutional  limits  and  which,  indeed,  purports 
to  be  above  the  Constitution  as  does  the  House  Committee, 
'l'lie  Resolution  authorizing  the  investigation  and  “expo¬ 
sure”  of  “un-American”  and  “subversive”  propaganda 
should  be  declared  unconstitutional  for  the  very  same 
reasons  which  would  compel  this  Court  to  declare  uncon¬ 
stitutional  under  the  First  Amendment  a  bill  making  “un- 
American"  or  “subversive”  propaganda  a  crime. 

B. 

The  Resolution,  Because  of  the  Vagueness  of  its  Key  Terms, 
Violates  the  Fifth  and  Sixth  Amendments  and  the 

Ninth  and  Tenth  Amendments. 

1.  The  key  terms  of  the  Resolution  are  vague  and  indefinite. 

The  language  of  the  House  Resolution  sets  up  the  fol¬ 
lowing  “matter  under  inquiry”: 

(1)  “propaganda  activities”  which  are 

(a)  “un-American”; 

(2)  “Propaganda”  which  is 

(a)  “subversive  and  un-American” 

(b)  “and  attacks  the  principle  of  the  form 
of  government  as  guaranteed  by  our 
Constitution.” 

The  defect  of  this  language  is  not  only  that  it  sets  up 
vague,  general,  equivocal  and  impractical  standards,  but 
that  it  sets  up  no  recognizable  standard  at  all.  This  con- 


elusion  will  appear  from  the  demonstration  that  the  lerms 
used  are  unknown  to  the  law  and  have  acquired  no  special¬ 
ized  or  technical  meaning  and  have  acquired  no  meaning 
“by  general  acceptation”,  a  standard  suggested  by  Car- 
dozo,  J.,  in  Schecter  Poultry  Corp.  v.  United  States |,  295 
U.  S.  495,  552  (1935).  Indeed,  as  late  as  1946,  eight  ^ears 
after  the  House  Committee  was  established,  the  Chief 
Counsel  of  the  House  Committee  wrote  to  a  member  of 
Congress,  under  date  of  July  18,  1946,  as  follows: 

“The  committee  has  adopted  no  definition  of j  sub¬ 
versive  or  un-American  activities”  (79-2  Daily  C.  R. 
A.,  5013,  1  August,  1946). 

The  key  term  employed — “un-American” — is  comnionlv 
considered  as  an  epithet,  not  a  term  of  clear  meaning. 
The  President’s  Advisory  Committee  on  Universal  Train¬ 
ing,  confronted  with  the  contention  that  universal  military 
training  is  “un-American”,  stated: 

“An  epithet  is  not  an  argument.  Un-American 
means  simply  that  it  has  not  been  done  before  in 
America.  If  Americans  want  it,  it  becomes  American.” 

(“A  Program  For  National  Security”,  Report  of 
the  President’s  Advisory  Committee  on  Universal 
Training  (1947)  39). 

And  in  an  editorial  for  the  New  York  Times,  January 
5,  1945: 

“The  Special  Committee  to  Investigate  Un-Ameri¬ 
can  Activities  suffered  from  ambiguity  at  its  b^rth. 
Just  what  is  un-American  activity?  The  law  defines 
crime  against  the  state  and  persons  committing  j?uch 
crimes  are  admittedly  un-American.  But  is  it  un- 
American  to  hold  an  unpopular  opinion  or  take  an 
attitude  that  is  also  held  or  taken  by  the  communists? 
.  .  .  Had  lie  (Dies)  pushed  his  opinion  to  a  logical  end 
more  than  one-half  of  the  population  of  the  United 
States  might  have  been  denounced. ...  he  used  methods 
that  old-fashioned  persons  regard  as  un-American — 
indictment  by  innuendo,  refusal  of  defense  testimjony, 
prosecution  and  sometimes  persecution  in  the  place 
of  an  impartial  investigation.” 

The  latitude  which  the  House  Committee  enjoyed  in|  the 


definition  and  application  of  the  terms  of  the  Resolution 
compelled  a  member  of  the  Committee,  Rep.  Voorhis,  to 
point  out  in  a  minority  report: 

‘‘All  the  minority  is  contending  for  is  the  right  of 
loyal  American  citizens  to  disagree  politically  with  a 
majority  of  the  Dies  Committee  without  being  branded 
as  subversive  and  un-American”.  (77-2  H.  Rep.  2277, 
p.  Ij  25  June  1942) 

And  in  1946,  a  member  of  Congress,  Rep.  Doyle,  com¬ 
mented  on  the  floor  of  the  House: 

“Ever  since  I  became  a  Member  of  this  Seventy- 
ninth  Congress,  I  have  sought  to  ascertain  by  what 
definition  of  ‘subversive  activity’  or  ‘un-American 
activity’  a  person  was  to  be  measured  as  either  a 
loyal  or  disloyal  American  citizen.  No  one  seemed  to 
find  any  high  court  definition  used  by  the  House  com¬ 
mittee  nor  could  I  find  any  printed  or  any  announced 
definition  which  the  committee  had  to  either  guide  or 

limit  its  activities. 

#  •  •  » 

“This  illustrates  that  there  can  be  at  present  as 
many  definitions  of  ‘subversive  and  un-American’  as 
there  are  committee  members.  In  fact,  I  think  I  notice 
that  there  is  some  sharp  difference  of  opinion  ex¬ 
pressed  bv  committee  members  on  this  point.”  (79-2 
Daily  C.  R.  A.  5012-5013,  1  August,  1946). 

These  random  observations  as  to  the  lack  of  meaning  of 
the  terms  in  the  Resolution  are  confirmed  by  a  thorough 
and  complete  analysis  in  the  previously  cited  Columbia 
Law  Review  Note  for  April,  1947,  at  pages  419-423.  The 
author  of  the  Note  reached  the  conclusion  that  the  Reso¬ 
lution  is  vague  and  indefinite  in  scope  only  after  exploring 
every  possible  source  of  definition.  Thus,  unable  to  find 
a  dictionary  definition  of  the  determinative  terms  of  the 
Resolution,  the  author  of  the  Note  examines  the  various 
other  statutes  employing  those  terms  and  concludes  that 
the  words  “un-American”  and  “subversive”  have  “un¬ 
settled  meanings”  (47  Columbia  law  rev.,  421),  and  that 
the  Supreme  Court  was  unable  to  define  the  “principle” 
of  our  “form  of  government”  so  as  to  give  meaning  to 


the  expression  “propaganda  .  .  .  [which]  attacks  the1  prin¬ 
ciple  of  the  form  of  government  as  guaranteed  bV  our 
Constitution”  ( Schneider  man  v.  United  States ,  320  U.  S. 
118  (1943)).  And  an  inquiry  into  previous  investigations 
of  a  similar  nature  revealed  that  they  were  framed  in 
narrower  terms  than  the  Resolution  and  the  inquiries 
conducted  much  more  limited  than  that  of  the  House  Com¬ 
mittee  (47  Columbia  law  rev.,  421).  Moreover,  the 'Con¬ 
gressional  debates  “provide  no  satisfactory  indication  of 
the  scope  of  its  (the  House  Committee)  power”,  instead 
they  reveal  “that  the  House  had  no  clear  intent  is  to 
the  subject  matter  to  be  investigated” — indeed,  the  (Com¬ 
mittee  was  purposefully  accorded  “a  roving  commission 
to  inquire  into  any  propaganda  activities  which  a  majjority 
of  the  Committee  thought  warranted  investigation’?  (47 
COLUMBIA  LAW  REV.,  421-422). 

Thus,  when  the  House  reenacted  the  original  Resolution 
on  May  26,  1938  (H.  R.  282,  75-3,  C.  R.  7568,  7p86), 
members  unsuccessfully  pleaded  for  the  insertion  of  con¬ 
trolling  or  limiting  standards  with  respect  to  the  meaning 
of  “un-American.”  Other  members  asked  for  but  received 
no  answer  to  the  meaning  of  “un-American.”  For 
example : 


“Mr.  Patrick:  It  seems  to  me  the  most  important 
thing  involved  in  this  matter  is  what  is  an  un-Atner- 
ican  and  what  is  an  American  activity?  Who  is  to 
pass  on  that  question? 

“Some  things  have  been  mentioned  that  perhaps 
we  would  concede  to  be  un-American.  But  whit  is 
un- Americanism? 

“.  .  .  what  will  determine  when  anything  is !  un- 
American  so  that  we  can  put  a  finger  on  it  and  say 
that  is  it? 

“Mr.  Tavlor:  The  Congress  will  finallv  prescribe 

that.”  (75-3  C.  R.  7572.)' 

•  •  #  # 

“Mr.  Maverick:  Nobody  knows  what  is  un- Amer¬ 
ican.  I  ask  you  what  is  un-American? 

“Mr.  Knutson:  The  goose-step”  (75-3  C.  R.  75(57). 
In  1940,  the  House  re-enacted  the  above  Resolution  ^.nd 


r 


30 


voted  to  continue  the  investigation  (H.  R.  321,  76-3  C.  R. 
605;  the  investigation  was  previously  continued  by  H.  R. 
26,  76-1  C.  R.  1098, 1128).  Three  members  expressed  their 
views  on  the  meaning  of  “un-American,”  and  each  view 
was  fundamentally  different.  The  member  in  charge  of 
the  Resolution,  relying  upon  a  view  expressed  in  an  earlier 
Committee  Report,  defined  “un-American”  in  terms  of  one 
who  does  not  believe  that  “the  fundamental  rights  of  man 
are  derived  from  deity.”  (Rep.  Dies,  75-3  C.  R.  7568-7569). 
Another  member  relied  upon  a  later  Committee  Report 
which  defined  un-American  organizations  as  “organiza¬ 
tions  and  groups  *  *  *  which  are  directed,  controlled  and 
subsidized  by  foreign  agencies  or  governments.”  *  (Rep. 
Robison,  76-3  C.  R.  575-576). 

Nowhere  in  these  debates  however,  does  there  seem  to 
be  a  meeting  of  minds  or  a  common  definition  of  the  term 
“un-American.” 

The  Congressional  debates  which  failed  to  ascribe  any 
meaning  for  “un-American”  indicate  that  the  word  “sub¬ 
versive”  is  as  undefinable. 

After  almost  five  years  of  investigation  and  Committee 
Reports  by  the  previous  Committee,  a  member  of  the  House 
found  it  necessary  to  ask  on  the  floor  of  the  House  during 
the  debate  on  the  continuance  of  the  Committee  what 
‘  ‘  subversive  ’  ’  meant : 

“Mr.  Outland:  Just  what  are  subversive  activities: 
Mho  is  to  be  the  judge?  There  have  been  people  who 
have  called  the  chairman  of  the  Committee  subversive, 
which  in  my  opinion  is  entirely  incorrect.  But  the 
permitting  of  individual  interpretation  of  just  what 
is  deemed  subversive  is  a  dangerous  and  un-American 
thing”  (78-1  C.  R.  S06). 

No  answer  to  this  question  is  recorded;  indeed,  as  the  word 
is  used,  none  can  be  given. 

*  The  above  meaning  of  un-American,  plus  the  advocacy  of  the  over¬ 
throw  of  the  government  by  force,  were  the  two  meanings  which  Mr. 
McCormack,  the  Chairman  of  the  1934  investigating  Committee,  had 
unsuccessfully  pleaded  to  have  inserted  in  the  original  1938  Resolution 
of  investigation  during  the  debate  on  that  original  investigation  (75-3 
C.  R.  7580-7581). 
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The  most  graphic  picture  of  the  unlimited  scjope  of 
investigation  which  the  House  Committee  deems  itsielf  au¬ 
thorized  to  make  is  found  in  the  welter  of  contradictory 
statements  which  it  has  made  from  time  to  timej  in  its 
reports. 

In  attempting  to  set  up  a  yardstick  for  “  un-American  ” 
an  early  Committee  Report  stated: 

“Any  organization  of  (or)  (?)  individual  who  be¬ 
lieves  in  or  advocates  the  destruction  of  the  American 
system  of  checks  and  balances  with  its  threq  inde¬ 
pendent  coordinate  branches  of  government  is  un- 
American’  ’  (76-1,  H.  Rep.  2,  p.  12). 

The  previous  House  Committee  (the  Dies 
frequently  commented  in  its  Reports  on  the  meaning  of 
the  term  “un-American.”  But  each  comment  was  differ¬ 
ent.  It  did  not  put  forth  these  varying  comments  as 
controlling  standards  limiting  its  scope,  but  simply  as 
illustrative  and  suggestive  commentaries  upon  an  illimit¬ 
able  text.  The  Committee’s  first  emphasis  was  thatfc 

“Americanism  recognizes  the  existence  of  a  God 
and  the  all  important  fact  that  the  fundamental  lights 
of  man  are  derived  from  God  and  not  from  any  other 
source”  (76-1,  H.  Rept.  2,  Jan.  3,  1939,  p.  10).  j 

In  the  Committee  Report  of  1939,  an  elaborate  atjtempt 
is  made  “to  set  forth  in  simple  and  understandably  lan¬ 
guage  what  some  of  the  chief  principles  of  Americanism 
are”  (76-1  H.  Rept.  2,  Jan.  3,  1939,  p.  10).  No  attempt 
will  be  made  here  to  telescope  that  discussion  other  tlian  to 
say  that  it  stressed  that  Americanism  recognizes  “the 
divine  origin  of  the  fundamental  rights  of  man”  (■'$.,  at 

p.  11). 

It  also  notes  that 

“Americanism  means  *  *  *  a  fair  and  impartial 
Executive  operating  under  the  American  system  of 
checks  and  balances”  {id.,  at  p.  11). 

Apparently  a  partisan  Executive,  or  perhaps  a  crusading 
Executive,  an  Executive  who  attempts  to  sway  Congress 
to  his  point  of  view,  is  un-American. 

That  1939  Report  suggests  that  the  following  ar<j 


Comijiittee) 


un- 


American:  “absolute  social  and  racial  equality”;  “the 
destruction  of  private  property  and  the  abolition  of  inheri¬ 
tance,”  apparently  irrespective  of  the  means  employed  or 
advocated;  and  “the  substitution  of  communal  ownership 
of  property  for  private  ownership”;  “the  duty  of  govern¬ 
ment  to  support  the  people”;  “bureaucratic  and  paternal¬ 
istic  governments”;  “a  system  of  planned  economy”; 
“collectivism”;  “collectivistic  philosophy;  the  promise  of 
economic  security”;  “political,  economic,  or  social  regi¬ 
mentation”;  and  “the  destruction  of  the  American  system 
of  checks  and  balances  with  its  three  independent  coordi¬ 
nate  branches  of  government”  (id.,  at  p.  12). 

In  its  Report  of  1940,  another  commentary  on  the  mean¬ 
ing  of  “un-American”  is  set  forth: 

“By  un-American  activities  we  mean  organizations 
or  groups  existing  in  the  United  States  which  are 
directed,  controlled  or  subsidized  by  foreign  govern¬ 
ments  or  agencies  and  which  seek  to  change  the  poli¬ 
cies  and  form  of  government  of  the  United  States  in 
accordance  with  the  wishes  of  the  foreign  govern¬ 
ments”  (76-3  H.  Rept.  1476,  Jan.  3,  1940,  p.  2). 

In  its  Report  of  1941,  distinctions  are  drawn  which  are 
difficult  to  reconcile  with  the  sweeping  comments  of  the 
first  Report.  The  distinction  is  drawn  between : 

“those  who,  because  of  attachments  to  foreign  pow¬ 
ers  and  dictators,  are  basically  disloyal  to  America 
and  those  who  simply  hold  unorthodox  economic  views 
and  hence  advocate  changes  in  the  status  quo  which 
they  sincerely  believe  would  benefit  the  majority  of 
the  American  people”  (77-1  H.  Rept.  1,  Jan.  3,  i941, 
.P.  !)• 

In  its  war-time  Report  of  1942,  the  distinction  drawn  in 
the  above  Report  seems  to  have  been  ignored.  The  Report 
attacked  an  organization,  not  on  the  ground  that  it  was 
foreign-controlled,  or  enemy-controlled,  but  because  its 
propaganda,  critical  of  members  of  Congress,  was  designed 
to  bring  Congress  itself  into  disrepute,  and  also  because 
of  the  “company”  the  organization  had  attracted  (77-2 
H.  Rept.  2277,  25  June,  1942).  The  minority  report  of  Mr. 
Voorhis  comments : 


“Once,  however,  the  committee  undertakes  to  jiceuse 
people  of  un-American  activities  because  they  criticize 
certain  features  of  our  economy  or  say  unkind  things 
about  finance  capitalism  or  because  they  come  ojut  for 
a  greater  degree  of  cooperation  in  our  economic  life, 
it  is  in  danger  of  becoming  an  agency  which  arrogates 
to  itself  the  right  to  censor  people’s  ideas.  That  in 
itself  is  un-American.” 

In  its  war-time  Report  of  1943,  the  Committee  refers 
simply  to  “enemy  groups  which  fight  with  nonphysical 
weapons  as  a  fifth  column  on  our  home  front”  (7JT-2  H. 
Kept.  2748,  Jan.  2,  1943,  p.  2).  In  addition,  it  statejs  that 
“anti-racial  and  anti-religious  propaganda  is  un- American 
per  se”  (Id.,  p.  12).  This  Report  of  the  Committee  jplaced 
its  emphasis  upon  “enemy  groups  which  fight  ...  as  a 
fifth  column  on  our  home  front”  and  stated  that  it  had 
catalogued  and  indexed  over  1,000,000  individuals  and 
organizations  engaged  in  subversive  activities  (7f-2  II. 
Rept.  2748,  Jan.  2,  1945,  pp.  2-3).* 

This  Report  indicates  that  the  following  may  constitute 
un-American  propaganda  activity:  “Joining  Communist 
Front  groups,”  apparently  irrespective  of  the  activity  of 
the  group  (id.,  p.  3) ;  “endeavoring  to  secure  American  sup¬ 
port  for  Russia’s  foreign  policy”  (id.  p.  10);  broadcasts 


by  commentators  who  “have  shown  that  they  would  like  to 
see  another  civil  war  created  in  one  country  of  Eufope  in 
order  to  re-establish  a  communistic  regime”  (id.,  p.  10) ; 
criticism  of  General  MacArthur  and  of  Cliiang  Kali-Shek 
(id.,  p.  10) ;  advocating  the  “creation  of  a  world  state 
which  would  embrace  Socialism  or  Communism”  (id.,  p. 
10);  “calling  for  the  dissolution  of  the  British  Empire” 
(id.,  p.  10);  severe  criticism  of  many  individual  members 
of  Congress  and  of  Congress  at  a  whole  (id.,  p.  13)  j  prop- 
paganda  containing  “the  suggestion  that  any  nati\ie-born 


*  Shortly  after  this  Report,  Rep.  Mundt,  a  member  of  the  Committee, 
sent  out  letters  to  100  prominent  Americans  to  ascertain  their  views  on 
“a  suitable  and  working  criterion  to  determine  what  does  and  wiat  does 
not  comprise  an  un-American  activity”  (79-1  C.  R.  A.  237-8).  }t  is  sig¬ 
nificant  that  the  Committee  failed  to  announce  any  such  criterion  after 
the  completion  of  this  poll. 
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person  who  claims  to  be  100  percent  American  is  either  a 
Fascist  or  is  likely  to  become  one  very  shortly”  {id.,  p. 
14) ;  the  fact  that  “  in  a  recent  book  he  viciously  attacked 
cartels,  making  libelous  accusations  against  the  Standard 
Oil  Company  of  New  Jersey  and  other  responsible  indus¬ 
trial  organizations  which  made  such  extensive  contribu- 
tions  to  the  war  effort”  {id.,  p.  35) ;  “The  lies  and  deceits 
used  by  the  Spanish  front  organizations  and  their  propa¬ 
ganda  to  create  in  the  minds  of  the  people  of  America  the 
impression  that  the  streets  of  Spain  are  covered  with 
blood”  {id.,  p.  49).  Two-thirds  of  the  Committee’s  Report 
is  devoted  to  material  relating  to  Spain,  the  tenor  of  which 
suggests  that  opposition  to  General  Franco  is  indicative 
of  un-American  activity. 

A  “Special  Report  on  Subversive  Activities  Aimed  at 
Destroying  our  Representative  Form  of  Government”  by 
a  former  Committee,  does  no  more  to  remove  the  meaning 
of  “subversive”  or  “our  representative  form  of  govern¬ 
ment”  from  the  realm  of  conjecture.  The  Report  was 
devoted  principally  to  the  “exposure”  of  an  organization 
which  had  issued  a  score  card  or  rating  card  of  the  indi¬ 
vidual  members  of  Congress,  which  apparently  was  se¬ 
verely  critical  of  many  individual  members  and  of  the 
record  of  the  Congress  (77-2  H.  Rept.  2277). 

The  evidence  amply  sustains  the  conclusion  “that  the 
intent  of  Congress  was  to  give  the  Committee  absolute 
discretion  in  its  probe”  and  “not  to  restrict  the  Committee 
by  giving  an  explicit  meaning  to  the  authorizing  enact¬ 
ments”  (47  COLUMBIA  law  rev.,  423).  For  after  searching 
for  meanings  which  may  be  properly  attributed  to  the 


words  “un-American”,  “subversive”  and  “attacks 


principle  of  the  form  of  government  as  guaranteed  by  our 
(  onstitution”,  we  may  now  conclude  that  in  sober  fact  the 


vice  of  the  Resolution  here  involved  is  that  it  sets  no 


standard  whatever  for  determining  the  scope  of  the  inves¬ 
tigation  authorized.  'Whim,  opportunism,  expedience,  prej¬ 
udice — these  are  the  standards  governing  the  Committee. 


These  standards  arc  not  definable,  delimitable  or  iij  any 
way  restrictive.  Indeed,  when  on  April  8, 1937,  a  proposed 
House  resolution  which  placed  the  term  ‘ 4 un-American” 
within  a  limiting  context  was  defeated  (H.  R.  88,  75jl,  C. 
R.  3048,  3283,  3290),  the  member  in  charge  of  the  proposed 
resolution,  in  reply  to  a  question  as  to  the  meaning  of 
“ un-American”,  stated: 

“The  Committee  may  read  this  resolution  and  put 
whatever  interpretation  they  see  fit  upon  it  without 
anv  limitation  so  far  as  I  am  concerned”  (75-1,  C.  R. 
3285). 

This  is  not  a  definition  by  usage  or  general  acceptation; 
this  is  ad  hoc ,  subjective  definition.  It  is  improper  thus 
to  accord  the  House  Committee  the  unlimited  power  of 
defining  the  words,  “un-American”  and  “subversive”, 
the  basis  upon  which  men  may  be  compelled  to  appeari  tes¬ 
tify,  and  produce  books  and  records;  be  subjected  to  the 
harassment  and  notoriety  frequently  attached  to  a  House 
Committee  hearing;  and  be  publicly  exposed  and  denounced 
as  politically  “dangerous”. 

2.  Since  the  House  Committee  may  command  penal  Sanc¬ 
tions,  the  Resolution  which  created  the  House  Com¬ 
mittee  violates  the  Fifth  and  Sixth  Amendments  in 
that  it  does  not  contain  an  ascertainable  standard  of 
guilt. 

Appellants  are  charged  with  violation  of  Section  192  of 
Title  2  of  the  United  States  Code.  This  provides  forj  fine 
and  imprisonment  for  any  person  who  wilfully  refuses  to 
obey  a  subpoena  issued  by  a  Congressional  commijttee. 
There  can  be  no  doubt  that  if  the  provision  of  the  Code 
had  declared  it  to  be  an  offense  for  any  person  to  refuse 
to  answer  a  question  with  regard  to  matters  which  are  “un- 
American”  or  “subversive”,  those  terms  would  bej  the 
operative  words  of  the  statute  and  the  validity  of  sujjli  a 
statute  would  be  determined  bv  the  elaritv  or  vagueness  of 
those  terms.  The  same  result  must  follow  where,  as  Here, 
the  offense  is  spelled  out  by  a  combination  of  the  statute 
and  the  Resolution  creating  the  Committee. 
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Section  192,  prescribing  the  penalties  of  a  defaulting 
witness,  does  not  by  itself  define  any  crime.  For  Section 
192  does  not  refer  merely  to  a  refusal  to  testify  or  to 
produce  papers.  The  crime  for  which  Section  192  imposes 
penalties  is  the  crime  of  refusing  to  testify  or  to  produce 
papers  “ upon  any  matter  under  inquiry In  order  to 
determine  whether  a  crime  punishable  by  the  provisions 
of  Section  192  has  been  committed,  it  is  necessary  to  refer 
to  the  legislative  act  defining  the  matter  under  inquiry. 
For  unless  the  default  is  with  respect  to  the  matter  under 
inquiry,  no  crime  has  been  committed. 

The  Supreme  Court  of  the  United  States  has  itself 
repeatedly  indicated  that  the  crime  enforceable  under 
Section  192  is  not  merely  the  default;  it  is,  instead,  a 
default  with  respect  to  a  matter  under  inquiry.  In  Mc- 
Grain  v.  Daugherty,  273  U.  S.  135  (1927),  the  Court 
pointed  out  at  page  176: 

“A  witness  rightfully  may  refuse  to  answer  where 
the  bounds  of  the  power  are  exceeded  or  the  questions 
are  not  pertinent  to  the  matter  under  inquiry.’ ’ 
Accord:  Sinclair  v.  United  States,  279  U.  S.  263 
(1929) ;  Jones  v.  Securities  and  Exchange  Commis¬ 
sion,  29S  U.  S.  1,  25-26  (1936). 

Consequently,  it  is  plain  that  no  crime  is  committed  under 
Section  192  unless  the  default  is  made  with  respect  to  a 
matter  under  inquiry  and,  therefore,  the  determination  of 
whether  a  crime  has  been  committed  under  Section  192 
requires  reference  to  the  legislative  enactment  authorizing 
tiie  investigation  with  respect  to  which  the  detault  has 
been  committed.  Indeed,  the  Government  upon  this  very 
prosecution  has  recognized  that  no  crime  under  Section 
1U2  is  proven  unless  and  until  the  Government  has  proven 
that  the  default  has  occurred  with  respect  to  a  matter 
under  inquiry.  For  this  reason  the  Government  has  as¬ 
serted  and  assumed  the  burden  of  proving  the  pertinency 
of  the  investigation  of  the  Joint  Anti-Fascist  Refugee 
Committee  to  the  Resolution  (see  J.  A.  239). 

Since  it  is  necessary  to  refer  to  the  Resolution  in  order 
to  determine  whether  the  acts  of  the  appellants  constituted 
a  crime  under  Section  192,  the  Resolution  provides  the 


standard  of  guilt  under  Section  192.  And,  accordingly, 
the  Resolution  must  conform  with  the  constitutional  re¬ 
quirements  pertaining  to  any  penal  law. 

In  the  precisely  analogous  case  of  Kraus  <&  Bros.  v. 
United  States,  327  U.  S.  614  (1946),  the  Government  prose¬ 
cuted  for  the  alleged  violation  of  a  maximum  price  regula¬ 
tion  by  a  tie-in  sale  and  the  defendants  successfully  con¬ 
tended  that  the  regulation  did  not  expressly  covpr  such 
a  sale.  The  ruling  of  the  Supreme  Court  decisively  estab¬ 
lished  that  a  regulation  which  contains  no  criminal  sanc¬ 
tions,  but  is  criminally  enforceable  by  means  of  a  sjeparate 
statute,  is  to  be  construed  in  the  same  manner  as  any 
criminal  statute. 

“This  delegation  to  the  Price  Administrator  of  the 
power  to  provide  in  detail  against  circumvention  and 
evasion,  as  to  which  Congress  has  imposed  criminal 
sanctions,  creates  a  grave  responsibility.  In\  a  very 
literal  sense  the  liberties  and  fortunes  of  others  may 
depend  upon  his  definitions  and  specifications  regard¬ 
ing  evasion.  Hence  to  these  provisions  must  be\applied 
the  same  strict  rule  of  construction  that  is  j applied 
.to  statutes  defining  criminal  action.  In  other  words , 
the  Administrator *s  provisions  must  be  explicit  and 
unambiguous  in  order  to  sustain  a  criminal  prosecu¬ 
tion;  they  must  adequately  inform  those  who  are  subject 
to  their  terms  what  conduct  will  be  considered  evasive 
so  as  to  bring  the  criminal  penalties  of  the  Act  into 
operation.  See  United  States  v.  Wiltberger,  5  Wheat. 
76,  94-96.  The  dividing  line  between  unlawful  jevasion 
and  lawful  action  cannot  be  left  to  conjecturp.  The 
elements  of  evasive  conduct  should  be  so  clearly  ex¬ 
pressed  by  the  Administrator  that  the  ordinary  person 
can  know  in  advance  how  to  avoid  an  unlawful  course 
of  action. 

“ The  prohibited  conduct  must,  for  criminal  pur¬ 
poses,  be  set  forth  with  clarity  in  the  regulations  and 
orders  which  he  is  authorized  by  Congress  to  promul¬ 
gate  under  the  Act.  Congress  has  warned  the  public  to 
look  to  that  source  alone  to  discover  what  coiiduct  is 
evasive  and  hence  likely  to  create  criminal  liability. 
United  States  v.  Resnick,  299  U.  S.  207. 
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In  the  light  of  these  principles  we  arc  unable  to  sus¬ 
tain  this  conviction  of  the  petitioner  based  upon  Sec¬ 
tion  1429.5  of  the  Revised  Maximum  Price  Regulation 
Xo.  269”  (327  U.  S.,  621-622)  [Italics  added.] 

The  appellants  in  the  instant  case  must  have  recourse  to 
the  House  Resolution,  read  in  the  context  of  Section  192: 
“In  a  very  literal  sense  (their)  liberties  and  fortunes  *  * 
depend  upon  (the  Resolution’s)  definitions  and  specifica¬ 
tions.”  “Hence  to  these  provisions  must  be  applied  the 
same  strict  rule  of  construction  that  is  applied  to  statutes 
defining  criminal  action”.  It  is  the  combination  of  the 
statute  and  the  Resolution  as  construed  and  applied  to  the 
appellants  which  threatens  the  deprivation  of  their  liberty. 

The  Resolution  is,  therefore,  required  by  the  Fifth  and 
Sixth  Amendments  to  supply  a  definite  and  ascertainable 
standard  of  guilt,  and  is  unconstitutional  because  of  the 
vagueness  and  indefiniteness  of  its  kev  terms. 

For  the  Supreme  Court  has  repeatedly  condemned  laws 
which  place  a  person  in  the  predicament  of  speculating  as 
to  the  meaning  of  the  mandate  of  a  governmental  author¬ 
ity  at  the  peril  of  criminal  or  other  punishment.  It  has 
declared : 

“Xo  one  may  be  required  at  peril  of  life,  liberty  or 
property  to  speculate  as  to  the  meaning  of  penal 
statutes.  All  are  entitled  to  be  informed  as  to  what 
the  State  commands  or  forbids.”  ( Lametta  v.  New 
Jersey,  306  U.  S.  451,  453  (1939);  see  also  Cline  v. 

Frink  Dairy,  274  U.  S.  445,  458  (1927)). 

*  #  #  # 

“Every  man  should  be  able  to  know  with  certainty 
when  he  is  committing  a  crime.”  (U.  S.  v.  Reese,  92 
U.  S.  214,  220  (1875)." 

Accord : 

Herndon  v.  Lowry,  301  U.  S.  242  (1937) ; 

Collins  v.  Kentucky,  234  U.  S.  634  (1934); 

Smith  v.  Calioon,  283  U.  S.  553  (1931) ; 

Connolly  v.  General  Construction  Co.,  269  U.  S.  385 

(1926) ; 

Champlin  Refining  Co.  v.  Corporation  Commission, 

286  U.  S.  210  (1932); 
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Small  Co.  v.  American  Sugar  Refining  Co.,  267  U.  S. 

233  (1925). 

And  a  penal  statute  which  fails  to  meet  the  aforesaid 
criteria  of  definiteness  or  ascertainability  established  by 
these  cases  has  been  held  to  violate  the  due  procesd  clause 
of  the  Fifth  Amendment  as  well  as  the  Sixth  Amendment 
( United  States  v.  Cohen  Grocery  Co.,  255  U.  S.  8lJ  89,  92 
(1921)). 

The  invalidity  of  the  Resolution  becomes  even  mcjre  evi¬ 
dent  when  it  is  considered  that  the  Resolution  affects  civil 
liberties.  Thus,  in  Herndon  v. 'Lowry,  301  U.  S.  242  (1937), 
the  Court  in  striking  down  a  statute  which  was  ndt  defi¬ 
nitely  limited  to  seditious  expressions,  although  ijt  com¬ 
prised  such  statements,  held: 

“The  decisions  relied  on  by  the  state  held  thp  Sher¬ 
man  Law  (15  U.  S.  C.  A.  §§1-7,  15  note)  furnished  a 
reasonable  standard  of  guilt  because  it  made  a  stand¬ 
ard  long  recognized  by  the  common  law  the  statutory 
test. 

“The  statute,  as  construed  and  applied,  aifiounts 
merely  to  a  dragnet  which  may  enmesh  any  one  who 
agitates  for  a  change  of  government  if  a  jury  pan  be 
persuaded  that  he  ought  to  have  foreseen  his  words 
would  have  some  effect  in  the  future  conduct  of  others. 
No  reasonably  ascertainable  standard  of  guilt  \s  pre¬ 
scribed.  So  vague  and  indeterminate  are  the  boun¬ 
daries  thus  set  to  the  freedom  of  speech  and  assembly 
that  the  law  necessarily  violates  the  guarantees  jof  lib- 
erty  embodied  in  the  Fourteenth  Amendment”  (301 
U.  S.  263-264) 

Under  the  prevailing  authorities,  it  would  appear  to  be 
plain  that  penal  sanctions  dependent  upon  the  signification 
of  equivocal  terms  such  as  “un-American”,  “subverpive”, 
“the  principle  of  the  form  of  government  as  guaranteed 
by  our  Constitution”  violate  the  Fifth  and  Sixth  Amend¬ 
ments.  Yet,  in  the  opinion  of  the  lower  court  denying  the 
appellants’  motion  to  dismiss  the  indictment,  the  jterms 
“un-American”  and  “subversive”  were  deemed  suffi¬ 
ciently  definite  because  “There  are  some  activities  which 


40 


everyone  will  agree  are  un-American  and  subversive  and 
there  are  others  which  everyone  will  place  in  the  opposite 
group”  (J.  A.  62:2).  These  supposed  semantic  attributes 
of  the  terms  “un-American”  and  “subversive”  were  con¬ 
sidered  to  constitute  a  sufficiently  definite  and  ascertain¬ 
able  standard  of  guilt,  although  it  was  conceded  that  “be¬ 
tween  the  two  extremes,  no  doubt,  there  will  be  some  grada¬ 
tion  in  respect  to  which  persons  may  well  differ”  (J.  A. 
622). 

It  is  submitted  that  the  lower  court  was  in  error  in  the 
contention  that  terms  in  a  penal  statute  are  sufficiently 
definite  where  the  polar  or  extreme  signification  of  those 
terms  can  be  ascertained.  The  polar  or  extreme  meanings 
of  any  word — no  matter  how  vague  or  indefinite — are 
known.  In  United  States  v.  Cohen  Grocery  Co.,  supra,  the 
Supreme  Court  held  invalid  a  statute  which  made  it  a  fed¬ 
eral  offense  for  anyone  to  exact  any  “unjust  or  unreason¬ 
able”  charge  in  dealing  with  “any  necessaries”;  and  in 
Lanzetta  v.  New  Jersey,  supra,  the  Court  held  invalid  for 
vagueness  a  penal  statute  which,  as  one  of  the  standards 
of  guilt,  referred  to  “any  person  not  engaged  in  any  law¬ 
ful  occupation”.  In  each  of  these  instances  the’  polar  or 
extreme  meanings  of  the  terms  employed  were  known. 
“Everyone  will  agree”  that  some  charges  are  “unjust  or 
unreasonable”;  and  that  some  occupations  are  “not  law¬ 
ful”.  In  each  of  the  foregoing  instances  the  invalidity  of 
the  penal  statute  derived  from  the  fact  that  there  are  “dif¬ 
ferences  of  opinion  as  to  the  exact  application  or  meaning 
of  these  terms”  (opinion  of  Judge  Holtzoff,  J.  A.  622).  In 
each  of  the  cases  in  which  a  penal  statute  was  held  to  be 
indefinite,  and  therefore  unconstitutional,  the  determina¬ 
tion  of  the  Supreme  Court  resulted  precisely  because  “be¬ 
tween  the  two  extremes”  of  the  terms  employed  there  were 
“gradations  with  respect  to  which  persons  may  well  dif¬ 
fer”.  In  short,  where,  as  here,  the  terms  upon  which  inno¬ 
cence  or  guilt  may  be  predicated  leave  a  vast  penumbra  of 
doubtful  meaning  between  the  extreme  connotations  of 
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these  terms,  then  the  penal  statute  must  be  held  to  ibe  un¬ 
constitutional.  For  as  Thomas  Jefferson  observed  as  to 
the  Congressional  contempt  powers  .  .  if  the  offense  is 
to  be  undefined,  and  to  be  declared  only  ex  re  nata,  ac¬ 
cording  to  the  passions  of  the  moment,  the  condition  of 
the  citizen  will  be  perilous  indeed.”  (jeffersox’s  mJaxual 
(Sen.  ed.  1892)  194) 

3.  The  Resolution  accords  to  the  House  Committee  powers 
which  exceed  the  limits  of  the  Congressional  investi¬ 
gatory  power  and  violates  the  Ninth  and  Tenth  Amend¬ 
ments. 

As  any  other  power,  the  definition  and  scope  of  tjie  in¬ 
vestigatory  power  must  be  in  terms  comprehensible  jto  the 
courts  employed  for  the  enforcement  of  that  power.  This 
function  of  the  courts  is  rendered  vacuous  and  nugatory 
with  respect  to  the  Resolution  unless  the  Resolution,  in 
authorizing  an  investigation,  contains  meaningful  language 
and  standards.  For  the  judicial  function  of  assaying  legis¬ 
lative  conformance  with  constitutional  limits  necessitates 
that  the  legislation  contain  language  and  standards  demon¬ 
strating  its  scope  and  import.  Otherwise,  constitutional 
limits  would  be  most  effectively  satisfied  as  the  legislation 
became  increasingly  meaningless.  Such  anomaly  offends 
not  only  good  sense  and  logic,  but  contradicts  the  funda¬ 
mental  notion  of  constitutional  government  that  govern¬ 
ment  shall  operate  within  flexible  yet  well-defined  lijmits. 
As  was  stated  by  the  then  Chief  Justice  Hughes,  with 
respect  to  an  invalid  law  which  contained  vague  and  in¬ 
determinable  standards  in  the  delegation  of  authorifiv  bv 

w*  j*-  * 

the  Congress: 

"The  question  is  not  of  the  intrinsic  importance  of 
the  particular  statute  before  us,  but  of  the  constitu¬ 
tional  processes  of  legislation  which  are  an  essential 
part  of  our  system  of  government (Panama  He  fin¬ 
ing  Co.  v.  Ryan,  293  U.  S.  38S,  430  (1935)  [Italics 
added] ;  accord,  Schecter  Poultry  Corp.  v.  United 
States,  295  U.  S.  495  (1935)). 
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Similarly,  a  resolution  empowering  a  Congressional  in¬ 
vestigation  requires  recognizable  standards  and  meaning¬ 
ful  language.  More  particularly,  because  of  the  vague¬ 
ness  and  non-significance  of  the  terms  employed  in  the 
Resolution,  there  has  been  delegated  to  the  House  Com¬ 
mittee  powers  which  exceed  the  constitutional  limits  of  the 
Congressional  investigatory  powers  as  it  has  heretofore 
been  defined  by  judicial  authority. 

The  permissible  area  of  Congressional  investigation  is 
defined  by  an  accommodation  of  two  basic  principles. 

On  the  one  hand,  it  is  axiomatic  that  each  individual  has 
the  “right  to  be  exempt  from  all  unauthorized,  arbitrary 
or  unreasonable  inquiries  and  disclosures  in  respect  of 
*  *  #  personal  and  private  affairs”  ( Sinclair  v.  United 
States ,  279  U.  S.  263,  292  (1929)).  For,  as  was  stated  by 
Justice  Field  in  In  Re  Pacific  Railivay  Commission,  42 
F.  241,  250  (N.  D.  Cal.,  1887) : 

“Of  all  the  rights  of  the  citizen,  few  are  of  greater 
importance  or  more  essential  to  his  peace  and  happi¬ 
ness  than  the  right  of  personal  security,  and  that  in¬ 
volves,  not  merely  protection  of  his  person  from  as¬ 
sault,  but  exemption  of  his  private  affairs,  books,  and 
papers  from  the  inspection  and  scrutiny  of  ‘others. 
Without  the  enjoyment  of  this  right,  all  other  rights 
would  lose  half  their  value.” 

On  the  other  hand,  the  effective  operation  of  the  Con¬ 
gress  requires  that  it  be  enabled  to  go  out  into  the  field  to 
investigate  facts  necessary  for  the  conception  and  formula¬ 
tion  of  legislation.  But  such  investigation  leads  toward 
that  very  area  of  privacy  deemed  inviolate. 

The  Constitution  does  not  expressly  effect  an  accommo¬ 
dation  of  these  two  principles.  The  investigatory  power 
was  asserted  and  exerted  by  the  House  as  early  as  1792 
(see  McGrain  r.  Daugherty,  273  U.  S.  135,  161  (1927)),  but 
no  provision  therefor  is  made  by  the  Constitution.  Nor 
does  the  Constitution  directly  provide  that  the  exercise  of 
such  investigatory  power  may  not  impinge  upon  “personal 
and  private  affairs.”  Instead,  that  accommodation  has 
been  evolved  by  a  series  of  decisions  of  the  Supreme  Court 


beginning  with  Kilbourn  v.  Thompson,  103  U.  S.  16S  (1881). 

The  Congressional  power  of  investigation  has,  since 
Kilbourn  v.  Thompson,  supra,  been  circumscribed  by  the 
limits  there  prescribed  (see  p.  10  supra).  Thus  thejCourt 
has  stated  that  “the  scope  of  the  power  is  najrow” 
( Jurney  v.  MacCracken,  294  U.  S.  125,  147  (1935)).  The 
power  to  investigate  is  not  a  “general”  one. 

“.  .  .  the  two  houses  of  Congress,  in  their  separate 
relations,  possess  not  only  such  powers  as  are  ex¬ 
pressly  granted  to  them  by  the  Constitution,  bu|  such 
auxiliary  powers  as  are  necessary  and  appropriate  to 
make  the  express  powers  effective;  and  .  .  .  neither 
House  is  invested  with  ‘general’  power  to  inquirle  into 
private  affairs  and  compel  disclosures,  but  only  with 
such  limited  power  of  inquiry  as  is  shown  to  exist 
when  the  rule  of  constitutional  interpretation!  just 
stated  is  rightlv  applied.”  (McGrain  v.  Dauqkerty, 
273  U.  S.  135,  173-174  (1927))! 

Like  other  implied  powers,  the  Congressional  povter  of 
investigation  “is  a  means  to  an  end  and  not  the  end  itself” 
and  “rests  simply  upon  the  implication  that  the  right  has 
been  given  to  do  that  which  is  essential  to  the  execution 
of  some  other  and  substantive  authority  expressly!  con¬ 
ferred”  {Marshall  r.  Gordon,  243  U.  S.  521,  541  (19jL7) ) ; 
the  power  is  an  “auxiliary  to  the  legislative  function” 
( Sinclair  v.  United  States,  279  U.  8.  263,  291  (1929)).  The 
power  granted  must  relate  “to  matters  within  the  .juris¬ 
diction  of  the  two  Houses  of  Congress,  before  them  f oij  con¬ 
sideration  and  proper  for  their  action;  to  questions  perti¬ 
nent  thereto;  and  to  facts  or  papers  bearing  thereon”  {In 
re  Chapman,  166  U.  8.  661,  667,  ( 1897) ) :  to  matters  “within 
its  constitutional  authority”  {Barry  v.  United  States  ex 
rel.  Cunningham,  279  U.  S.  597,  614  (1929)) ;  “to  the  blat¬ 
ters  committed  to  it  by  the  constitution”  {Reed  v.  County 
Commissioners  of  Delaware  Count y,  277  V.  8.  376,  3SS 
(1928)). 

The  constitutional  functions  of  the  Congress  which  'may 
be  assisted  by  investigation  include:  control  by  the  pon- 
gress  of  its  members  (Art  I,  $  5,  Cl.  1,  2);  impeachment 
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(Art  I,  §  3,  Cl.  6) ;  the  power  to  make  the  appropriations 
required  for  the  administration  of  the  laws  (Art  I,  §  7, 
Cl.  1);  and  the  formulation  of  legislation  (Art.  I,  §8). 
With  the  exception  of  investigations  to  obtain  information 
necessary  for  legislation,  none  of  the  other  functions  of 
Congress  require  an  investigation  into  the  “private  affairs 
of  private  citizens Investigations  into  elections  or  cor¬ 
ruption  of  legislators  do  not  involve  the  private  affairs  of 
private  citizens  (see  e.  g.,  In  re  Chapman,  166  U.  S.  661 
(1S97);  Reed  v.  County  Commissioners  of  Delaware 
County,  277  U.  S.  376  (1928) ;  Barry  v.  United  States,  279 
U.  S.  597  (1929)).  And  investigation  into  the  affairs  of 
public  officials  or  departments  to  determine  whether  the 
laws  are  properly  administered  similarly  do  not  concern 
the  private  affairs  of  private  citizens  (see  e.  g.,  McGrain 
v.  Daugherty,  273  U.  S.  135  (1927);  Sinclair  v.  United 
States,  279  U.  S.  263  (1929)).  Only  where  the  objective 
of  the  investigation  is  future  general  legislation  need  such 
private  affairs  be  examined.  For  the  private  affairs  of  pri¬ 
vate  citizens  are  very  frequently  the  substance  of  general 
legislation  as  distinguished  from  Congressional  action  per¬ 
taining  to  public  officials  or  officers. 

Kilbourn  v.  Thompson,  supra,  is  the  only  instance  in 
which  the  Supreme  Court  passed  upon  an  investigation 
which  had  for  its  subject  the  private  affairs  of  private 
citizens.  Every  other  case  involved  investigations  of  public 
officials  or  officers.  (See  the  summaries  in  Gose  “The 
Limits  of  Congressional  Investigating  Power  (1935)  10 
WASHINGTON  law  review  61,  138;  Hamilton,  “The  Inquisi¬ 
tional  Power  of  Congress”  (1937)  23  amer.  bar  ass’n  jour¬ 
nal  511,  561).  Consequently,  in  the  single  instance  that 
the  Supreme  Court  considered  a  resolution  empowering  an 
investigation  into  the  private  affairs  of  private  citizens,  the 
Court  held  that  if  the  resolution  is  such  “that  it  could  re¬ 
sult  in  no  valid  legislation  on  the  subject  to  which  the  in¬ 
quiry  referred the  Court  would  declare  the  resolution 
“void  for  want  of  jurisdiction  in  that  body/ ’  (Kilbourn 


v.  Thompson,  103  U.  S.  168,  193,  196  (1881)).  Such  a  void 
resolution  was  held  to  be  without  the  constitutional  grant 
of  power  to  the  Congress  contained  in  Article  I,  Section  1 
or  Article  I  Section  8,  Clause  18  and  therefore  in  deroga¬ 
tion  of  the  powers  reserved  to  the  people  and  to  the  I  States 
by  the  Ninth  and  Tenth  Amendments. 

Where,  as  here,  the  investigation  is  into  the  private 
affairs  of  private  persons  it  must  relate  directly  to  prospec¬ 
tive  valid  legislation.  It  is  not  sufficient  that  the  investi¬ 
gation  may  result  in  some  valid  legislation  wholly  incom¬ 
mensurate  with  its  scope.  Thus  it  has  been  held  py  the 
High  Court  of  Australia,  where  there  obtains  a  constjtution 
similar  to  ours,  that  the  power  to  undertake  a  sweeping, 
uncontrolled  investigation  into  religion  is  not  “an  essential 
and  appropriate  auxiliary  of  the  legislative  function,” 
even  though  it  may  conceivably  result  in  some  valid  legis¬ 
lation,  for  instance  with  respect  to  the  treatment  Of  con¬ 
scientious  objectors  under  the  draft.  ( Colonial  Sughr  Re¬ 
fining  Co.  v.  Attorney  General,  15  Commonwealth  Law  Re¬ 
ports  182,  195  (1912)  (High  Court  of  Australia)  |(C.  J. 
Griffith);  cf.  Greenfield  r.  Russell ,  292  111.  392,  127  X.  K. 
105  (1920)).  Any  investigation  may  contain  some  rjemote 
possibility  of  future  legislation.  Indeed,  it  was  entirely 
plausible  that  the  resolution  condemned  by  the  Supreme 
Court  in  Kilhourn  r.  Thompson  could  have  resulted  in 
valid  legislation  (see  Landis,  “Constitutional  Limits  on 
the  Congressional  Power  of  Investigation”  (1926)  4(|)  har¬ 
vard  law  review  153,  216-217).  But  the  solicitude  for  the 
“right  of  security”  and  for  the  “private  affairs”  of  its 
citizens  prohibits  an  extensive  Congressional  inquiry  jwhich 
impinges  upon  that  right  of  security  and  those  private 
affairs  on  the  slight  pretext  of  a  mere  possibility  of  ljuture 
legislation.  It  must,  therefore,  reasonably  appear  fro^n  the 
Resolution  that  the  House  Committee  investigation  [is  di¬ 
rectly  and  imminently  related  to  valid  legislation  consid¬ 
ered  or  to  be  considered  bv  the  Congress.  I 

The  only  legislation  to  which  this  investigation  is  pilaus- 
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ibly  related  is  legislation  affecting  political  expression  and 
opinion.  The  remarkable  paucity  of  legislation  produced 
by  this  Committee  and  its  predecessors  (see  pp.  supra ) 
is  indicative  of  which  may  be  expected  in  the  future.  For 
that  paucity  of  legislation  is  not  due  to  any  lack  of  dili¬ 
gence  on  the  part  of  the  House  Committee.  The  real  block 
is  the  Bill  of  Rights.  The  only  legislation  which  could 
plausibly  evolve  from  the  House  Committee’s  investigation 
would  be  invalid  legislation.  The  House  Committee  has 
demonstrated  its  awareness  of  this  frustrating  circum¬ 
stance  for  it  has  repeatedly  stated  that  the  objective  of  the 
House  Committee  is  to  accomplish  by  publicity  and  “ex¬ 
posure”  what  it  could  not  constitutionally  accomplish  by 
legislation  (see  pp.  14  ff.  supra). 

The  unconstitutionality  of  the  Resolution  under  the  fore¬ 
going  circumstances  mav  be  best  illustrated  bv  the  follow- 
ing  conclusion  reached  by  a  student  of  Congressional  in¬ 
vestigations  after  a  review  of  all  the  authorities : 

“Refusal  to  obey  the  demands  of  an  investigating 
committee  of  either  House  of  Congress  constitutes  a 
contempt,  provided  the  demands  of  the  committee  arise 
in  the  course  of  an  investigation  which  either  House 
has  the  power  to  make  and  the  testimony  or  docu¬ 
ments  required  are  relevant  to  the  subject  matter  of 
the  investigation.  Neither  branch  of  Congress  is  the 
final  judge  of  its  own  powers  and  privileges  where  the 
private  rights  and  liberty  of  the  citizen  are  at  stake, 
hence  the  limits  of  the  Congressional  power  to  make 
compulsory  inquiries  will  be  established  by  the  Courts 
from  time  to  time  as  individual  cases  arise.  These 
limits  will  very  likely  appear  whenever  either  house 
of  Congress  attempts  to  use  its  power  to  punish  for 
contempt  in  cases  where  there  is  a  sweeping  inquisition 
into  the  private  affairs  of  a  person,  coupled  with  a 
vague  purpose  in  making  the  investigation,  or  where 
the  investigation  cannot  possibly  result  in  remedial 
legislation.”  eberling,  congressional  investigations 

(192S)  3S3.  (Italics  added) 

#  •  #  • 

The  necessity  for  the  foregoing  limitations  upon  the  in- 


47 


vestigatorv  power  lias  been  set  forth  in  S  wigmore,  evidence 
(3  ed)  §  2195,  p.  80: 

“Not  only  does  the  logic  of  the  legislative  nepds  call 
for  a  strict  limitation  of  this  power,  but  also  th<*  policy 
of  this  situation;  for  the  Legislatives  are  not|  bound 
by,  and  do  not  employ,  the  evidential  rules  that  in  ju¬ 
dicial  trials  protect  parties  and  witnesses  an<jl  check 
abuses  of  powers  {ante,  §4k).  Moreover,  legislative 
inquiries  are  sometimes  conducted  for  partisan  pur¬ 
poses  and  personal  aggrandizement,  and  thej-e  is  a 
particular  temptation  to  pursue  the  inquiry  beyond 
the  necessities  of  contemplated  legislation  and  to  as¬ 
sume  improperly  the  function  of  a  Grand  Juiy.”1 

When  Section  192  was  first  enacted,  certain  memjbers  of 
Congress  expressed  their  fears  concerning  the  broad 
power  of  investigation  conferred  by  the  language  |  of  the 
statute  and  the  proponents  of  the  statute  were  qjiick  to 
assure  them  that  the  Courts  would  review  the  aljuse  of 
any  broad  power  of  investigation.2  Consequently,  Section 

1  It  is  significant  that  upon  the  trial  of  this  very  case,  the  activities  of 
the  House  Committee  have  been  assimilated  to  those  of  the  Grdnd  Jury 
(J.  A.  482).  Moreover,  at  one  of  the  House  Committee  hearings.  Rep. 
Rankin  stated:  “No  sir.  This  is  a  grand  jury,  and  we  don’t  take  counsel 
into  the  room”.  (J.  A.  101)  Similar  statements  have  been  made  by  Rep. 
Dies  on  the  floor  of  the  House,  (see  p.  14  supra.) 

2  Senator  Seward,  objecting  to  the  broad  scope  of  the  bill  statdd : 

“It  may  be  a  subject  over  which  Congress  has  no  jurisdiction.  It 
may  be  foreign  from  all  the  provisions  of  the  Constitution:  it  may 
be  a  local  question;  it  may  be  a  State  question;  it  may  be  a  personal 
question ;  it  is  not  necessarily  a  public  question.” 

Senator  Bayard  stated: 

“It  is  a  rule  of  law  very  well  settled,  that  if  there  is  no  furisdic- 
tion  over  the  subject  matter,  the  proceeding  is  void.  In  such  a  case, 
of  course,  a  court  of  justice  would  decide  that  the  witness  cbuld  not 
be  compelled  to  answer  for  want  of  jurisdiction.” 

Senator  Seward  had  suggested  insertion  of  word  “material’  before 
“question”,  and  Senator  Bayard  asserted: 

“In  my  judgment  the  word  ‘material’  is  utterly  unnecessary  be¬ 
cause  ‘pertinent’  includes  it.” 

As  to  Senator  Seward’s  objection  to  broad  jurisdiction,  (Senator 
Bayard  said: 

“I  am  aware  that  legislative  bodies  have  transcended  thtfir  pow¬ 
ers — that  under  the  influence  of  passion  and  political  excitement 
they  have  very  often  invaded  the  rights  of  individuals,  a^id  may 
have  invaded  the  rights  of  inordinate  branches  of  the  government,  • 
but  if  our  institutions  are  to  last,  there  can  be  no  greater  safeguard 
than  will  result  from  transferring  that  which  now  stands  on  an  in¬ 
definite  power  (punishment  as  well  as  offenses  resting  in  thp  breast 


4S 


192  explicitly  limits  its  application  to  questions  and  de¬ 
mands  for  documents  pertinent  to  the  matter  under  inquiry. 
And  the  Supreme  Court  has  similarly  safeguarded  wit¬ 
nesses  by  limiting  the  compulsive  effect  of  Section  192  to 
questions  and  demands  for  documents  pertinent  to  the  mat¬ 
ter  under  inquiry  (see  p.  36  supra).  This  limited  protec¬ 
tion  afforded  a  witness  before  a  Congressional  committee 
becomes  meaningless  where,  as  here,  the  matter  under  in¬ 
quiry  is  not  capable  of  comprehension.  The  dilemma  of 
the  witness  may  be  better  appreciated  when  it  is  considered 
that  he  is  not  entitled  to  have  counsel  present  when  he 
testifies  and  that  he  must  ascertain  whether  a  question  is 
within  the  “matter  under  inquiry”  without  the  assistance 
or  advice  of  counsel.  Under  such  circumstances,  the  resolu¬ 
tion  describing  the  matter  under  inquiry  must  define 
“.  .  .  .  the  nature  of  the  inquiry  with  some  particular¬ 
ity  .  .  .”  (Gose,  op.  cit.  supra.,  p.  152).  The  need  for 
such  particularity  is  plain.  “Otherwise  there  would  be 
no  method  by  which  the  substantive  right  of  Congress  or 
the  pertinency  of  the  questions  put  and  the  demands 
made  could  be  tested”  (ibid);  “there  would  be  no  way  to 
test  the  existence  of  the  power  or  the  pertinency  of  the 
information  sought.”  (Note,  47  Columbia  law  rev.  425). 

The  absence  of  any  clearly  definable  “matter  under  in¬ 
quiry”  in  the  Resolution,  therefore,  requires  the  conclusion 
that  the  Resolution  authorizes  an  investigation  bv  the 
House  Committee  which  exceeds  the  limits  of  the  Con¬ 
gressional  investigatory  power  under  the  Constitution, 
particularly  since  the  inquiry  is  into  matters  of  opinion 
and  its  expression. 


of  either  House)  from  Congress  to  the  Courts  of  justice.  When  a 
case  of  this  kind  comes  before  a  court,  will  not  the  first  inquiry  be, 
have  Congress  jurisdiction  of  the  subject  matter? — has  the  House 
which  undertakes  to  inquire,  jurisdiction  of  the  subject?  If  they 
have  not,  the  whole  proceedings  are  coram  non  judice  and  void,  and 
the  party  cannot  be  held  liable  under  indictment.  The  court  would 
quash  the  indictment  if  this  fact  appeared  on  its  face;  and  if  it  ap¬ 
peared  on  the  trial,  they  would  direct  the  jury  to  acquit.” 

20  Cons:.  Globe  34  Con^.  3d  Sess.  (1857)  439-440 
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It  Was  Error  for  the  Trial  Court  to  Exclude  Proof  That 
the  Committee  So  Abused  Its  Powers  Under  [the 
Resolution  As  to  Violate  the  Due  Process  j 
Clause  of  the  Fifth  Amendment 

Upon  the  trial  appellants  were  not  permitted  to  prove 
either  by  cross-examination  or  direct  evidence,  th|at  the 
House  Committee  spent  most  of  its  time  investigating  lib¬ 
erals  and  very  little  time  investigating  fascists  ( J.  A|  4S0) ; 
that  the  House  Committee  determined  after  ten  mimjites  of 
consideration  that  there  were  no  fascists  to  be  investigated 
(J.  A.  480-481);  that  the  House  Committee  used  it$  pres¬ 
sure  to  compel  radio  broadcasting  companies  to  ifelease 
liberal  commentators  and  did  not  exert  such  pressure  with 
respect  to  conservative  or  reactionary  commentators  |(J.  A. 
486-487);  that  a  leading  member  of  the  House  Committee 
did  not  consider  the  Ku  Klux  Klan  was  “un-American” 
(J.  A.  574);  that  the  House  Committee  used  its  power 
“principally”  to  harass  political  opponents  for  the  per¬ 
sonal,  political  purposes  of  its  members  (J.  A.  579):  and 
that  while  the  House  Committee  treated  Gerald  L.  K.  Smith 
courteously  and  gently  ( J.  A.  480),  it  discriminated  against 
liberal  individuals  and  groups  by  the  use  of  oppressive  lan¬ 
guage  and  methods  at  hearings  of  such  individuals  or 
groups  (J.  A.  479),  by  using  methods  which  are  a  mockery 
on  democratic  processes  (J.  A.  479),  by  trying  and  con¬ 
demning  witnesses  before  the  public  without  affording 
those  witnesses  the  opportunity  to  offer  a  defense  (|j.  A. 
483,  580),  and  by  begetting  hysteria  in  the  public’s  j  mind 
(J.  A.  580). 

In  short,  the  trial  court  refused  to  admit  any  evidence 
tending  to  prove  that  the  House  Committee  used  its  investi¬ 
gatory  power  in  a  politically  discriminatory  manner  l  that 
the  administration  of  the  Resolution  resulted  in  an  illegal 
discrimination  which  amounted  to  an  unequal  protection  of 
the  laws  and,  therefore,  a  violation  of  the  due  process 
clause  of  the  Fifth  Amendment. 
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It  is  well  settled  that  the  habitual  and  consistent  admin¬ 
istration  of  a  statute  so  as  to  discriminate  unfairly  against 
one  group  or  class  constitutes  any  instance  of  such  dis¬ 
criminatory  action  under  the  statute  a  violation  of  the 
equal  protection  and  due  process  clauses  of  the  United 
States  Constitution.  Thus,  in  Yick  Wo  v.  Hopkins ,  118 
U.  S.  350  (1886),  the  Supreme  Court  held  an  ordinance  for 
the  licensing  of  laundries  to  be  unconstitutional  because  in 
its  administration  Chinese  were  discriminated  against. 

“Though  the  law  itself  he  fair  on  its  face  and  im¬ 
partial  in  appearance  yet ,  if  it  is  applied  and  adminis¬ 
tered  by  public  authority  with  an  evil  eye  and  an 
unequal  hand,  so  as  practically  to  make  unjust  and  ille¬ 
gal  discriminations  between  persons  in  similar  circum¬ 
stances,  material  to  their  rights,  the  denial  of  equal 
justice  is  still  within  the  prohibition  of  the  Constitu¬ 
tion.  The  discrimination  is,  therefore,  illegal,  and  the 
public  administration  which  enforces  it  is  a  denial  of 
the  equal  protection  of  the  laws  and  a  violation  of  the 
Fourteenth  Amendment  of  the  Constitution  ”  (118 
U.  S.  373-74)  (Italics  added). 

In  Snowden  v.  Hughes,  321  U.  S.  1  (1944),  the  full  de¬ 
velopment  of  the  doctrine  in  Yick  Wo  v.  Hopkins,  supra, 
was  set  out. 

“The  unlawful  administration  by  state  officers  of  a 
state  statute  fair  on  its  face,  resulting  in  its  unequal 
application  to  those  who  are  entitled  to  be  treated 
alike,  is  not  a  denial  of  equal  protection  unless  there  is 
shown  to  be  present  in  it  an  element  of  intentional  or 
purposeful  discrimination.  This  may  appear  on  the 
face  of  the  action  taken  with  respect  to  a  particular 
class  or  person,  cf.  McFarland  v.  American  Sugar  Re¬ 
fining  Co.,  241  U.  S.  79,  86,  87,  or  it  may  only  be 
shown  by  extrinsic  evidence  showing  a  discriminatory 
design  to  favor  one  individual  or  class  over  another 
not  to  be  inferred  from  the  action  itself,  Yick  Wo  v. 
Hopkins,  118  U.  S.  356,  373,  374.  But  a  discriminatory 
purpose  is  not  presumed,  Terrance  v.  State  of  Florida, 
188  C.  S.  519,  520;  there  must  be  a  showing  of  ‘clear 
and  intentional  discrimination’,  Gundling  v.  City  of 
Chicago,  177  U.  S.  183,  186;  see  Ah  Sin  v.  Wittmen, 
198  U.  S.  500,  507,  508;  Baily  v.  State  of  Alabama,  219 
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U.  S.  219,  231.  Thus  the  denial  of  equal  projection 
by  the  exclusion  of  negroes  from  a  jury  may  be  shown 
by  extrinsic  evidence  of  a  purposeful  discriminatory 
administration  of  a  statute  fair  on  its  face.  Neal  v. 
Delaware,  103  U.  S.  370,  394,  397 ;  Norris  v.  State  of 
Alabama,  294  U.  S.  587,  589;  Pierre  v.  State  of  Louisi¬ 
ana,  306  U.  S.  354,  357;  Smith  v.  State  of  Texas,  311 
U.  S.  128,  130,  131;  Hill  v.  State  of  Texas,  316  [ll.  S. 
400,402.”  (321  U.'S.  8-9). 

Appellants  were,  under  the  foregoing  principle^,  en¬ 
titled  to  prove  that  the  Resolution  has  been  unfairly  admin¬ 
istered  and  the  refusal  to  permit  appellants  to  provtp  that 
this  prosecution  is  based  upon  a  discriminatory  and  jllegal 
administration  of  the  Resolution  was  error. 

m.  1 

The  Trial  Court  Erred  in  Charging  the  Jury  Thajt  the 
Printed  and  Written  Documents  Served  Upon 
Appellants  Were  Subpoenas  Duces  Tecum. 

Upon  the  trial,  the  Government  submitted  as  subpoenas 
certain  documents  served  upon  appellants.  Over  the  ob¬ 
jection  of  appellants  those  documents  were  accepted  as 
subpoenas  duces  tecum  by  the  trial  court  (J.  A.  165|  220, 
226,  450-51;  490-491;  Gov.  Ex.  7-25),  and  the  trial  Court 
charged  the  jury  that  those  documents  were  subpoenas 
(J.  A.  607-608).  Exception  was  noted  by  appellants  (.1. 
A.  61 1). 

The  purported  subpoenas  which  are  the  basis  of  (hese 
indictments  are,  in  fact,  directed  to  the  Sergeant  at  Arms 
(or  his  Special  Messenger)  and  command  the  latter  to 
summon  the  appellants  and  bring  with  him  (the  Sergeant 
at  Arms)  certain  books  and  records  therein  set  fjorth. 
79-2  C.  R.  3838.  A  copy  of  one  of  these  subpoenas  (|Gov. 
Ex.  7)  is  herein  set  forth: 

“BY  AUTHORITY  OF  THE  HOUSE  OF  REP¬ 
RESENTATIVES  OF  THE  CONGRESS  OF  THE 
UNITED  STATES  OF  AMERICA 
To  the  SERGEANT  AT  ARMS,  or  his  Special  Mes¬ 
senger: 

You  are  hereby  commanded  to  summon  Jacob  Aus- 
lander,  286  West  86th  Street,  New  York  City,  a  mem- 
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ber  of  the  Executive  Board  of  the  Joint  Anti-Fascist 
Refugee  Committee  to  be  and  appear  before  the  Un- 
American  Activities  Committee  of  the  House  of  Rep¬ 
resentatives  of  the  United  States,  of  which  the  Hon. 
John  S.  Wood  is  chairman,  and  to  brine)  with  you  all 
books,  ledgers,  records  and  papers  relating  to  the  re¬ 
receipt  and  disbursement  of  money  by  or  on  account 
of  the  Joint  Anti-Fascist  Refugee  Committee  or  any 
subsidiary  or  sub-committee  thereof,  together  with  all 
correspondence  and  memoranda  of  communications  by 
any  means  whatsoever  with  persons  in  foreign  coun¬ 
tries.  The  said  books,  papers  and  records  demanded 
herein  are  for  the  period  from  January  1,  1945  up  to 
and  including  the  date  of  this  subpoena,  in  their 
chamber  in  the  city  of  Washington,  on  April  4,  1946 
at  the  hour  of  10 :00  A.M.  then  and  there  to  testify 
touching  matters  of  inquiry  committed  to  said  Com¬ 
mittee;  and  lie  is  not  to  depart  without  leave  of  said 
Committee. 

Herein  fail  not  and  make  return  of  this  summons. 

Witness  my  hand  and  the  seal  of  the 
House  of  Representatives  of  the 
United  States,  at  the  City  of  Wash¬ 
ington,  this  29th  dav  of  March,  1946. 

JOHN  S.  WOOD 

Speaker 

Chairman 


Attest : 


JOHN  W.  CARRINGTON 
Clerk” 

(Italics  added.) 

Section  194,  penalizing  a  default  up  the  subpoena  of  a 
Congressional  committee,  is  predicated  on  the  preliminary 
language,  “Whenever  a  witness  summons  as  mentioned  in 
Section  192  .  .  .  fails  to  produce  any  books,  papers,  records 
or  documents  as  rcquired.,f  (italics  added).  Accordingly, 
a  witness  who  has  never  been  summoned  to  produce  any 
books  or  records,  etc.,  cannot  be  held  criminally  liable 
under  Section  192.  For,  as  was  stated  in  Ex  Parte  Frank- 
feld,  32  Fed.  Supp.  915,  916  (D.  D.  C.,  1940),  with  particular 
reference  to  Sections  192  and  194: 


“In  tlie  first  place,  I  think  we  must  recognize  the 
fact  that  Congress  by  these  enactments  was  dealing 
with  political  questions  and  had  in  mind  the  necessity 
of  protecting  citizens  who  might  be  summoned  as  wit¬ 
nesses  from  unfair  treatment  by  reason  of  the  fact 
that  differences  of  political  opinion  might  prevail, 
and  that,  by  reason  of  such  differences,  unjust  jaction 
might  be  taken.”  ] 

The  Court  went  on  to  say  that  as  a  consequence  the  pro¬ 
cedure  prescribed  in  Section  194  must  be  followed  ito  the 
letter. 

The  fact  that  the  subpoenas  here  issued  did  not  require 
or  summon  the  witnesses  to  produce  any  books  and  rpcords 
undermines  the  indictment  and  the  verdict  since  the  prose¬ 
cution  is  premised  upon  an  alleged  refusal  to  obey  sub¬ 
poenas  duces  tecum,  and  it  was  therefore  prejudicial!  error 
to  charge  that  the  documents  allegedly  served  upon  appel¬ 
lants  were  subpoenas.  Tlie  ineffectiveness  of  those,  docu¬ 
ments  as  subpoenas  appears  not  only  from  their  fact,  but, 
further,  from  the  fact  that  examination  by  counsel  pf  tlie 
subpoenas  issued  in  all  of  the  cases  before  the  Supreme 
Court  involving  subpoenas  of  Congressional  committees 
reveals  that  in  no  instance  was  the  subpoena  in  the!  form 
of  Gov.  Ex.  7-22,  24-25.  That  the  Committee  knew  how  to 
issue  a  proper  subpoena  may  be  seen  from  Gov.  Ex.  2p  (see 
J.  A.  426). 

Insofar  as  these  documents  have  any  legal  meaning  in 
relation  to  the  production  of  books  and  records,  they  are 
not  subpoenas  but  writs  of  seizure.  As  writs  of  seizure 
they  imposed  no  duty  upon  appellants  to  do  anything  and 
consequently  appellants  cannot  be  charged  with  a  jvilful 
default.  i 
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IV. 

It  Was  Error  for  the  Court  to  Rule  That  Appellants  Were 
Obliged  to  Comply  With  the  Alleged  Subpoenas 
Duces  Tecum  If  Appellants  Had  Custody, 

Control  or  Dominion  of  the  Summoned 
Books  and  Records. 

At  the  conclusion  of  the  Government’s  case  appellants 
moved  for  a  directed  verdict  upon  the  grounds,  among  oth¬ 
ers,  that  the  Government  had  not  proven  beyond  a  reason¬ 
able  doubt  that  appellants  had  custody  of  the  summoned 
books  and  records  (J.  A.  562).  This  motion  was  denied 
(J.  A.  589),  and  at  the  conclusion  of  the  trial,  the  Court 
charged  the  jury  that  each  of  the  appellants  was  required 
to  comply  with  the  alleged  subpoenas  duces  tecum,  and 
could  be  found  guilty  of  contempt  for  non-compliance,  if 
the  jury  determined: 

“(3)  That  the  defendant,  alone  or  in  concert  with 
one  or  more  of  the  defendants,  had  custody  or  domin¬ 
ion  and  control  over  such  records.”  (J.  A.  610) 

Appellants  had  requested  a  different  charge: 

“IV.  The  service  of  the  subpoena  duces  tecum  on 
defendant  (name  defendant)  did  not  put  him  under 
any  duty  to  communicate  with  other  members  of  the 
Executive  Board;  to  call  a  meeting  of  the  Executive 
Board;  to  demand  that  such  a  meeting  be  called;  to 
convene  with  the  other  members  of  the  Executive 
Board;  or  to  confer  with  them. 

V.  The  service  of  the  subpoena  duces  tecum  on  de¬ 
fendant  (name  defendant)  did  not  put  him  under  any 
duty  to  vote  that  the  custodian  of  the  books  and  rec¬ 
ords  should  produce  the  books  and  records  in  response 
to  a  subpoena  served  on  the  custodian;  or  to  direct 
or  attempt  to  direct  or  to  urge  the  custodian  of  the 
books  and  records  to  respond  to  a  subpoena  served  on 
the  custodian. 

VI.  The  service  of  the  subpoena  duces  tecum  on 
defendant  (name  defendant)  did  not  put  him  under 
any  obligation  to  vote  for  a  change  in  custodian  or  in 
any  other  way  to  initiate  or  participate  in  steps  to 
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change  custodianship;  or  to  seek  to  obtain  from  the 
custodian  the  books  and  records  in  question. 

VII.  The  service  of  the  subpoena  on  Dr.  Edward 
K.  Barsky  did  not  place  defendant  (name  defendant) 
under  a  duty,  as  a  member  of  the  Executive  Boabd,  to 
vote  for  a  change  in  custodianship  of  the  records  called 
for  in  that  exhibit  from  Helen  Bryan  to  Dr.  Barsky, 
or  to  take  any  other  affirmative  action  to  make  those 
records  available  to  Dr.  Barsky.’ ’  (J.  A.  598) 

Appellants’  objections  to  the  charge,  as  rendered,  were 
that  it  was  not  warranted  by  the  evidence,  which  indicated 
that  appellants  had  no  control  as  well  as  no  custody  of 
the  books  and  records,  and  that  the  prevailing  authorities 
require  compliance  with  a  subpoena  duces  tecum  only 
where  the  subpoenaed  party  has  actual  custody  of  the  books 
and  records  sought.  Accordingly,  appellants  duly  objected 
to  the  charge  (J.  A.  011-612)  and  cited  the  erroJieous 
charge  as  one  of  the  grounds  for  appellants’  motion  for 
new  trial  or  for  judgment  of  acquittal.  (J.  A.  38). 

The  inadequacy  of  the  evidence  to  sustain  any  charge  or 
finding  that  appellants  had  “control  or  dominion”  c|f  the 
summoned  books  and  records  appears  from  the  following 
circumstances : 

Government  Exhibit  25  named  Helen  R.  Bryan,  the  Ex¬ 
ecutive  Secretary,  or  Dr.  Edward  Iv.  Barsky,  the  Chair¬ 
man,  of  the  Joint  Anti-Fascist  Refugee  Committee,  "\jvThich 
is  an  unincorporated  voluntary  association.  Government 
Exhibit  25  was  served  upon  the  Executive  Secretary  who 
was  custodian  of  tile  documents  and  records  described  in 
the  exhibit  (J.  A.  190-191,  218,  221,  491). 

Thereafter,  Government  Exhibit  23,  calling  for  the  same 
documents,  was  directed  to  Dr.  Edward  K.  Barsljy  as 
chairman,  officer  and  representative  of  the  association 
(J.  A.  179,  181,  491). 

Helen  R.  Bryan,  after  seeking  the  advice  of  counsel,  ap¬ 
peared  before  the  House  Committee,  and  upon  the  advice 
of  counsel,  declined  to  produce  the  documents  whiclji  the 
House  Committe  wanted  ( J.  A.  221,  223,  227,  107). 

Thereafter,  Government  Exhibits  7  through  22  were 
served  upon  16  of  the  17  remaining  members  of  the  Execu- 
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five  Board  of  the  Joint  Anti-Fascist  Refugee  Committee 
(J.  A.  134  ff.,  219,  220,  491).  The  service  of  these  docu¬ 
ments  was  completed  on  April  1,  1946,  and  asked  for  the 
appearance  of  these  persons  before  the  House  Committee 
on  April  4,  1946.  No  meeting  of  the  Executive  Board  of 
the  Joint  Anti-Fascist  Refugee  Committee  took  place  be¬ 
tween  the  time  of  the  service  of  these  documents  and  the 
appearance  of  these  members  before  the  House  Committee 
(Gov.  Ex.  6  pp.  21,  53). 

Government  Exhibit  24,  naming  the  Joint  Anti-Fascist 
Refugee  Committee  in  its  common  name,  was  served  upon 
Helen  R.  Bryan,  the  Executive  Secretary,  who,  as  pre¬ 
viously  stated,  was  custodian  of  the  documents  described 
in  the  various  Government  Exhibits  7  through  25  (J.  A. 
181,  491). 

Each  of  the  16  members  appeared,  but  not  having  cus¬ 
tody  of  the  documents  requested,  did  not  produce  them 
(Gov.  Ex.  6). 

Helen  R.  Bryan,  the  Executive  Secretary  of  the  Associa¬ 
tion  and  custodian  of  the  documents  requested,  appeared 
a  second  time  but  refused  to  produce  the  documents  on  the 
same  grounds  she  had  previously  asserted.  In  fact,  it  ap¬ 
pears  from  the  record  on  the  cross-examination  of  Congress¬ 
man  Wood  that  when  he  asked  Helen  R.  Bryan  whether,  it 
she  had  been  instructed  to  produce  the  records,  would  she  do 
so,  that  she  stated:  “I  don’t  know.”  (J.  A.  498-99,  Gov. 
Ex.  6,  p.  102.) 

Under  these  circumstances,  the  members  of  the  Execu¬ 
tive  Board  of  the  Joint  Anti-Fascist  Refugee  Committee 
fully  complied  with  these  subpoenas,  Government  Exhibits 
7  through  23,  and  Gov.  Ex.  25,  and  did  not  violate  Section 
192  for  the  reason  that  none  of  them  had  possession,  cus¬ 
tody,  or  control  of  the  documents  requested. 

But  even  if  any  appellant,  “alone  or  in  concert  with  one 
or  more"  of  the  appellants,  had  “control"  of  the  books  and 
records,  it  is  undisputed  that  they  did  not  have  custody  or 
possession  of  those  books  and  records.  This  fact  not  only 
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requires  the  conclusion  that  the  charge  was  erroneous,  but 
also  undermines  this  entire  prosecution.  For  this  prosecu¬ 
tion  is  premised  upon  the  alleged  failure  of  appellants  to 
produce  hooks  and  records  they  did  not  posses*.  This 
premise  is  legally  insufficient.  A  subpoena  duces  I  tecum 
requires  only  production  of  documents  in  the  possession 
of  the  person  to  whom  it  is  directed.  The  subpoena  is  a 
means  of  obtaining  information  within  the  possession  of 
that  person.  Just  as  a  subpoena  ad  test,  requires  {he  re¬ 
cipient  to  appear  and  give  evidence  of  which  he  has  knowl¬ 
edge,  so  a  subpoena  duces  tecum  requires  only  tlijat  the 
recipient  bring  with  him  the  documents  which  he  has  in 
his  custody.  Just  as  a  subpoena  ad  test,  cannot  recjuire  a 
person  to  seek  out  and  discover  facts  concerning  |  which 
testimony  is  desired  but  of  which  he  has  no  knowledge,  so 
a  subpoena  duces  tecum  cannot  require  the  recipient  ,to  sue 
and  labor  to  obtain  possession  of  books  and  records! in  the 
custody  of  another. 

This  is  so  well  established  in  the  law  that  not  a  single 
case  has  been  found  in  any  American  court  or  in  any  Eng¬ 
lish  court  comparable  to  the  present  case.  Not  a  j. single 
case  has  been  found  enforcing  a  subpoena  where  it  fs  ad¬ 
mitted  that  custody  is  not  with  the  recipient  of  the  sub¬ 
poena  but  with  someone  else.  It  has  never  been  lieljd  that 
the  recipient  of  a  subpoena  must  take  action  to  obtain  the 
documents  from  the  one  in  whose  custody  they  aiie  and 
produce  them  himself.  Much  less  have  we  found  any  case 
holding  that  under  such  a  subpoena  the  recipient  was  junder 
an  obligation  to  attempt  to  direct  the  custodian,  ljerself 
under  a  subpoena,  to  respond  to  that  subpoena. 

The  very  words,  subpoena  duces  tecum,  mean  that  the 
recipient  shall  bring  the  documents  with  him.  They  do  not 
mean  lie  must  urge  another  or  direct  another  to  bring  the 
documents.  They  have  never  been  so  used  and  the  (cases 
have  assumed  that  the  only  function  of  a  subpoena!  is  to 
compel  the  production  of  documents  in  the  custodjr  and 
control  of  the  person  to  whom  it  is  directed.  There  are 


many  cases  dealing  with  the  question  of  what  constitutes 
custody  and  control.  But  there  are  no  cases  holding  that 
a  person  who  does  not  have  custody  and  control  over 
a  document  is  under  an  obligation  in  response  to  a  sub¬ 
poena  to  seek  to  obtain  custody  and  control,  or  to  direct 
the  custodian  to  obey  legal  processes  directed  to  him. 

The  implications  of  the  argument  are  clearer  if  we  con¬ 
sider  it  in  the  terms  of  the  more  familiar  subpoena  ad  test. 
Thus,  let  us  assume  a  child  of  sixteen  subpoenaed  to  testify 
refuses  on  advice  of  his  counsel  that  he  is  not  required  to 
testify.  It  is  plain  that  the  court  or  agency  could  not  avoid 
a  test  of  the  validity  of  its  powers  by  directing  a  subpoena 
to  the  child’s  father  to  use  liis  parental  authority  to  compel 
the  child  to  testify.  Yet  that  is  exactly  what  is  being  at¬ 
tempted  in  this  case.  The  custodian  of  the  documents  has 
refused  to  produce  them  on  the  ground  that  the  House 
Committee  subpoening  them  has  no  jurisdiction.  Govern¬ 
ment  Exhibits  7  through  23  were  then  directed  to  the 
members  of  the  Executive  Board.  The  object  of  Govern¬ 
ment  Exhibits  7  through  23  is  clearly  not  to  have  the  indi¬ 
vidual  members  of  the  executive  board  produce  the  records 
themselves,  for  not  one  has  them  and  not  one  can  individ¬ 
ually  obtain  them.  The  purpose  of  Government  Exhibits  7 
through  23  is,  rather,  to  compel  the  individual  members  to 
whom  they  are  directed  to  meet  with  the  other  members 
of  the  executive  board  and  take  action,  either  to  admonish 
the  secretary,  to  whom  Government  Exhibits  24  and  25 
were  directed,  to  produce  the  documents,  or  to  assert  the 
legal  right  of  the  Executive  Board  to  transfer  the  custody 
to  some  other  person  who  will  be  willing  to  respond  to  a 
subpoena. 

Such  indirection  cannot  be  accomplished  by  the  process 
of  the  subpoena.  The  subpoena  is  a  simple  peremptory 
command  to  perform  an  action  within  the  power  of  the 
recipient  to  perform  without  the  cooperation  of  others. 
The  subpoena  is  a  simple  and  effective  instrument  when 
lawfully  used  within  its  powers.  If  the  House  Committee 
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had  authority  to  demand  the  books  and  records,  tliis  can 
be  determined  upon  the  trial  of  the  custodian  of  those 
books  and  records  for  refusal  to  produce.  That  trial  is 
pending.  ( United  States  v.  Bryan,  Dist.  Ct.,  D.  C.jCrim. 
No.  365-47.)  If  the  Committee  does  not  have  authority,  it 
cannot  nevertheless  obtain  the  books  and  records  by  intimi¬ 
dation  through  the  use  of  a  subpoena  against  persons  who 
do  not  have  the  books  and  records  in  the  hope  that  they 
will  band  together  and  use  their  joint  power  and  influence 
to  avoid  a  test  of  the  Committee’s  jurisdiction. 

Indeed,  since  the  very  first  case  sustaining  the  validity 
of  the  subpoena  duces  tecum  and  its  compulsory  obligation, 
the  courts  have  held  improper  such  use  of  the  suhjpoena 
as  the  Committee  in  this  case  attempted.  The  leading  Eng¬ 
lish  case  on  the  subpoena  duces  tecum  is  Amey  v.  Bony,  9 
East  473  (King’s  Bench  Division,  1808).  In  that  caise  the 
court  for  the  first  time  held  that  the  writ  of  suljpoena 
duces  tecum  was  a  compulsory  obligation  in  the  lajw.  It 
also  held  that  the  subpoena  duces  tecum  could  be  ujsed  to 
produce  only  those  books  and  records  which  the  fitness 
could,  in  obedience  to  the  subpoena,  personally  produce.  A 
subpoena  was  there  stated  not  to  be  effective  in  thb  case 
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of  documents  “being  in  the  possession  of  anotheij:  and 
on  that  account  obtainable  only  through  the  means  j or  by 
the  delivery  of  such  other  person;  *  *  *  no  man  being 
obliged,  according  to  any  sense  of  the  effect  of  such  ja  sub¬ 
poena,  to  sue  and  labor  in  order  to  obtain  possession  of 
any  instrument  from  another  for  the  purpose  of  itjs  pro¬ 
duction  afterwards  by  himself,  in  obedience  to  tli^  sub¬ 
poena.  ’  ’ 

The  leading  case  of  Amey  v.  Long  has  been  consistently 
followed  and  never  departed  from.  Thus,  in  In  re  J? ykes , 
23  Fed.  Case  No.  13707  (S.  D.  N.  Y.  1878),  an  officer  of  an 
Illinois  corporation  doing  business  in  New  York  whs  ex¬ 
cused  from  complying  with  a  subpoena  duces  tecum  upon 
showing  that  the  documents  sought  were  in  the  custody 
of  another  corporate  officer  in  the  Chicago  office.  The 
Court  there  stated : 
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“It  is  said  he  should  be  required  to  use  all  the 
measures  shown  to  be  in  liis  power  to  get  them  here 
by  asking  for  it,  but  it  does  not  appear  he  could  get 
such  leave  except  for  some  purpose  connected  with  the 
company’s  business  and  if  he  could  do  so,  this  Section 
(of  the  Statute)  does  not  require  him  to  obtain  the 
custody  of  books  in  order  to  produce  them  but  simply 
to  produce  books  that  are  in  his  custody  *  *  *  They 
cannot  therefore  be  said  to  be  in  his  custody  because 
they  are  not  so  under  his  power  and  control  that  by  his 
own  will  and  without  obtaining  the  consent  of  others, 
he  can  take  them  and  bring  them  into  ocurt  *  *  *” 
In  1914,  the  First  Circuit  Court  of  Appeals  in  Munroe  v. 
United  States,  216  Fed.  107  (C.  C.  A.  1,  1914)  followed  the 
case  of  Amey  v.  Long ,  citing  it  with  approval  of  the  propo¬ 
sition  that  no  man  is  “obliged  *  *  *  to  sue  and  labor  in  order 
to  obtain  possession”  of  a  document  demanded  by  a  sub¬ 
poena  duces  tecum.  There  a  subpoena  duces  tecum  was 
directed  to  Munroe,  senior  partner  of  a  Paris  banking  firm 
in  charge  of  the  American  branch  office,  requiring  him  to 
produce  certain  checks  which  were  in  the  Paris  office.  It 
was  held  that  Munroe  could  not  be  adjudged  in  contempt 
for  failing  to  produce  records  which  were  not  in  his  physi¬ 
cal  custody  and  which  lie  could  not  obtain  except  by  consent 
of  his  co-partners.  Members  of  the  Executive  Board  of 
an  unincorporated  association  stand  in  an  even  less  direct 
relationship  to  the  entity,  its  property  and  each  other  than 
do  the  members  of  a  co-partnership. 

The  most  recent  pronouncement  on  the  matter  under  dis¬ 
cussion  was  that  of  Judge  Robert  P.  Patterson  in  In  Re 
Harris,  27  F.  Supp.  4S0  (1939).  There  Judge  Patterson 
held  that  records  of  a  depositor’s  account  in  a  foreign 
branch  of  a  national  bank  kept  in  the  foreign  office  were 
not  so  within  the  control  of  the  American  office  as  to  be  the 
subject  of  production  by  subpoena  duces  tecum.  This  rul¬ 
ing  was  made  even  though  the  local  bank  had  in  fact  ob¬ 
tained  possession  of  the  documents  in  response  to  the 
subpoena  and  could  have  readily  produced  them.  Judge 
Patterson  pointed  out  that  the  documents  “had  been 
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brought  here  not  involuntarily  but  under  compulsion  of  a 
ruling  which. the  referee  later  retracted.  The  referee  did 
not  err  in  considering  the  matter  anew  and  treating  the 
case  as  if  the  paper  were  still  in  London.’ ’ 

Thus,  ever  since  Lord  Ellenborough  the  rule  hasj  been 
clear  that  no  person  is  required  to  sue  and  labor  to  obtain 
possession  of  documents  in  order  to  produce  them  in  re¬ 
sponse  to  a  subpoena  duces  tecum.  ( U .  S.  v.  American 
Tobacco  Co.,  146  Fed.  557  (S.  D.  N.  Y.,  1906) ;  In  re\lron- 
clad  Mfg.  Co.,  201  Fed.  66  (C.  C.  A.  2d,  1912);  Common¬ 
wealth  v.  International  Harvester  Co.,  148  Ky.  37|,  145 
S.  W.  1132  (1912) ;  Russell  v.  McLellan,  21  Fed.  Cas.  No. 
12,15S,  3  Woodb.  M.  157),  (D.  Me.  1847). 

In  In  re  Ironclad  Mfg.  Co.,  201  Fed.  66  (C.  C.  A.  2d 
1912),  it  was  stated  as  to  contempt  proceedings  brbught 
against  an  officer  of  a  corporation  for  failure  to  produce 
its  books  in  compliance  with  a  court  order: 

“As  to  the  order  finding  Mrs.  Seaman  individually 
in  contempt  for  not  producing  books  which  do  n<j)t  be¬ 
long  to  her,  we  have  no  presumption  of  possession. 
Possession  must  be  shown  by  proof  and  it  seems  jto  us 
that  the  proof  to  be  found  in  this  record  doe^  not 
satisfactorily  establish  the  proposition  that  at  the!  time 
the  order  to  produce  was  served  upon  her  the  books 
were  in  her  custody  and  control.”  (201  Fed!  69) 
(Italics  added) 

Control,  without  custody,  it  is  clear,  is  insufficient. 

In  United  States  v.  American  Tobacco  Co.,  146  Fed.  557 
(S.  1).  X.  Y.  1906),  the  Court  excused  the  secretary!  of  a 
corporation  from  complying  with  a  subpoena  duces  t^cum 
requiring  him  to  produce  a  document  which  was  in  the 
possession  of  the  President  of  the  corporation. 

The  case  at  bar  is  not  affected  by  those  cases  heretofore 
relied  upon  by  the  Government  which  hold  that  a  command 
to  a  corporation  requires  those  officially  responsible  for  its 
affairs  to  take  appropriate  action  within  their  power  tor 
the  performance  of  the  corporate  duty.  This  theory  was 
first  used  in  the  case  of  a  mandamus  to  a  municipal  corpo- 


ration  (('om  missioncrs  V.  Sellew,  99  I  .  S.  624,  627  (1S79)). 
This  case  was  quoted  at  length  in  the  opinion  of  the  Su¬ 
preme  Court  in  Wilson  v.  United  States,  221  U.  S.  o61 
(1911),  holding  that  an  officer  of  a  corporation  has  no  privi¬ 
lege  against  self-incrimination  with  respect  to  corporate 
books."  As  used  there,  it  was  pure  dictum  having  no  rela¬ 
tion  to  the  decision  of  the  Court. 


The  quoted  language  of  the  Wilson  case  has  since  been 
repeated  in  many  decisions  of  the  Supreme  Court  and  in 
the  lower  courts,  but  an  exhaustive  search  has  revealed 
vo  case  applying  that  language  to  the  obligations  imposed 
by  a  subpoena.  Instead,  the  dictum  in  the  Wilson  case 
appears  in  cases  where  orders  of  the  National  Labor  Rela¬ 
tions  Board  or  injunctions  of  a  court  are  issued  against  a 
corporation,  and  it  is  held  that  the  officers  of  the  corpora¬ 
tion  are  guilty  of  contempt  for  failure  to  comply  with  the 
affirmative  commands  to  the  corporation  contained  in  the 
Court  order.  We  have  found  no  case  of  a  subpoena  di¬ 
rected  to  a  corporation  or  an  unincorporated  association 
where  any  person  has  been  held  responsible  for  producing 
records  not  in  his  custody.  Indeed,  the  Supreme  Court 
in  Brown  r.  United  States ,  276  V.  S.  134,  142  (1928),  said: 

“While  the  subpoena  duces  tecum  directed  to  the 
officer  in  possession  of  the  documents  would  have  been 
good,  and  perhaps  preferable,  the  matter  is  not  one 
of  substance,  but  purely  of  procedure,  and  we  enter¬ 
tain  no  doubt  that  the  subpoena  here  directed  to  the 
association  and  served  on  such  officer  is  valid.”  (Italics 
added) 

It  will  be  noted  that  the  Court  sustained  the  validity  of  a 
subpoena  directed  to  an  association  only  when  served  on 
“such  officer”,  i.  e.,  “the  officer  in  possession  of  the  docu¬ 
ments.” 

Were  the  rule  any  broader  than  as  has  been  stated, 


confusion  would  result  in  a  field  in  which  the  law  has  been 
clear.  The  door  would  be  open  to  the  service  of  subpoenas 
not  only  upon  the  executive  officers  of  the  corporation  who 
have  custody  of  the  books,  but  on  the  directors  of  such  cor- 
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porations,  and  even  on  the  stockholders.  The  subpoena 
would  be  a  means  to  compel  the  holding  of  meetings  of 
boards  of  directors,  or  meetings  of  the  stockholders  of  cor¬ 
porations,  to  secure  the  removal  of  any  custodian  who 
challenges  the  validity  of  a  subpoena. 

As  applied  to  unincorporated  associations,  not  only  gov¬ 
erning  board  members,  but  individual  members  of  j  clubs, 
associations  and  unions,  would  be  subject  to  subpopna  to 
compel  them  to  call  meetings  to  require  custodians  <|>f  rec¬ 
ords  to  produce  the  records  or  transfer  them  to  other  cus¬ 
todians  willing  to  produce.  Such  an  unwarranted  expan¬ 
sion  of  scope  of  the  subpoena  would  create  a  precedent  sub¬ 
stituting  “shotgun"  techniques  for  orderly  enforcement  of 
subpoenas  duces  tecum  against  custodians  of  the  records. 

The  facts  of  the  case  at  bar  demonstrate  the  impropriety 
of  such  a  technique.  Thus,  even  if  certain  of  the  Appel¬ 
lants  had  requested  the  calling  of  a  meeting  and  the  j  meet¬ 
ing  had  been  called,  but  the  vote  taken  w*as  secret,  all  mem¬ 
bers  would  be  adjudged  guilty  under  the  rule  announced  by 
the  District  Court.  Even  if  certain  of  the  members  bf  the 
Board  wished  to  call  a  meeting  in  order  to  vote  tc|  turn 
over  the  records,  but  knew  as  a  fact  that  the  majority  of 
the  members  of  the  Board  were  against  such  measures,  all 
would  be  guilty  under  the  rule  of  the  District  Court,  i  Such 
an  extension  of  the  legal  application  imposed  on  an  indi¬ 
vidual  by  the  service  of  a  subpoena  duces  tecum  is  without 
any  foundation  in  American  or  English  law. 

The  error  in  the  charge  may  perhaps  be  seen  most 
clearly  by  the  fact  that  two  of  the  defendants,  Ruth  Leider 
and  Leverett  Gleason,  were  not  served  until  April  1st  for 
their  appearance  on  April  4th  (J.  A.  150-151);  that  one 
of  the  appellants,  Harry  M.  Justiz,  was  served  on  April 
2nd,  for  appearance  on  April  4th  (J.  A.  157,  Gov.  Exj  IS) ; 
and  another  appellant,  James  Lustig,  was  not  served  until 
one  day  before  the  date  of  appearance,  that  is,  on  IVpril 
3rd  ( J.  A.  167).  How,  for  example,  could  Mr.  Lustig lhave 
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possibly  been  able  to  call  a  meeting  in  order  to  vote  for  the 
Board’s  turning  over  the  books  and  records? 

Finally  the  interrogation  of  Miss  Bryan  ( J.  A.  498,  499, 
Gov.  Ex.  6  p.  102)  clearly  showed,  as  Congressman  Wood 
testified,  that  it  was  a  fact  that  he  had  asked  Miss  Bryan 
whether  if  the  majority  vote  had  directed  her  to  produce 
the  books  and  records,  would  she  do  so,  and  she  had  re¬ 
plied,  “I  don’t  know”.  If  the  situation  had  transpired 
that  there  had  been  such  a  vote  and  she  had  refused,  would 
the  defendants  be  innocent  or  guilty?  Under  the  rule  of 
announced  by  the  trial  court  they  would  be  guilty. 

Thus,  under  the  cases  and  the  facts  of  the  case  at  bar, 
it  is  clear  that  the  members  of  the  Executive  Board  of  the 
voluntary  association  here  involved  were  under  no  legal 
duty  to  attempt  to  obtain  possession  of  the  documents  for 
the  purpose  of  compliance  with  the  subpoenas  directed  to 
them.  Particularly  was  this  so  where  the  lawful  custodian 
of  the  documents  had  likewise  been  subpoenaed  and  was 
amenable  to  the  enforcement  processes  both  of  the  Con¬ 
gressional  committee  and  the  courts.  And  it  would  be  an 
unwarranted  extension  of  the  scope  of  the  subpoena  to  hold 
that  the  service  of  individual  subpoenas  duces  tecum  on  the 
members  of  the  Executive  Board  required  them  individ¬ 
ually  to  get  in  touch  with  the  other  members  of  the  Execu¬ 
tive  Board,  call  a  meeting,  convene,  confer  and  unite  upon 
a  resolution  that  the  secretary  should  produce  the  books  or 
transfer  them  to  another  for  production.  Such  a  complex 
course  of  action  cannot  be  required  by  a  subpoena  duces 
tecum ,  and  it  was  therefore  error  to  hold  that  appellants 
were  compelled  to  comply  with  the  alleged  subpoenas  duces 
tecum .  and  it  was  therefore  error  to  hold  that  appellants 
and  records. 
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Appellants  Have  Not  “Wilfully”  Made  Default  In 
Production  of  Records  Within  the  Meaning 
of  2  U.  S.  C.  192. 

A. 

The  Trial  Court  Erred  in  Its  Charge  with  Respect  to  the 
Alleged  Wilful  Default  of  Appellants 

The  trial  court  below  charged  the  jury  on  the  (Juestion 
of  wilful  default  as  follows:  1 

“  It  is  incumbent  upon  the  Government  to  prove  each 
and  all  of  the  essential  elements  of  the  crime  charged. 
Briefly,  the  elements  of  this  offense,  as  applicable  to 

each  of  the  defendants,  are  as  follows : 

#  #  #  # 

4.  “That  the  defendant,  acting  alone  or  in  concert 
with  one  or  more  of  the  defendants  and  with  knowledge 
that  he  had  been  served  with  such  subpoena,  wilfully 
made  default,  that  is,  wilfully  failed  to  produce  ihe  rec¬ 
ords  called  for  by  the  subpoena.  ( J.  A.  610-6ljL) 

#  #  «  * 

“Several  times  during  this  charge  I  have  u&ed  the 
term  ‘ willful’  or  ‘wilfully’.  ‘Willful’,  as  useel  in  2 
United  States  Code  192,  the  section  under  which  de¬ 
fendants  were  indicted,  ineans  ‘deliberate  andj  inten¬ 
tional’  and  not  inadvertent  or  accidental.  Thus,  the 
motive  of  the  defendant  in  failing  to  comply  wjith  the 
subpoena  and  his  reason  for  such  failure  are  not  ma¬ 
terial,  so  long  as  you  find  that  he  did  so  intentionally 
and  deliberately.”  (J.  A.  610) 

This  charge  was  error  and  requires  a  reversal  of  the 
convictions  below.  The  charge  of  the  trial  court  follows  the 
Government’s  requests  to  charge  (Government  Pnjiyer  6 
and  7,  J.  A.  596)  and  rejects  the  defendants'  request! which 
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correctly  states  the  law.*  The  trial  court  failed  to  recog¬ 
nize  that  the  statute  requires  the  specific  criminal  intent  of 
wilfulness  as  an  element  of  the  crime  and  incorrectly  sub¬ 
mitted  to  the  jury  the  proposition  that  “wilfully”  in  the 
statute  merely  means  “deliberate”  and  “intentional". 

A  reading  of  the  statute  makes  it  apparent  that  two 
offenses  are  described  and  that  as  to  the  first  offense,  with 
which  we  are  concerned,  i.  e.,  default  in  appearance  and 
failure  to  produce  documents,  wilfulness  is  an  element  of 
the  crime.  As  to  the  second  offense  specified  in  Section 
192,  i.  e.,  failure  to  answer  pertinent  questions,  the  doing 
of  the  act  is  sufficient  proof  of  guilt. 

An  examination  of  the  debates  of  Congress  gives  no 
indication  as  to  the  intent  of  Congress  with  respect  to  the 


*  “  ‘Wilf illness’  denotes  an  act  done  with  an  evil  purpose,  without 
justifiable  excuse,  stubbornly,  obstinately,  perversely,  a  thing  done  with¬ 
out  ground  for  believing  it  is  lawful,  or  conduct  marked  by  careless  dis¬ 
regard  whether  or  not  one  has  the  right  so  to  act.  You  should  consider 
whether  the  defendant  (Name  defendant) ’s  desire  was  to  do  the  lawful 
thing;  whether  that  was  the  purpose  which  led  him  to  seek  advice  of 
counsel;  whether  he  made  a  full  and  accurate  disclosure  to  counsel; 
whether  he  honestly  accepted  and  acted  upon  counsel’s  advice,  believing 
in  it;  whether  he  was  sincerely  seeking  the  honest  and  lawful  course  to 
take  before  the  House  Committee. 

“If  you  conclude  that  the  defendant  (Name  defendant)  honestly  and 
in  good  faith  sought  the  advice  of  counsel  as  to  what  he  might  lawfully 
do  in  the  matter  and  fully  and  honestly  laid  all  of  the  facts  before  coun¬ 
sel  and  in  good  faith  and  honestly  followed  such  advice,  relied  on  it, 
and  believed  it  to  be  correct  and  only  intended  that  his  acts  should  be 
lawful,  then  his  failure  to  produce  would  not  be  wilful  and  you  must 
find  him  not  guilty  of  the  charge  set  forth  in  Count  Two  of  the  Indict¬ 
ment. 

“Unless  you  find  beyond  a  reasonable  doubt  that  the  defendant  (name 
defendant)  not  only  defaulted  knowingly  and  voluntarily,  but  also  that 
he  had  done  so  with  a  bad  purpose,  without  justifiable  excuse,  stub¬ 
bornly,  obstinately,  perversely,  and  with  an  intent  to  defy  the  House 
Committee,  you  must  find  him  not  guilty  of  the  charge  set  forth  in  Count 
Two  of  the  Indictment. 

"If  you  believe  the  defendant  (Name  defendant)  honestly  and  in  good 
faith  sought  the  advice  of  a  lawyer  as  to  what  he  might  lawfully  do, 
and  fully  and  honestly  laid  all  the  facts  before  his  counsel,  and  in  good 
faith  and  honestly  followed  such  advice,  relying  upon  it  and  believing  it 
to  be  correct,  and  only  intended  that  his  acts  should  be  lawful,  even  if 
such  advice  was  inaccurate  construction  of  the  law,  you  should  consider 
that  in  determining  whether  his  default  was  wilful. 

“If  you  believe  that  defendant  (Name  defendant)  acted  in  good  faith 
in  his  failure  to  produce  the  books  and  records,  you  should  consider  that 
in  determining  whether  his  default  was  wilful.”  (Defendants’  request 
to  charge  XII-XV,  J.  A.  599-600). 


meaning  of  ‘  ‘  wilfully ’  ( 34th  Cong.,  3rd  Sess.  Globe!  P.  406, 
431,  432  (1857)).  There  is  a  paucity  of  judicial  considera¬ 
tion  of  this  point  in  the  history  of  its  interpretation.  The 
Supreme  Court  discussed  this  application  of  this  [statute 
for  the  first  time  in  United  States  v.  Murdock,  29(j)  U.  S. 
389,  397  (1933).  The  Court  was  considering  a  tax  ^statute 
which  provided  that  whoever  “wilfully”  failed  to  'supply 
information  as  to  his  tax  return  shall  be  guiltV  of  a 

O  .| 

misdemeanor.  The  defendant’s  requested  the  following 
instruction  which  had  been  refused  by  the  trial  court: 

“If  you  believe  that  the  reasons  stated  by  the  de¬ 
fendant  in  his  refusal  to  answer  questions  werel  given 
in  good  faith  and  based  upon  his  actual  beliejf,  you 
should  consider  that  in  determining  whether  pr  not 
his  refusal  to  answer  the  questions  was  wilful.”  (290 
U.  S.,  393) 

The  Court  held  it  error  for  the  trial  court  to  have  refused 
such  a  charge.  The  Court  held  that  the  word  “wilfully ", 
though  often  denoting  an  act  which  is  intentional  pr  vol¬ 
untary,  as  distinguished  from  accidental,  generally  pieans 
“an  act  done  with  a  bad  purpose  .  .  .  without  justifiable 
excuse  .  .  .  stubbornly,  obstinately,  perversely  .  .  .  aj  thing 
done  without  ground  for  believing  it  is  lawful  .  |.  .  or 
conduct  marked  by  careless  disregard  whether  or  nbt  one 
has  the  right  so  to  act”  (290  Y.  S.,  394-395),  ancjl  that 
these  tests  should  apply  to  the  statute  there  considered. 

The  Court  in  the  Murdock  case  rejected  the  Government's 
argument  that  “wilfulness”  in  the  statute  meant  merely 
knowingly  or  voluntarily.  The  Government  argued  that 
the  Court’s  interpretation  of  Section  192  in  Sinclair  v. 
United  States ,  279  TT.  S.  263  (1929),  was  applicable.'  But, 
in  the  Murdock  case,  the  Court  carefully  indicated)  that 
Section  192  contains  two  distinct  offenses  and  that  wilful¬ 
ness  was  only  an  element  in  the  failure  to  appear  oil1  pro¬ 
duce  documents.  As  the  Court  pointed  out,  the  Sinclair 
case  dealt  with  the  second  offense,  the  failure  to  aijiswer 
pertinent  questions  where  “wilfulness”  was  not  an  element 
of  the  crime. 
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“Two  distinct  offenses  are  described  in  the  disjunc¬ 
tive,  (in  2  U.  S.  C.  §  192),  and  in  only  one  of  them  is 
wilfulness  an  element.  Sinclair,  having  been  sum¬ 
moned,  attended  the  hearing.  He  was  therefore  guilty 
of  no  wilful  default  in  obeying  a  summons.  .  .  .  The 
applicable  statute  did  not  make  a  bad  purpose  or  evil 
intent  an  element  of  the  misdemeanor  of  refusing  to 
answer,  but  conditioned  guilt  or  innocence  solely  upon 
the  relevancy  of  the  question  propounded.”  (290  U.  S., 
397) 

Since  we  are  here  concerned  with  the  “wilfulness”  part 
of  Section  192,  the  language  of  the  Supreme  Court  in  the 
Murdock  case  is  applicable,  and  the  charge  of  the  trial 
court  below  was  erroneous.  For  it  was  error  to  charge 
that  “the  motive  of  the  defendant  in  failing  to  comply 
. . .  (is)  not  material”  (J.  A.  610)  in  view  of  the  conclusion 
of  the  Supreme  Court  in  the  Murdock  case  that  although 
the  “respondent's  refusal  to  answer  was  intentional  and 
without  legal  justification,  .  .  .  the  jury  might  nevertheless 
find  that  it  was  not  prompted  by  bad  faith  or  evil  intent, 
which  the  statute  makes  an  element  of  the  offense”  (290 
F.  S.,  397-398). 

This  Court  recently  had  occasion  to  consider  the  type  of 
default  contemplated  by  the  term  “wilful"  as  used  in 
Section  192.  Tn  Townsend  v.  United  States,  6S  App.  D.  C. 
223,  95  F.  (2)  352  (Ct.  App.,  D.  C.,  1938),  cert.  den.  303 
I*.  S.  664  (1938),  the  defendant,  Townsend,  was  charged 
with  a  wilful  default  in  appearance  since  in  the  course  of 
his  testimony  lie  walked  out  of  the  hearing  without  being 
excused  by  the  Committee,  stating  that  the  Committee  was 
biased  against  him  and  he  saw  no  useful  purpose  in  con¬ 
tinuing  with  the  hearing.  Townsend  claimed  that  his  de¬ 
fault  was  not  wilful  and  further  that  the  trial  court  had 
excluded  testimony  concerning  his  lack  of  wilfulness.  Town¬ 
send  also  claimed  that  the  trial  court  had  erred  in  its 
instructions  to  the  jury  with  respect  to  the  meaning  of 
wilfulness  under  this  statute.  This  Court  on  appeal,  after 
an  exhaustive  treatment  of  the  statute  and  the  decisions 
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of  the  Supreme  Court,  held  that  *  ‘  wilfulness ’  ’  as  inter¬ 
preted  by  the  Supreme  Court  in  the  Murdock  ease,  js upra , 
was  a  requirement  for  violation  of  the  first  part  jof  the 
disjunctive  clause  of  Section  192,  here  at  issue. 

The  trial  court  in  the  Townsend  case  charged  as  fqllows: 

“If  you  believe  that  the  reasons  stated  by  t|ie  de¬ 
fendant  in  his  refusal  to  remain  longer  at  the  Com¬ 
mittee  hearing  were  given  in  good  faith  and  based  upon 
his  actual  belief  you  should  consider  those  reasbns  in 
determining  wh ether  or  not  his  refusal  to  remaifi  was 
wilful. 7  ’ 

And  also : 

“The  word  ‘wilful’  in  the  ordinary  sense  in  jwhich 
it  is  used  in  the  statute  means  not  merely  voluntarily 
but  with  bad  purpose.”  ( Townsend  v.  United  States, 
6S  App.  D.  C.  234,  95  F.  (2d),  363). 

This  charge  was  approved  by  this  Court  as  proper  under 
Section  192,*  and  in  its  consideration  of  the  evidence  offered 
by  the  Government  and  by  Townsend  as  to  the  justification 
for  the  default,  this  Court  recognized  that  a  crime  jmder 
Section  192  does  not  arise  only  from  the  conscious  doing  of 
the  act  prohibited  but  requires  that  the  Government  prove  a 
specific  criminal  intent  within  the  meaning  of  the  Murdock 
case.  The  failure  of  the  trial  court  in  the  instant  c;jse  to 
charge  in  accordance  with  the  doctrine  of  the  Murdock  case 

was  reversible  error.  j 

_  i 

*  The  charge  of  the  trial  court  in  the  Tou'nsewd  case  had  been  followed 
by  the  District  Court  Justices  of  the  District  of  Columbia  in  th^ir  in¬ 
structions  with  respect  to  “wilfulness”  under  Section  192.  Judge  Proctor 
in  T7nited  States  r.  Rumely,  Dock.  No.  74306  (1946)  (unrepbrted) , 
charged  in  the  exact  language  of  the  Murdock  and  Townsend  cases. 
Judge  Schweinhaut  in  United  States  v.  Ka.mp,  (unreported  No.  74647) 
charged  with  respect  to  wilful  default  under  Section  192  that  the  jury 
must  find  that  the  defendant  had  not  only  defaulted  “knowingly  and 
voluntarily”,  but  that  he  had  done  so  “with  a  bad  purpose,  without 
justifiable  excuse,  stubbornly,  obstinately,  perversely,  and  with  an  intent 
to  defy  the  committee.”  However,  Mr.  justice  Holtzoff,  in  United  States 

v.  Fields,  (unreported,  . before  Judge  Holtzoff,  Feb.  14.11947; 

see  6  F.  R.  D.  203  (1946)  for  motion  to  dismiss)  departed  frojn  the 
Townsend  and  Murdock  cases  and  the  precedents  in  the  Rumely  and 
Kamp  cases  and  charged  that  “wilfully”  under  Section  192  meant  simply 
a  “knowing”  and  “deliberate”  act.  H'is  ruling  has  been  appealed  to 
this  Court  and  is  now  awaiting  decision.  (Appeal  No.  9486) 


i  u 

B. 

There  is  Insufficient  Evidence  of  a  “Wilful”  Default  in  the 
Production  of  the  Summoned  Books  and  Records  by 
Each  of  the  Appellants  so  that  the  Court  Should 
Have  Granted  Appellants’  Motion  for  a 
Directed  Verdict,  or  for  a  New  Trial 
and  Judgment  of  Acquittal. 

One  of  the  grounds  for  the  appellants’  motion  for  a 
directed  verdict  (J.  A.  562)  and  for  a  new  trial  and  a 
judgment  of  acquittal  was  the  insufficiency  of  the  evidence 
(J.  A.  3S).  The  motion  for  a  directed  verdict  was  denied 
(J.  A.  589),  as  was  the  latter  motion  (J.  A.  40),  although 
the  Government  failed  to  establish  the  type  of  wilful  default 
required  by  Section  192  and  the  applicable  authorities. 
For  the  Government  is  required  to  prove  such  a  wilful 
commission  of  the  act  of  default  as  would  negate  any 
justification  of  the  defendants’  actions  because  of  a  mistake 
of  law. 

“The  next  question  presented  is  whether  the  ap¬ 
pellant’s  act  was  wilfully  committed  .  .  .  justification, 
sufficient  to  offset  wilfulness  may  mean  a  sufficient 
lawful  reason  for  acting  or  failing  to  act.  .  .  .  the 
Supreme  Court  has  also  held — perhaps  on  the  theory 
that  wilfulness  is  a  type  of  specific  intent  ‘that  where 
the  crime  involves  wilful  intent,  an  accused  may  show 
justification  by  proving  that  he  ‘honestly  and  in  good 
faith  seeks  advice  of  a  lawyer  as  to  what  he  may 
lawfully  do  .  .  .  and  fully  and  honestly  lays  all  his 
evidence  before  his  counsel,  and  in  good  faith  and 
honesty  follows  such  advice,  relying  upon  it,  and  be¬ 
lieving  it  to  be  correct,  and  only  intends  that  his  acts 
shall  be  lawful,  .  .  .  even  if  such  advice  were  an 
inaccurate  construction  of  the  law’  ( Williamson  v. 
United  States ,  207  U.  S.  425,  453,  28  S.  Ct.  163,  173, 
52  L.  Ed.  278)  .  .  .  in  the  present  case  appellant’s 
defense  necessarily  falls  within  the  area  of  mistake 
of  law”.  ( Townsend  v.  United  States ,  supra,  68  App. 
D.  C.  22S-230,  95  F.  (2)  357-359). 
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As  was  indicated  by  this  Court  in  the  Townsend  case, 
the  crime  in  this  case  requires  the  specific  intent  of  wil¬ 
fulness  and  comes  within  the  type  of  statute  discussed  by 
the  Supreme  Court  in  the  Williamson  v.  United  q  fates, 
supra ,  and  in  Murdock  v.  United  States,  supra.  The  evi¬ 
dence,  however,  indicates  that  the  Government  has  failed 
to  sustain  the  requisite  burden  of  proof.  The  records  of 
the  Committee  were  in  the  custody  of  the  Executive  Sec¬ 
retary,  Miss  Bryan  (Gov.  Ex.  6,  pages  98  ff.),  and  she 
was  instructed  by  the  Board  of  the  Joint  Anti-Fascist 


Refugee  Committee  to  consult  counsel  and  follow  Ids  ad¬ 
vice  as  to  whether  or  not  the  Congressional  Committee 
was  entitled  to  have  the  records  in  question.  (GovtJ  Exh. 
36A,  J.  A.  541.)  Miss  Bryan  consulted  counsel  and|  upon 
his  advice  that  the  Committee  did  not  have  the  legal  right 
to  the  records,  refused  to  produce  same.1  The  Appel¬ 
lants  subsequently  subpoenaed  individually  to  produce  these 
records  advised  the  House  Committee  that  after  having 
consulted  with  counsel  they  could  not  respond  to  the  in¬ 
dividual  subpoenas  since  they  did  not  have  custody  or 
control  and  that  the  records  were  in  the  eustod\j  and 
control  of  Miss  Bryan.2  The  appellants  acted,  further,  on 
the  advice  of  counsel  that  the  House  Committee  had  no 
jurisdiction  to  inquiry  into  the  activities  of  the  Joint 
Anti-Fascist  Refugee  Committee  which,  appellants  insisted, 
was  not  engaged  in  “un-American”  or  “subversive”  prop¬ 
aganda  (J.  A.  541,  543).  The  record  in  this  case  brings  it 
within  the  situation  which  this  Court  in  the  Townsend^  case 

1  Govt.  Ex.  6,  Chodorov — P.  13;  Fast — P.  18,  24;  Lustig — P.  32;  Jus- 
tiz — P.  52;  Magana — P.  62;  Justiz — P.  53.  The  following  testimony  of 
Miss  Bryan  concerning  her  reasons  for  refusal  to  produce  the  records  in 
response  to  the  subpoena  was  excluded  by  the  trial  court  over  thejobjec- 
tion  of  the  defendants:  Govt.  Ex.  6,  98,  99,  101,  102,  103  tp  105.  1  Deft. 
Ex.  7  for  identification.  J.  A.  379. 

2  Govt.  Ex.  6 — Auslander,  P.  3,  4,  5,  6;  Bradley — P.  10,  11;  Chodorov — 
P.  12,  15,  16;  Fast— 17,  20,  21,  22,  24,  25,  26;  Lustig— P.  29,  30,  34; 
Leider — P.  36,  37;  Justiz — P.  52,  53,  54;  Magana — P.  61,  62  Miller — 
P.  66,  68,  69,  70;  Stern— P.  81,  82. 


held  would  be  sufficient  to  negate  the  existence  of  wilfulness. 
(Townsend  v.  United  States,  supra ,  6S  App.  D.  C.  231-232, 
‘>5  F.  (2)  300-361). 

The  advice  of  counsel  that  the  appellants  could  not 
comply  with  the  subpoena  since  custody  and  control  was 
in  Miss  Helen  Bryan  had  basis  in  law  and  in  fact.  Whether 
the  House  Committee  had  and  has  the  authority  to  demand 
the  records  in  question  can  be  determined  upon  the  trial  of 
the  custodian  of  those  records,  Miss  Helen  Bryan.  There 
was  ample  legal  authority  for  the  advice  of  counsel  to  the 
appellants  that  the  House  Committee  had  exceeded  con¬ 
stitutional  limits  in  its  demands.  The  appellants  in  good 
faith  resisted  the  subpoenas  served  upon  them  and,  under 
the  authorities,  such  a  circumstance  demonstrates  that  the 
Government  has  failed  to  prove  a  wilful  default. 


VI. 

It  Was  Reversible  Error  for  the  Court  to  Admit  in  Evi¬ 
dence  the  Testimony  of  the  Defendants  Before 
the  House  Committee. 


Section  634  of  Title  2S  of  the  United  States  Code  ( R.  S. 
§  So}),  June  22,  1 93S,  c.  594,  52  Stat.  943),  reads  as  follows: 


“Xo  testimony  given  bv  a  witness  before  either 
House,  or  before  any  committee  of  either  House,  or 
before  any  joint  committee  established  by  a  joint  or 
concurrent  resolution  of  the  two  Houses  of  Congress, 
shall  be  used  as  evidence  in  any  criminal  proceeding 
against  him  in  any  court  except  in  a  prosecution  for 
perjury  committed*  in  giving  such  testimony.  But  an 
official  paper  or  record  produced  by  him  is  nqt  within 
the  said  privilege.” 

The  language  is  plain,  inclusive  and  unequivocal.  It  con¬ 
tains  no  exception  for  contempt.  Yet,  in  the  face  of  this 
plain  statute,  there  was  admitted  into  evidence  and  sub¬ 
mitted  to  the  jury  over  appellants’  objection  a  transcript 
of  appellants'  testimony  before  the  House  Committee  (J. 
A.  23  ff.). 


The  court  below  read  another  exception  into  j  Section 
034  for  contempt,  “or  conspiracy  leading  to  contempt"  (J. 
A.  31),  on  the  ground,  among  others,  that  if  testimony  be¬ 
fore  a  Congressional  committee  is  not  admissible  ill  a  con- 

.  i 

tempt  prosecution,  the  prosecution  will  fail  for  lack  Of  proof 
(J.  A.  29).  The  error  in  this  argument  is  readily  apparent 
when  it  is  considered  that  the  Government  lias  proceeded 
for  contempt  against  witnesses  who  have  stood  niu|te.  In¬ 
deed,  in  the  case  at  bar,  the  Government  has  attempted, 
by  offering  evidence  other  than  that  of  the  defendants’ 
testimony,  to  prove  independently  the  non-production  of 
the  books  and  records  sought  by  the  Committee  (J.  [A.  230) 
and  the  alleged  wilfulness  of  the  defendants  (J.  A.  230). 
Although  the  evidence  thus  offered  was  insufficient,  jit  dem¬ 
onstrates  that  the  Government  is  not  precluded  froi|i  prov¬ 
ing  a  contempt  charge  where  the  constitutionally-derived 
protection  afforded  witnesses  by  Section  (534  is  respected. 

The  assertion  that  the  admission  into  evidence  j  of  the 
testimony  of  the  defendants  would  assist  the  Government 
in  this  prosecution  is  no  basis  for  depriving  appellants  of 
the  safeguards  contained  in  Section  034.  Thus,  in  Cameron 
r.  United  States,  231  Y.  S.  710  (1914),  testimony  of  the 
bankrupt  in  one  bankruptcy  proceeding  was  offered  to  prove 
that  the  bankrupt  had  committed  perjury  in  another  (subse¬ 
quent  bankruptcy  proceeding.  A  statute  similar  to  Section 
034  was  invoked  by  the  accused  with  respect  to  tliq  prior 
testimony.  The  Supreme  Court  held  the  testimony,  which 
would  have  been  of  assistance  to  the  perjury  prosecution,  to 
be  inadmissible.  Mr.  Justice  Day  concluded: 

“. . .  the  testimony  given  in  one  bankruptcy  proceeding, 
not  tending  to  establish  prejury  in  that  proceeding, 
should  not  have  been  received  to  establish  the  crime 
charged  in  the  other  proceeding.”  (231  IT.  S.  7^1) 
And  it  has  also  been  held  that  testimony  under  a  statute 
such  as  Section  (534  is  inadmissibk'  in  a  subsequent  prose¬ 
cution  to  test  the  credibility  of  the  witness  (Jacobs  v. 
United  States .  1(51  Fed.  39 4  (CCA  1. 190SS) :  AIh,n  r.  V’nited 


74 


States,  1(53  Fed.  810  (CCA  1,  1908)).  In  fact,  testimony 
given  under  such  circumstances  lias  been  held  to  be  inad¬ 
missible  to  aid  a  subsequent  prosecution  against  that  wit¬ 
ness  for  criminal  contempt  ( Wakefield  v.  Hansel 288  Fed. 
712  (CCA  8,  1923) :  In  re  Haley ,  41  F.  (2)  379  (S.  D.  Cal. 
1930)). 

It  is,  therefore,  well  settled  that  testimony  before  a 
Congressional  committee  is  not  admissible  in  a  subsequent 
prosecution  of  the  witness  merely  because  that  testimony 
would  assist  the  prosecution.  At  the  most,  the  testimony  is 
admissible  only  where  it  is  the  exclusive  evidence  of  the 
crime  allegedly  committed  by  the  testimony.  Thus,  unlike  a 
contempt  proceeding,  in  a  prosecution  for  perjury  the  al¬ 
legedly  perjurious  testimony  is  the  only  possible  proof  of 
the  alleged  perjury.  It  is  this  distinction  between  contempt 
and  perjury  which  demonstrates  that  the  perjury  exception 
of  Section  (534  does  not  extend  to  a  contempt  prosecution 
and  which,  further,  demonstrates  that  the  case  of  Glichstein 
r.  United  States,  222  V.  S.  139  (1917),  relied  upon  by  the 
trial  court  (J.  A.  2(5),  is  not  here  apposite. 

Where  the  crime  can  be  proven  by  evidence  other  than 
the  testimony,  then  the  constitutionally-derived  safeguard 
of  Section  (534  must  be  scrupulously  observed.  The  crime 
of  contempt — especially  where,  as  here,  the  alleged  con¬ 
tempt  is  the  refusal  to  produce  certain  books  and  records 
and  not  the  testimony  given  at  the  hearing — can  be  proven 
independently  of  the  testimony  and  Section  (534  made  it 
error  for  the  trial  court  to  admit  into  evidence  the  testimony 
of  the  appellants  before  the  House  Committee. 

Indeed,  the  reading  of  an  exception  for  contempt  into 
Section  (534  tends  to  defeat  the  efficacy  of  Congressional 
investigating  committees.  The  purpose  of  such  committees 
is  to  secure  information  for  the  use  of  Congress.  Anything 
which  discourages  witnesses  from  testifying,  whicli  com¬ 
pels  reliance  upon  claims  of  immunity,  hampers  the  activity 
of  such  a  committee.  It  was  to  encourage  testimony  that 
Section  (534  was  passed.  If  the  ruling  of  the  trial  court 
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is  permitted  to  stand,  Section  634  provides  scant  projection 
to  witnesses  and  induces  them  to  rely  on  silence.  "Iflius,  it 
is  the  interpretation  of  the  trial  court,  and  not  the  inter¬ 
pretation  urged  by  appellants,  which  detracts  from  the 
efficacy  of  Section  634.  j 

The  prejudice  of  the  error  thus  committed  become^  more 
manifest  when  the  nature  of  the  testimony  admitted  is 
considered.  Xot  only  was  there  testimony  that  the  wit¬ 
nesses  had  not  brought  with  them  the  books  and  ljecords 
sought  (.T.  A.  230),  but  in  addition  the  jury  heard  testimony 
in  response  to  inquiries  as  to  why  those  books  and  records 
were  not  produced  (Gov.  Ex.  6),  as  to  what  steps  the  wit¬ 
nesses  had  taken  in  order  to  bring  to  the  hearing;  books 
and  records  not  in  their  possession  (Gov.  Ex.  6),!  as  to 
what  the  witnesses  would  do  if  a  meeting  of  the  Executive 
Board  of  the  Joint  Anti-Fascist  Refugee  Committed  were 
called  on  the  matter  of  producing  the  books  and  records 
(Gov.  Ex.  6),  as  to  their  consultation  with  a  lawyer  (Gov. 
Ex.  6),  and  as  to  many  other  matters  not  necessary ! to  the 
proof  of  the  single  fact  that  the  witnesses  did  not  produce 
the  books  and  records.  The  admission  of  the  testimony  given 
before  the  House  Committee  into  evidence  werit  far 
beyond  any  exceptions  to  Section  634  which  might  ob¬ 
tain  for  testimony  necessary  to  prove  a  crime  conpnitted 
by  that  testimony:  the  testimony  admitted  here  wtjs  evi¬ 
dence  not  of  the  commission  of  the  alleged  contempt,  it 
was  a  heated  colloquy  between  the  witnesses  and  the  House 
Committee  given  under  conditions  which  were  macjle  un¬ 
favorable  and  provocative  to  the  witnesses  by  the  Com¬ 
mittee.  To  admit  such  testimony  was  serious  prejudicial 
error  and  grounds  for  reversal. 
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VII. 

The  Trial  Court  Committed  Reversible  Error  in  Permitting 
Statements  of  the  United  States  Attorney  in  His 
Closing  Argument  Which  Were  Highly 
Prejudicial  and  Inflammatory. 

In  his  closing  argument,  the  United  States  Attorney 
made,  among  others,  the  following  statement: 

“Furthermore,  remember  that  it  is  reputation  and 
not  character  that  you  arc  dealing  with,  and  the  pur¬ 
pose  of  that  evidence  is  to  indicate  the  improbability 
that  the  defendant  would  do  the  thing  that  he  is 
charged  with. 

You  may  form  a  much  better  view  of  whether  he 
did  it  from  the  evidence  in  the  case  and  you  are  not 
expected  to  close  your  eyes  to  what  goes  on  in  the 
courtroom. 

And  in  that  connection,  and  in  connection  with  the 
high  repute  of  these  persons  for  forthrightness  and 
frankness,  allow  me  to  remind  you  of  the  little  incident 
when  Mrs.  Joray  attempted  to  identify  these  defend¬ 
ants.  Is  it  to  be  doubted  that  these  defendants  are  not 
the  people  that  appeared  up  before  that  Committee? 
And  yet,  when  a  witness  attempted  to  identify  them, 
I  don’t  say  that  they  had  to  get  up  on  a  chair  and 
shout  out  their  names,  but  1  suggest  to  you  that  their 
conduct  on  that  occasion  fell  short  of  the  forthright¬ 
ness  and  frankness  which  they  are  reputed  for. 

And  you  may  have  noticed  one  of  the  defendants — 
1  believe  it  was  Mr.  Fast — was  quite  amused  when  the 
witness  identified  him  as  another  person. 

Now,  forthrightness  and  frankness,  it  seems  to  me, 

would  have  suggested  an  immediate - ”  (J.  A.  592- 

593) 

Appellants  objected  to  this  comment  (.).  A.  593)  and  it 
was  error  for  the  trial  court  to  deny  appellants'  mo¬ 
tion  for  a  new  trial  made  promptly  after  the  United  States 
Attorney  thus  commented  upon  the  behavior  of  the  ap¬ 
pellants  (J.  A.  593-594).  The  rule  is  that  the  comment 
of  the  prosecuting  attorney  on  the  personal  appearance 
and  characteristics  of  the  accused  is  highly  improper  and 


prejudicial,  and  may  even  be  considered  a  serious  preach 
of  liis  duty  as  the  representative  of  the  Government.  Ap¬ 
pellate  cases,  where  such  remarks  have  not  constituted 
grounds  for  reversal,  have  gone  on  the  grounds  thjjit  the 
remark  was  not  objected  to,  or  if  objected  to,  was  made 
harmless  by  the  remarks  of  the  judge  to  the  jury,  with 
respect  to  the  particular  objectionable  statement,  oil*  that 
the  witness  had  taken  the  stand  making  such  conjment 
proper.  In  the  instant  case,  the  witnesses  had  not  itaken 
the  stand.  The  great  weight  of  authority  is  that  the  re¬ 
marks  made  were  therefore  improper,  that  it  was  erjor  to 
refuse  to  correct  them,  and  that  a  new  trial  mujst  be 
granted. 

People  v .  Peete,  54  Cal.  App.  333,  202  P.  51  (1921!) ; 

People  v .  Shapiro,  207  Ill.  App.  130  (App.  Ct.,  1917) ; 

January  v.  State,  16  Okla.  166,  181  P.  514  (Crirn.  Ct. 
App.,  1919) ; 

Thurman  v.  State,  85  Tex.  Cr.  R.  276,  211  S.  W.  785 
(Ct.  Crim.  App.,  1919) ; 

Harrison  v.  State,  102  Tex.  Cr.  R.  3S5,  278  S.  Wj.  430 
(Ct.  Crim.  App.,  1925) ; 

Bessette  v.  State,  101  Ind.  85  (1885) ; 

Perez  v.  Territory,  12  Ariz.  16,  94  P.  1097  (1908)  i 

See  Jamerson  v.  United  States,  66  F.  (2d)  569  (C.  C. 
A.  7,  1933),  cert,  den .  290  U.  S.  706  (1933). 

VIII.  i 

The  Trial  Court  Committed  Reversible  Error  in  Thalt  the 
Court  in  Its  Charge  to  the  Jury  Failed  to  Separate 
the  Evidence  on  the  Conspiracy  Count  From 
the  Evidence  on  the  Substantive  Count. 

i 

At  the  conclusion  of  the  entire  case,  the  trial  judg’d  dis¬ 
missed  the  conspiracy  count  because  ‘‘there  lias  not  been 
sufficient  evidence  to  permit  this  case  to  go  to  the  jjiry” 
(J.  A.  589).  The  jury  was  advised  of  this  upon  the  charge 
in  the  following  manner: 

“As  to  that  count  (count  1),  you  are  advised  that 

the  Court  has  entered  a  judgment  of  acquittal  as  to 


each  and  every  defendant.  "When  you  receive  the  in¬ 
dictment  you  will  not  concern  yourself  with  the  parts 
deleted  by  pencil.”  (J.  A.  604). 

Xo  further  charge  or  instruction  was  given  to  the  jury 
to  disregard  the  evidence  submitted  on  the  dismissed  con¬ 
spiracy  count.  And  it  was,  therefore,  error  to  deny  appel¬ 
lants’  motion  for  a  new  trial  and  judgment  of  acquittal 
wherein  appellants  asserted  that  the  conspiracy  and  con¬ 
tempt  evidence  was  not  segregated  in  the  minds  of  the 
jury  (J.  A.  38-39). 

The  evidence  submitted  by  the  Government  upon  the  con¬ 
spiracy  count,  although  insufficient  to  sustain  a  charge  of 
conspiracy,  was  nevertheless  extensive.  The  proof  offered 
to  prove  the  alleged  agreement,  the  alleged  overt  acts,  and 
the  alleged  statements  in  pursuance  of  the  alleged  conspir¬ 
acy  undoubtedly  influenced  the  jury’s  thinking  as  to  the 
contempt  charge.  Indeed,  since  the  evidence  on  the  two 
counts  was  inextricably  mingled  together  upon  the  trial, 
the  failure  to  segregate  them  in  the  minds  of  the  jury  was 
substantial  and  prejudicial  error. 

The  announcement  to  the  jury  of  the  judgment  of  ac¬ 
quittal  on  the  conspiracy  count  could  not  overcome  the 
effect  of  the  evidence  on  the  conspiracy  count,  nor  could 
the  members  of  the  jury  segregate  this  evidence  from  that 
properly  admissible  on  the  substantive  count  without  de¬ 
tailed  instructions  from  the  court  as  to  each  item  of  evi¬ 
dence.  That  instruction  was  not  given.  The  resulting  con¬ 
fusion  prevented  the  jury  from  reaching  a  verdict  solely 
on  the  evidence  properly  admissible  in  connection  with  the 
substantive  count.  That  this  is  true  can  be  seen  from  the 
fact  that  the  jury,  a  few  minutes  before  they  returned  their 
verdict,  sent  in  a  written  inquiry  to  the  Court,  which 
was  as  follows: 

“Your  Honor,  do  you  wish  this  jury  to  bring  in  a 
verdict  as  to  each  individual  defendant  or  the  group 
as  a  whole.” 

Signed  “Foreman”.  (J.  A.  613) 

It  is  clear  that  the  jury  still  had  in  mind  the  evidence 
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on  the  conspiracy  count  and  was  not  giving  individual  con¬ 
sideration  to  each  defendant,  as  required  by  the  law. 

IX. 

The  Trial  Court  Made  Various  Other  Reversible  Errors. 

1.  j 

The  trial  court  erred  in  charging,  over  appellants’  ejec¬ 
tion  (J.  A.  611),  that  the  records  summoned  were  pertinent 
to  the  matter  under  inquiry  (J.  A.  607)  and  in  refusing 
to  allow  appellants  to  introduce  evidence  indicating  that 
those  records  were  not  pertinent. 

The  House  Committee  acted,  by  the  admission  of  it.^  own 
Chairman,  Congressman  Wood,  solely  on  the  basis  of  cer¬ 
tain  anonymous  “postcards”,  complaining  of  the  Joint 
Anti-Fascist  Refugee  Committee  ( J.  A.  331-332) ;  riot  a 
single  piece  of  sworn  testimony  was  before  the  House  Com¬ 
mittee  (J.  A.  332);  and  the  House  Committee  was  [fully 
aware  of  the  Joint  Anti-Fascist  Group’s  record  witlji  the 
President’s  War  Relief  Board  (J.  A.  362).  The  testimony 
of  Martha  E.  Mitchell,  given  after  the  investigation  legan 
(J.  A.  331)  and  set  forth  in  Government  Exhibit  1  (J.  A. 
41 ),  was  offered  to  prove  pertinency,  but  was  in  the  form  of 
testimony  given  before  the  House  Committee  and  appellants 
had  no  opportunity  to  cross-examine  her;  while  the  pro¬ 
bative  value  of  the  testimony  of  the  other  Government)  wit¬ 
ness,  Alexander,  may  be  appreciated  from  his  testimony 
that  subversive  or  communistic  tendencies  can  be  suirjimed 
up  by  the  following: 

“The  Court:  ...  Do  you  have  any  other  infopnna- 
tion?  You  may  state  it,  if  you  do. 

The  Witness:  .  .  .  The  name  of  the  organization 
itself,  the  word  ‘Anti-Fascist’  is  a  common  term  iused 
by  Communists.”  (J.  A.  264) 

This  witness  was  further  discredited  when  it  appeared  that 
his  belief  that  Ruth  Leider  was  a  communist  was  based 
upon  a  misapprehension  of  certain  facts  (see  J.  A.  |26S- 


so 


269,  547-554).  Tlie  evidence  thus  presented  by  the  Govern¬ 
ment  failed  to  satisfy  its  own  standard  for  the  basis  upon 
which  the  Committee  could  proceed  to  investigate  the  Joint 
Anti-Fascist  Refugee  Committee ;  the  House  Committee  did 
not  have  “information  .  .  .  adequate  to  create  a  reasonable 
belief”  (J.  A.  238)  that  the  Joint  Anti-Fascist  Committee 
was  engaged  in  “subversive  and  un-American  propaganda 
activities”  (id.). 

Not  only  does  the  record  fail  to  show  any  substantial 
basis  for  the  trial  court’s  conclusion  as  to  the  pertinency 
of  the  books  and  records  demanded  by  the  House  Com¬ 
mittee,  but  it  affirmatively  appears  that  upon  the  trial  the 
appellants  offered  to  show  that  the  activities  of  the  Joint 
Anti-Fascist  Refugee  Committee  were  purely  relief  activi¬ 
ties  unrelated  to  the  inquiry  of  the  House  Committee  ( J.  A. 
355  ff,  365  ff)  and  that  appellants  further  offered  to  'per¬ 
mit  an  examination  of  those  hooks  and  records  in  order  that 
the  pertinency  thereof  might  he  determined  (J.  A.  233). 
This  was  reversible  error. 

2# 

On  the  issue  of  aiding  and  abetting  the  trial  court  charged 
the  jury  as  follows: 

“The  Court  instructs  you  that  it  is  the  law  that  when 
two  or  more  persons  act  in  concert  or  participate  in 
an  illegal  activity,  each  is  responsible,  irrespective  of 
the  part  he  plays  in  the  activity;  or  if  one  person  aids 
or  abets,  advises,  or  counsels,  or  encourages  another 
to  commit  an  offense,  he  is  equally  liable  under  the 
criminal  law  with  the  one  who  physically  commits  it.” 
(J. A.  610) 

Appellants  urged  this  charge  as  error  and  requiring  a 
direction  of  acquittal  (J.  A.  39),  and  the  motion  was  denied 
(J.  A.  40). 

This  was  the  entire  charge  of  the  trial  court  on  aiding  and 
abetting.  Appellants  were  first  confronted  with  the  possi¬ 
bility  that  their  alleged  “aiding  and  abetting”  was  an 
issue  after  both  sides  had  rested  and  the  trial  judge  indi- 
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cated  he  would  submit  the  issue  to  the  jury.  Therb  was 
no  reference  to  aiding  or  abetting  in  the  indictment  wherein 
the  defendants  w^ere  charged  with  the  substantive  offense 
of  violation  of  Section  192  (J.  A.  1  ff.).  The  motion  of 
the  defendants  for  a  bill  of  particulars  requesting  the  facts 
which  constituted  the  substantive  offense  was  denie<jl  (J. 
A.  14).  The  Government,  in  its  prayer  for  instructions, 
did  not  request  any  instructions  on  aiding  and  abetting 
(J.  A.  595-597).  The  first  time  the  Court  indicated^  any 
such  theory  was  at  the  completion  of  all  the  evidenct  (J. 
A.  625,  62b  ff.).  The  defense  was  conducted  on  the  theory 
that  the  substantive  charge  of  violation  of  Section  11  2  by 
each  individual  defendant  was  in  issue,  since  the  second 
count  of  the  indictment  charged  only  a  violation  iii  the 
terms  of  the  statute.  Under  these  circumstances,  appel¬ 
lants  were  surprised,  to  their  prejudice,  by  the  charge  as 
to  aiding  and  abetting.  The  prejudice  occasioned  by  the 
charge  becomes  plain  when  it  is  considered  that  if  appel¬ 
lants  were  acquitted  as  individuals  for  their  individual 
wilful  default,  then  they  might  still  be  indicted  for  aijding 
or  abetting  Helen  Bryan  or  some  other  appellant.  The 
appellants  have  been  convicted,  but  of  what ?  No  onej  can 
sav  with  anv  certaintv.  To  thus  submit  the  issue  of  aiding 
and  abetting  to  the  jury,  especially  in  view  of  the  dismissal 
of  the  conspiracy  count,  was  reversible  error. 

Sutton  v.  United  States,  157  F.  (2)  661  (C.  C.  A*  5, 
1946) ;  j 

Morei  v.  United  States,  127  F.  (2)  827,  832  (C.  C.  A.  6, 
1942) ; 

United  States  v.  Sail,  116  F.  (2)  745,  747  (C.  C.  i.  3, 
1940). 

The  trial  court  also  erred  in  failing  to  instruct  tiie  jury 
that  in  order  to  find  the  appellants  guilty  as  “aiders  land 
abettors”  they  must  find  that  the  substantive  crime  of  wilful 
default  of  the  House  Committee  must  have  been  proveil  to 
have  been  committed  independent  of  the  “aiding  and  abet¬ 
ting.”  The  cases  uniformly  hold  that  where  the  principal 
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and  aider  are  persons,  (as  distinguished  from  corporation) 
the  aider  cannot  be  held  guilty  unless  the  principal  has  as 
a  matter  of  fact  committed  a  crime. 

United  States  v.  Howitt,  55  F.  Supp.  372  (D.  Fla.,  1944) 
aff’d  150  F.  (2)  S2  (C.  C.  A.  5, 1945),  aff’d  328  U.  S. 
1S9  (1946); 

Yenkichi  I  to  v.  United  States,  64  F.  (2)  73  (C.  C.  A. 
9,  1933)  cert  den.  289  U.  S.  762  (1933). 

3. 

The  indictment  charges  that  the  appellant,  Edward  K. 
Barsky,  was  subpoenaed  to  appear  on  April  4,  1946  (J.  A. 
4,  5)  and  was  in  default  on  that  date,  whereas  the  proof 
was  that  he  was  served  on  January  28,  1946  and  appeared 
on  February  13,  1946  and  not  on  April  4  (J.  A.  ISO;  Gov. 
Ex.  2).  This  variance  was  fatal  and  it  was  error  to  deny 
so  much  of  appellants’  motion  for  a  directed  verdict  (J.  A. 
561,  562-563)  and  for  acquittal  and  a  new  trial  (J.  A.  39) 
as  was  based  upon  that  variance. 


CONCLUSION 

For  all  the  reasons  herein  stated,  the  judgment  should  be 
reversed 
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APPENDIX  A 

| 

1.  2  IT.  S.  C.,  §  192;  R.  S.  §  103;  June  27,  1938,  c.  j  594,  52 

Stat.  942.  i 

Refusal  of  witness  to  testify.  Every  person  who  having 
been  summoned  as  a  witness  by  the  authority  of  either 
House  of  Congress  to  give  testimony  or  to  produce  papers 
upon  any  matter  under  inquiry  before  either  House^  or  any 
joint  committee  established  by  a  joint  or  concurrent^  resolu¬ 
tion  of  the  two  Houses  of  Congress,  or  any  committee  of 
either  House  of  Congress,  willfully  makes  default,  <j)r  who, 
having  appeared,  refused  to  answer  any  question  pertinent 
to  the  question  under  inquiry,  shall  be  deemed  guilty  of  a 
misdemeanor,  punishable  by  a  fine  of  not  more  thap  $1000 
nor  less  than  $100  and  imprisonment  in  a  common  jail  for 
not  less  than  one  month  nor  more  than  twelve  months. 

2.  2  U.  S.  C.,  §  194;  R.  S.  §  104;  July  13,  1936,  c.  884,  49 
Stat.  2041 ;  June  22, 1938,  c.  594,  52  Stat.  942. 

Witnesses  failing  to  testify  or  produce  records.  |When- 
ever  a  witness  summoned  as  mentioned  in  section  19|2  fails 
to  appear  to  testify  or  fails  to  produce  any  books,  papers, 
records,  or  documents,  as  required,  or  whenever  apv  wit¬ 
ness  so  summoned  refuses  to  answer  any  question  pertinent 
to  the  subject  under  inquiry  before  either  House,  <pr  any 
joint  committee  established  by  a  joint  or  concurrent  fesolu- 
tion  of  the  two  Houses  of  Congress,  or  any  committee  or 
subcommittee  of  either  House  of  Congress,  and  the  fact  of 
such  failure  or  failures  is  reported  in  either  House  while 
Congress  is  in  session,  or  when  Congress  is  not  in  session, 
a  statement  of  fact  constituting  such  failure  is  repotted  to 
and  filed  with  the  President  of  the  Senate  or  the  Speaker 
of  the  House,  it  shall  be  the  duty  of  the  said  President  of 
the  Senate  or  Speaker  of  the  House,  as  the  case  may  be,  to 
certify,  and  he  shall  so  certify,  the  statement  of  facts  afore¬ 
said  under  the  seal  of  the  Senate  or  House,  as  tin?  case 
may  be,  to  the  appropriate  United  States  attorney,  Whose 
duty  it  shall  be  to  bring  the  matter  before  the  grand  jury 
for  its  action.  | 

3.  Legislative  Reorganization  Act  of  1946,  79-2,  Public 
No.  601,  ch.  753,  section  121,  establishing  the  House 
Committee  as  a  standing  committee  of  the  Hoqse  of 
Representatives  and  defining  the  powers  and  dut  ies  of 
that  committee: 


2  A 

Rule  X 

Standing  Committees 

(a)  There  shall  be  elected  by  the  House  at  the  com¬ 
mencement  of  each  Congress,  the  following  standing  com¬ 
mittees  : 

...  17.  Coimnittee  on  Un-American  Activities  to  con¬ 
sist  of  nine  members. 

Rule  XI 

Powers  and  Duties  of  Committees 

...  (q)  (1)  Committee  on  Un-American  Activities 

(A)  Un-American  Activities. 

(2)  The  Committee  on  Un-American  Activities,  as  a 
whole  or  by  sub-committee,  is  authorized  to  make  from 
time  to  time  investigations  of  (i)  the  extent,  character  and 
objects  of  un-American  propaganda  activities  in  the  United 
States,  (ii)  the  diffusion  within  the  United  States  of  sub¬ 
versive  and  un-American  propaganda  that  is  instigated 
from  foreign  countries  or  of  a  domestic  origin  and  attacks 
the  principle  of  the  form  of  government  as  guaranteed  by 
our  Constitution,  and  (iii)  all  other  questions  in  relation 
thereto  that  would  aid  Congress  in  any  necessary  remedial 
legislation. 

The  Committee  on  Un-American  Activities  shall  report 
to  the  House  (or  to  the  Clerk  of  the  House  if  the  House  is 
not  in  session)  the  results  of  any  such  investigation,  to¬ 
gether  with  such  recommendations  as  it  deems  advisable. 

For  the  purpose  of  any  such  investigation,  the  Com¬ 
mittee  on  Un-American  Activities,  or  any  subcommittee 
thereof,  is  authorized  to  sit  and  act  at  such  times  and 
places  within  the  United  States,  whether  or  not  the  House 
is  sitting,  has  recessed,  or  lias  adjourned,  to  hold  such 
hearings,  to  require  the  attendants  of  such  witnesses  and 
the  production  of  such  books,  papers,  and  documents,  and 
to  take  such  testimony,  as  it  deems  necessary.  Subpoenas 
may  be  issued  under  the  signature  of  the  chairman  of  the 
committee  or  any  subcommittee,  or  by  any  member  desig¬ 
nated  by  any  such  chairman,  and  may  be  served  by  any 
person  designated  by  any  such  chairman  or  member. 

The  language  in  the  amendment  of  Rule  XL  by  the  Legis¬ 
lative  Reorganization  Act  of  1946  is  substantially  the 


same  as  the  House  Resolution  which  initiated  an4  con¬ 
tinued  the  House  Committee  in  effect  until  the  establish¬ 
ment  of  the  present  Committee  (House  Resolution  5j  79-1, 
91  C.  R.  10,  15  (1945) ;  H.  R.  282,  75-31,  83  C.  R.  7568^  7586 
(1938);  H.  K.  26,  76-1  84  C.  R.  109S,  1128  (1939);  II.  R. 
321,  76-3,  86  C.  R.  572,  605  (1940) ;  H.  R.  90,  77-1,  87  jc.  R. 
S86,  S99  (1941) ;  H.  R.  420,  77-2,  88  C.  R.  2282,  2297  ( 1942 ) ; 
H.  R.  65,  78-1,  89  C.  R.  795,  810  (1943). 
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COUNTERSTATEMENT  OF  THE  CASE 

j 

This  appeal  is  taken  from  judgments  of  sentence  based  upbn 
convictions  of  violation  of  2  U.  S.  C.  192,  willful  default  of 
subpoenas  served  upon  the  appellants  to  produce  before  tjie 
House  of  Representatives  Committee  on  Un-American  Activi¬ 
ties  records  of  the  Joint  Anti-Fascist  Refugee  Committee,  ^n 
unincorporated  association.  Many  points  are  raised,  two  of 
the  chief  ones  being  that  the  Resolution  of  the  House  of  Repre¬ 
sentatives  creating  the  Committee  violates  constitutionjal 
rights  and  is  therefore  void,  and  that  testimony  of  the  appel¬ 
lants  before  the  Committee  was  improperly  received  in  evi¬ 
dence  by  reason  of  the  immunity  provisions  of  2S  U.  S.  C.  63ft. 

The  appellant  Edward  K.  Barsky  was  sentenced  to  a  term  <pf 
six  months  in  jail  and  to  a  fine  of  five  hundred  dollars  (Joirjit 
Appendix  31-32).  Each  of  the  other  appellants  was  given  a 
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sentence  of  three  months  in  jail  and  five  hundred  dollars  ( J.  A. 
32-37).  The  remaining  five  defendants  who  were  convicted 
have  not  appealed.  The  imprisonment  part  of  their  sentences 
was  suspended. 

The  facts  in  chronological  order  as  showm  by  the  record  on 
appeal  are  as  follows: 

By  H.  Res.  5  dated  January  3, 1945  (J.  A.  205-7),  the  House 
of  Representatives  of  the  79th  Congress  provided  for  the  es¬ 
tablishment  of  a  standing  committee  to  be  known  as  the  Com¬ 
mittee  on  Un-American  Activities  to  consist  of  nine  members. 
The  Committee  was  authorized  to  make  investigations  of  the 
extent,  character  and  objects  of  un-American  propaganda  ac¬ 
tivities  in  the  United  States  and  the  diffusion  w’ithin  the  United 
States  of  such  propaganda,  and  all  other  related  questions  that 
w'ould  aid  Congress  in  any  necessary  remedial  legislation.  The 
Committee  w*as  given  the  usual  powers  to  summon  witnesses 
and  records  (J.  A.  205-207).  About  July  1, 1945,  Congressman 
John  S.  Wood  of  Georgia  was  appointed  a  member  of  that 
Committee  and  its  chairman  (J.  A.  210-211).  There  was  evi¬ 
dence  when  he  took  over  as  Chairman  that  the  Committee  had 
already  been  investigating  the  Joint  Anti-Fascist  Refugee  Com¬ 
mittee  (J.  A.  211).  That  investigation  continued  under  his 
chairmanship. 

When  Chairman  Wood  took  over  there  were  a  large  number 
of  letters  in  the  files  of  the  Congressional  Committee  complain¬ 
ing  that  the  Joint  Anti-Fascist  Refugee  Committee,  ostensibly 
a  relief  organization,  was  engaged  in  Communist  propaganda 
(J.  A.  326).  (This  organization,  an  unincorporated  associa¬ 
tion — J.  A.  423 — will  be  so  frequently  referred  to  hereafter  that 
for  brevity  it  will  be  designated  by  its  initials  JAFRC.  The 
Committee  on  Un-American  Activities  of  the  House  of  Repre¬ 
sentatives  will  be  referred  to  as  the  Congressional  Committee.) 
The  Congressional  Committee  had  several  meetings  with  re¬ 
spect  to  JAFRC  and  other  organizations  that  had  been  licensed 
by  the  President’s  War  Relief  Control  Board  to  collect  funds. 
The  information  which  the  Congressional  Committee  had  in  re¬ 
lation  to  JAFRC  led  it  to  make  a  specific  investigation  at  the 
President’s  War  Relief  Control  Board.  That  Board  knew  that 
JAFRC  was  engaging  in  political  propaganda  and  expressed 
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satisfaction  that  the  Congressional  Committee  was  going  to 
take  up  the  investigation  because  they  were  unable  themselves 
to  carry  it  on  (J.  A.  326-7).  After  Congressman  Wood  becafne 
Chairman,  the  Committee  continued  to  receive  letters  fr<pm 
time  to  time  complaining  of  the  activities  of  JAFRC.  Lcjng 
before  the  Congressional  Committee  issued  its  first  subpoefia, 
it  had  sent  its  representative  to  New  York  City  to  ask  permis¬ 
sion  of  JAFRC  to  examine  its  records  (J.  A.  327).  The  Chalir- 
man  had  seen  a  book  regarding  Tito 1  written  by  one  of  the  de¬ 
fendants,  a  member  of  the  Board  of  Directors  of  JAFRC,  in 
which  he  made  the  statement  that  JAFRC  had  financed  the  Re¬ 
turn  of  Tito  (J.  A.  327).  One  of  the  letters  which  the  Con¬ 
gressional  Committee  had  in  its  files  was  a  letter  from  the  pub¬ 
lisher  of  the  Burlington  Daily  News,  Burlington,  Vermoht, 
dated  January  14, 1944,  addressed  to  the  President’s  War  Relief 
Control  Board  in  which  the  statement  was  made  that  JAFI^C 
was  the  “pet  project  and  propaganda  sounding  board  of  the 
American  Communists”  and  was  “dominated  by  a  foreign  gov¬ 
ernment  and  serving  that  government’s  purpose.”  ( J.  A.  318^9. 
Government  Exhibit  No.  1  at  p.  607-A.)  Long  before  the  sub¬ 
poenas  were  issued  the  Congressional  Committee  obtained  in¬ 
formation  from  the  State  Department  that  JAFRC  had  be^n 
making  applications  for  transit  visas  for  people  to  come  through 
this  country  en  route  to  Mexico,  who  upon  their  investigation 
were  found  to  be  outstanding  Communists  (J.  A.  338-41). 
The  Committee  had  information  from  the  State  Department 
that  appellant  James  Lustig  was  admittedly  a 
His  brother,  Bela  Lustig,  applied  for  admission  ir 
try  from  Hungary  and  JAFRC  supported  his  application  (J.  A. 
24S).  This  application  was  considered  by  an  interdepart¬ 
mental  committee,  consisting  of  representatives  of  the  FBI, 
Military  Intelligence,  Naval  Intelligence,  Immigration  an|I 
Naturalization  Service,  and  the  Department  of  State.  That 
Committee  unanimously  rejected  the  application.  It  was  then 

heard  by  the  Interdepartmental  Visa  Review  Committee  which 

_ “ 

1  “The  Incredible  Tito”  by  Howard  Past,  published  by  Magazine  House, 
114  East  32nd  Street,  New  York  City  16,  N.  Y.,  a  Lev  Gleason  publication. 
Library  of  Congress  symbols  DR  359  T  5  F  3.  [Leverett  Gleason  was  ony 
of  the  defendants  below  who  has  not  appealed.] 
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likewise  unanimously  rejected  it.  It  was  finally  heard  by  the 
President’s  Board  of  Visa  Appeals,  on  which  were  former  Sen¬ 
ator  Bulkley  of  Ohio  and  Judge  Helmick  of  the  United  States 
Court  of  China.  This  Board  also  unanimously  rejected  the  ap¬ 
plication.  The  reasons  for  these  rejections  as  stated  in  testi¬ 
mony  given  later  to  the  Congressional  Committee  were  that  the 
evidence  of  communistic  influences  and  infiltration  and  activi¬ 
ties  was  so  great  that  they  could  not  take  a  chance.  When  the 
matter  was  eligible  for  reconsideration,  application  for  recon¬ 
sideration  was  made  by  the  appellant  Ruth  Leider  (J.  A.  249- 
.50). 

All  the  foregoing  information  was  in  the  possession  of  the 
Congressional  Committee  before  December  1,  1945.  On  that 
date  the  Congressional  Committee  addressed  a  letter  to  the 
JAFRC  requesting  permission  for  a  preliminary  investigation 
of  its  records  (J.  A.  214,  Government  Exhibit  27,  paragraph  2 
only  in  evidence).  This  letter  of  December  1  was  answered 
by  a  letter  from  JAFRC  to  the  Congressional  Committee  dated 
December  5,  1945,  in  which  it  was  stated  that  the  matter  would 
be  given  consideration  by  the  Executive  Board  of  JAFRC 
(J.  A.  215,  Government  Exhibit  28).  For  a  reason  which  does 
not  appear  in  the  record,  the  Congressional  Committee  on 
December  4,  1945,  before  this  reply  had  been  received,  issued 
its  first  subpoena  in  connection  with  its  investigation  of  JAFRC. 
This  was  a  subpoena  directed  to  Helen  R.  Bryan,  Executive 
Secretary,  or  Dr.  Edward  K.  Barsky,  Chairman  of  the  Joint 
Anti-Fascist  Refugee  Committee,  to  appear  before  the  Con¬ 
gressional  Committee  on  December  19,  1945,  to  give  testimony 
and  to  produce  records  showing  the  receipt  and  disbursement 
of  money  and  also  correspondence  with  persons  outside  the 
United  States  (J.  A.  221-2).  The  issuance  of  this  subpoena 
was  necessary  because  the  investigation  of  the  Congressional 
Committee,  including  its  investigation  into  the  records  of  the 
President’s  War  Relief  Control  Board,  had  not  produced  the 
needed  information  as  to  expenditure  of  its  funds  (J.  A. 
359-64). 2  This  subpoena,  issued  on  December  4,  1945,  was 

5  A  summary  of  material  in  possession  of  the  Committee  before  December 
21.  I94.r>  (Tr.  S02-S08)  appears  in  Government  Exhibit  33,  pp.  18-73,  the 
report  finally  printed  in  June  1D4G. 
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served  on  December  14,  1945,  in  New  York  City  at  11:20 
a.  m.,  on  Miss  Helen  R.  Bryan,  service  being  made  by  John 
W.  Carrington,  Clerk  of  the  Congressional  Committee  (J.  |a. 
222),  who  was  authorized  to  make  that  service  (J.  A.  21/j). 
On  that  same  day  the  Executive  Board  of  JAFRC  met  ai(id 
by  resolution  instructed  Miss  Bryan  and  appellant  Barsky 
to  advise  with  competent  lawyers  and  to  take  any  additional 
necessary  steps  to  protect  its  rights  (J.  A.  54CM2).  Miss 
Bryan  did  not  appear  on  December  19,  but  did  appear  before 
the  Congressional  Committee  on  January  24,  1946  (J.  A.  22|3, 
227).  She  was  the  first  representative  of  JAFRC  to  appear 
before  the  Congressional  Committee.  Appellant  Barsky  canjie 
with  her  but  did  not  appear  before  the  Congressional  Confi- 
mittee  as  a  witness  (J.  A.  226-7).  In  the  meantime  the  in¬ 
vestigation  of  the  Congressional  Committee  into  JAFRC  had 
proceeded.  Miss  Martha  E.  Mitchell,  a  technical  assistant 
to  Dr.  Jacob  Posner,  an  oral  surgeon  of  New  York  Citjy, 
appeared  before  the  Congressional  Committee  on  January  2(3, 
1946,  and  gave  testimony  regarding  the  experiences  of  herself 
and  of  Dr.  Posner  when  they  went  to  Spain  in  1937  to  wotk 
in  an  American  Unit  Hospital  established  there,  of  which  tlje 
appellant  Barsky  was  in  charge.  Her  testimony  and  news¬ 
paper  articles  appearing  in  1941,  based  on  information  givqn 
by  her  and  Dr.  Posner  (J.  A.  41-99)  were  given  to  the  Con¬ 
gressional  Committee  as  indicating  the  background  of  appellaijt 
Barsky  and  to  some  extent  that  of  appellant  Louis  Miller  and 
another  defendant  who  has  not  appealed.  Dr.  Jesse  A.  Tolmacn 
(J.  A.  67,  77,  78,  84). 

When  she  appeared  before  the  Congressional  Committee 
on  January  24.  1946,  Miss  Bryan  did  not  produce  the  recorqs 
called  for  in  the  subpoena  served  upon  her  (J.  A.  223).  0|n 
the  next  day,  January  25,  1946,  the  Committee  Chairmah 
issued  a  subpoena  directed  to  appellant  Barsky  (J.  A.  223-5' , 
requiring  him  to  appear  on  January  30.  1946,  to  give  testimony 
and  produce  the  records  previously  called  for.  This  subpoenja 
was  served  on  Dr.  Barsky  on  January  28,  1946  (J.  A.  225). 
His  appearance  was  postponed  from  January  30,  1946,  to 
February  13,  1946,  at  his  request  (J.  A.  227).  On  February 
11,  1946,  two  days  before  his  scheduled  appearance,  the  Execu- 
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tive  Committee  of  JAFRC  met,  Dr.  Barsky  himself  presiding 
( J.  A.  542)  and  appellants  Auslander,  Leider,  Bradley,  Magana  , 
(J.  A.  542),  Chadarov,  Fast,  Justiz,  and  Stern  (J.  A.  544) 
attending,  and  by  a  resolution  unanimously  agreed  upon  ; 
(J.  A.  544),  instructed  appellant  Barsky  not  to  produce  the 
records  called  for  in  the  subpoena  (J.  A.  543). 

Dr.  Barsky  appeared  before  the  Congressional  Committee 
on  February  13,  1946.  He  did  not  produce  the  records  (J.  A. 
22S).  He  testified  that  he  did  not  have  custody  of  the  records 
( J.  A.  421^34)  and  that  the  Executive  Board  of  which  he  was 
Chairman  would  have  the  ultimate  authority  to  produce  them 
(J.  A.  427).  Mr.  Robert  C.  Alexander,  Assistant  Chief  of  i 
the  Visa  Division  of  the  Department  of  State,  gave  testimony 
under  oath  before  the  Congressional  Committee  on  February 
15,  1946  (J.  A.  246-58).  He  stated  among  other  things  that 
the  JAFRC  was  from  all  the  evidence  he  had  seen  a  Communist- 
front  organization  and  that  there  was  no  doubt  it  wTas  honey¬ 
combed  with  Communists,  and  that  appellant  Barsky  its 
Chairman,  was  at  one  time  on  the  Executive  Committee  of  . 
the  Communist  Party  in  the  United  States  (J.  A.  247).  Miss 
Turner,  an  investigator  for  the  Congressional  Committee,  also 
gave  testimony  under  oath  on  February  19  and  20, 1946,  regard¬ 
ing  her  investigation  at  the  office  of  the  President’s  War  Relief 
Control  Board.  (Government’s  Exhibits  4  and  4— A  in  the  ; 
trial  below.) 

On  March  29,  1946,  subpoenas  were  issued  for  all  members 
of  the  Executive  Board  of  JAFRC  whose  names  had  been  fur-  > 
nished  to  the  Congressional  Committee  by  the  Executive  Sec-  f 
retary,  Miss  Bryan  (J.  A.  229).  These  did  not  include  Dr.  j 
Barsky,  who  had  already  appeared.  They  did  include  the  other 
appellants.  Those  subpoenas  were  identified  in  the  trial  as 
Government  Exhibits  7  to  22,  inclusive.  The  Committee  also 
issued  its  subpoena  directed  to  the  JAFRC  by  name  which  was 
identified  in  the  trial  as  Government  Exhibit  24.  All  these  i 
subpoenas  were  issued  on  March  29,  1946,  and  called  for  ap¬ 
pearance  before  the  Congressional  Committee  and  production 
of  records  on  April  4, 1946.  These  subpoenas  were  signed  by  the 
Chairman  of  the  Congressional  Committee.  They  were  ad-  1 
dressed  “To  the  Sergeant  at  Arms  or  his  special  messenger” 
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and  read  in  part  “You  are  hereby  commanded  to  summon”  thjen 
the  name  of  the  witness  and  then  “to  be  and  appear  before  the 
Un-American  Activities  Committee  *  *  *  and  to  bring 

with  you  all  books,  ledgers”  etc.,  for  the  period  from  January 
1, 1945,  to  the  date  of  the  issuance  of  the  subpoena  (J.  A.  2^8- 
9).  These  subpoenas  were  all  issued  by  authority  of  the  Chair¬ 
man  (J.  A.  217).  Appellant  Auslander  was  served  with  a  sijb- 
poena,  Government  Exhibit  No.  7,  on  March  29,  1946,  in  New 
York  City  by  Deputy  United  States  Marshal  Norton  of  New 
York  City  (J.  A.  134).  Appellant  Bradley  was  served  with  a 
subpoena.  Government  Exhibit  12,  on  March  29,  1946,  in  New 
York  City  by  Deputy  United  States  Marshal  Campanelli  of 
New  York  City  (J.  A.  142).  Appellant  Chodorov  was  served 
with  a  subpoena,  Government  Exhibit  13,  on  March  29,  1946, 
in  New  York  City,  by  Deputy  United  States  Marshal  SanduJjci 
of  New  York  City  (J.  A.  146,  149).  Appellant  Fast  was  served 
with  a  subpoena.  Government  Exhibit  No.  8,  on  March  ^9, 
1946,  in  New  York  City  by  Deputy  United  States  Marshal  Nor¬ 
ton  (J.  A.  136).  Appellant  Justiz  was  served  with  a  subpoepa, 
Government  Exhibit  No.  18,  on  March  29,  1946,  in  New  Yopk 
City  by  Deputy  United  States  Marshal  Farson  of  New  York 
City  (J.  A.  156-7).  Appellant  Leider  was  served  with  a  sub¬ 
poena,  Government  Exhibit  15,  on  April  1,  1946.  in  New  Yo^k 
City  by  Deputy  United  States  Marshal  Sanducci  (J.  A.  151 )  - 
Appellant  Lustig  was  served  with  a  subpoena.  Government  Ex¬ 
hibit  22,  on  April  3,  1946,  in  the  City  of  Washington,  D.  C., 
by  Louis  J.  Russell,  an  investigator  for  the  Congressional  Coija- 
mittee  (J.  A.  167).  Appellant  Magana  was  served  with  a  sub¬ 
poena,  Government  Exhibit  16,  in  New  York  City  on  Manfch 
29.  1946,  by  Deputy  United  States  Marshal  Sanducci  (J.  A. 
153).  Appellant  Miller  was  served  with  subpoena,  Govern¬ 
ment  Exhibit  10  in  New  York  City  on  March  29,  1946. 
Deputy  United  States  Marshal  Norton  (J.  A.  137).  Appellant 
Stern  was  served  with  a  subpoena.  Government  Exhibit  21  (jj. 
A.  162)  on  March  29, 1946,  in  New  York  City  by  Deputy  United 
States  Marshal  Farson  (J.  A.  161).  The  subpoena  directed 
to  the  JAFRC  by  name  was  served  upon  Miss  Helen  R.  Bryan 
in  New’  York  City  on  March  29, 1946,  by  Mr.  George  McDavitt, 
an  investigator  for  the  Congressional  Committee  (J.  A.  1S1). 
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The  service  of  these  subpoenas  was  by  authority  of  the  Con¬ 
gressional  Committee  (J.  A.  217,  218).  Before  these  subpoenas 
were  issued,  and  at  least  as  early  as  February  20,  1946  (J.  A. 
304,  303,  305),  the  Congressional  Committee  had  in  its  posses¬ 
sion  in  addition  to  the  foregoing  information,  a  copy  of  a  letter 
sent  by  the  Director  of  the  Federal  Bureau  of  Investigation 
to  the  President’s  War  Relief  Control  Board  regarding  JAFRC. 
This  letter,  dated  November  29,  1945,  recited  that  it  had  been 
reported  to  the  F.  B.  I.  that  JAFRC  had  engaged  in  political 
activities  in  connection  with  its  fund-raising  campaign,  and 
had  urged  from  a  sound  truck  in  New  York  City  that  this  coun¬ 
try  break  diplomatic  relations  with  Franco  Spain,  and  in  the 
same  way  had  made  reference  to  labor  controversies  then  cur¬ 
rent  in  the  New  York  City  area  (J.  A.  306-7). 

On  April  1,  1946,  three  days  before  their  scheduled  appear¬ 
ance  in  Washington,  many  of  the  persons  served  went  to  the 
office  of  Mr.  Benedict  Wolf  of  New  York  City  and  there  re¬ 
ceived  from  him  identical  written  statements  to  the  effect  that 
they  had  been  served  with  subpoenas  to  produce  records  of  the 
JAFRC  but  could  not  produce  them  because  Miss  Bryan  had 
custody  and  not  they.  Among  these  were  all  the  appellants  ex¬ 
cept  one,  who  obtained  such  statements  and  produced  them  at 
the  hearing:  Jacob  Auslander  (printed  transcript  of  the  testi¬ 
mony  of  witnesses  before  the  Congressional  Committee  bn  April 
4,  1946,  Government  Exhibit  6  in  the  trial  below,  p.  6) ;  Lyman 
R.  Bradley  (id.  11) ;  Marjorie  Chodorov  (id.  16) ;  Howard  Fast 
(id.  24,  26) ;  Harry  M.  Justiz  (id.  53-4) ;  Ruth  Leider  (id.  36) ; 
James  Lustig  (id.  30) ;  Manuel  Magana  (id.  61-2) ;  and  Louis 
Miller  (id.  66) .  All  the  persons  served,  which  included  all  these 
appellants  except  Barsky,  and  included  also  Miss  Bryan,  ap¬ 
peared  before  the  Congressional  Committee  on  April  4,  1946. 
They  were  examined  in  approximately  alphabetical  order  ex¬ 
cept  that  Miss  Bryan  was  the  last  person  to  be  called  before 
the  Committee.  All  who  preceded  her  said  that  she  was  the 
custodian  and  they  could  not  produce  for  that  reason.  Miss 
Bryan  when  called  before  the  Committee  refused  again  to  pro¬ 
duce  the  records  (Government  Exhibit  6,  pp.  96-102),  claim¬ 
ing  that  the  Congressional  Committee  had  no  right  to  them 
(id.  103-105). 


Seventeen  persons  were  named  in  the  indictment  ( J.  A.  2^3) : 
these  eleven  appellants,  five  other  defendants  who  have  hot 
appealed,  and  Mrs.  Ernestina  G.  Fleischman,  who  was  never 
apprehended.  The  indictment  (J.  A.  1-6)  contained  two 
counts.  The  first  charged  a  conspiracy  to  defraud  the  United 
States  and  to  commit  an  offense  against  the  United  States]  by 
depriving  the  Congressional  Committee  of  the  records  cajled 
for  in  the  subpoenas.  The  second  count  charged  that  the  de¬ 
fendants,  having  been  summoned  to  produce  the  records  of 
JAFRC  before  the  Congressional  Committee  on  April  4,  1^46, 
appeared  before  the  Congressional  Committee  on  that  date  but 
failed  to  produce  the  records  called  for  as  they  had  power  to  do, 
and  thereby  wilfully  made  default. 


At  the  trial,  June  13  to  27,  1947,  the  Government  caljled 
Chairman  John  S.  Wood,  who  gave  testimony  as  to  the  meet¬ 
ings  of  the  Congressional  Committee,  the  issuance  of  the  sub¬ 
poenas  on  the  defendants,  and  their  appearance  before  the 
Congressional  Committee  and  failure  to  produce.  The  evi¬ 
dence  offered  by  the  Government  to  prove  that  the  records 
called  for  were  pertinent  to  the  inquiry  or  as  the  indictment 
alleged  “upon  the  matter  under  inquiry’"  (J.  A.  5)  was  hekrd 


out  of  the  presence  of  the  jury  (J.  A.  233).  This  evidence  con¬ 
sisted  of  the  following:  An  offering  in  evidence  of  the  testimony 
which  had  been  given  under  oath  before  the  Congressional  Com¬ 
mittee  by  Miss  Mitchell,  technician  in  the  office  of  Dr.  Posner 
(J.  A.  41-99) ;  by  Mr.  Alexander  of  the  State  Department 
(J.  A.  245-258) ;  and  by  Miss  Turner,  investigator  for  the  Con¬ 
gressional  Committee  (Government  Exhibits  4  and  4-A  in  |he 
trial  below) .  In  addition,  Mr.  Robert  C.  Alexander  of  the  State 


Department  was  called  as  a  witness  and  on  direct  examination 
by  the  Government  was  asked  simply  to  identify  the  transcript 
of  his  testimony  ( J.  A.  245)  and  then  was  turned  over  for  cro]ss- 
examination  by  defense  counsel  (J.  A.  260-282). 

The  court  directed  an  acquittal  as  to  count  one  of  the  indict¬ 
ment  charging  the  conspiracy  (Tr.  1500,  1510,  1639).  None 
of  the  defendants  took  the  stand  and  the  defense  consisted 
chiefly  of  reputation  evidence.  The  jury  convicted  all  sixteen 


defendants  (Tr.  1638-1657). 
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STATUTES  INVOLVED 


2  U.  S.  C.  192: 

Refusal  of  witness  to  testify. — Every  person  who 
having  been  summoned  as  a  witness  by  the  authority 
of  either  House  of  Congress,  to  give  testimony  or  to 
produce  papers  upon  any  matter  under  inquiry  before 
either  House,  or  any  committee  of  either  House  of  Con¬ 
gress,  willfully  makes  default,  or  who,  having  appeared 
refuses  to  answer  any  question  pertinent  to  the  question 
under  inquiry,  shall  be  deemed  guilty  of  a  misdemeanor, 
punishable  by  a  fine  of  not  more  than  SI. 000  nor  less 
than  S100.  and  imprisonment  in  a  common  jail  for  not 
less  than  one  month  nor  more  than  twelve  months. 

2  U.  S.  C.  193: 

Privilege  of  witnesses. — Xo  witness  is  privileged 
to  refuse  to  testify  to  any  fact,  or  to  produce  any  paper, 
respecting  which  he  shall  be  examined  by  either  House 
of  Congress,  or  by  any  committee  of  either  House,  upon 
the  ground  that  his  testimony  to  such  fact  or  his  produc¬ 
tion  of  such  paper  may  tend  to  disgrace  him  or  other¬ 
wise  render  him  infamous. 

2  U.  S.  C.  194: 

Witnesses  failing  to  testify. — Whenever  a  witness 
summoned  as  mentioned  in  section  192  of  this  title  fails 
to  testify,  and  the  facts  are  reported  to  either  House, 
the  President  of  the  Senate  or  the  Speaker  of  the  House, 
as  the  case  may  be.  shall  certify  the  fact  under  the  seal 
of  the  Senate  or  House  to  the  district  attorney  for  the 
District  of  Columbia,  whose  duty  it  shall  be  to  bring  the 
matter  before  the  grand  jury  for  their  action. 

28  U.  S.  C.  634: 

Testimony  of  witnesses  before  congress. — Xo  tes¬ 
timony  given  by  a  witness  before  either  House,  or  before 
any  committee  of  either  House  of  Congress,  shall  be  used 
as  evidence  in  any  criminal  proceeding  against  him  in 
any  court,  except  in  a  prosecution  for  perjury  committed 
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in  giving  such  testimony.  But  an  official  paper!  or 
record  produced  by  him  is  not  within  the  said  privilege. 

SUMMARY  OF  ARGUMENT 

Congress  has  power  to  authorize  the  type  of  investigation 
it  did  here  so  long  as  the  ultimate  purpose  of  it  be  legislative. 
Courts  do  not  lightly  assume  that  the  purpose  of  a  congressional 
committee  is  unconstitutional.  Congress  has  a  right  to  inquire 
as  to  what  means  are  being  used  to  bring  about  an  overthrew 
of  its  Government  and  to  legislate  to  combat  the  use  of  thj^se 
means  or  at  least  to  legislate  machinery  to  find  out  mj>re 
about  it. 

Once  granted  this  legislative  purpose,  the  manner  of  l[he 
conducting  of  the  investigation  must  be  left  to  the  discretion  of 
the  Congressional  Committee,  regulated  as  it  may  be  by  its 
own  good  taste,  by  the  body  of  the  Congress,  and  by  public 
opinion. 

Once  legislation  is  passed,  its  application  must  meet  the  tfcst 
of  constitutional  limitations,  and  no  doubt  a  strict  rule  is  ap¬ 
plied  where  the  legislation  tampers  with  precious  personal 
rights.  But  this  is  far  from  saying  that  an  attempt  by  Con¬ 
gress  to  acquire  information  about  a  notorious  activity  within 
the  boundaries  of  the  country  with  the  view  to  legislating  bn 
the  subject  is  so  obviously  improper  that  the  investigation  itself 
must  be  snuffed  out  before  it  starts. 

A  person  accused  of  a  criminal  offense  has  a  right  to  know 
what  he  is  charged  with  and  a  criminal  statute  must  therefore 
be  sufficiently  defined  in  terms  to  apprise  one  who  reads  pf 
what  conduct  is  condemned.  But  a  resolution  creating  a 
congressional  committee  cannot  be  so  definitely  worded  and 
the  requirement  of  definiteness  is  not  so  exacting.  The  resolu¬ 
tion  is  adopted  for  the  information  and  limitation  of  the  corp- 
mittee,  and  riot  for  the  information  of  the  witness.  A  witnebs 
in  a  court  who  chooses  to  commit  perjury  may  be  unaware  thpt 
the  matter  regarding  which  he  is  testifying  is  material  in  the 
trial,  but  he  will  not  be  heard  to  complain,  because  the  perjuity 
statute  is  not  vague,  but  only  the  means  whereby  it  because 
applicable. 
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The  court  below  properly  excluded  as  irrelevant  evidence 
offered  to  show  that  the  Congressional  Committee  acted  beyond 
its  powers.  The  offer  was  to  show  its  conduct  in  unrelated  mat¬ 
ters.  The  power  does  not  cease  to  exist  because  the  committee 
may  act  beyond  it  any  more  than  an  arresting  officer  loses 
the  power  to  make  a  lawful  arrest  by  making  repeated  unlawful 
ones. 

The  subpoenas  were  irregular  in  form,  but  the  -witnesses  knew 
that  they  were  being  called  upon  by  the  Congressional  Commit¬ 
tee  to  produce  certain  identifiable  records,  a  fact  which  they 
acknowledged  in  written  statements  prepared  by  their  attorney. 
They  were  therefore  properly  summoned. 

The  question  of  wilfulness  has  been  settled  by  the  decision  of 
this  Court  in  Fields  v.  United  States,  No.  9486,  App.  D.  C., 
Oct.  27,  1947. 

The  testimony  of  the  defendants  when  they  appeared  before 
the  Congressional  Committee  was  properly  received  in  evi¬ 
dence.  the  provisions  of  18  U.  S.  C.  634  notwithstanding.  That 
immunity  statute,  designed  as  it  was  to  further  the  obtaining 
of  information,  cannot  reasonably  be  construed  to  prevent 
the  proof  of  contumacy  by  witnesses  wrongfully  withholding 
information. 

The  trial  court  did  not  err  in  refusing  to  declare  a  mistrial 
at  the  very  end  of  this  two- week  trial,  because  the  Government 
attorney  in  his  closing  argument  suggested  to  the  jury  that 
some  of  the  defendants  by  their  attitude  and  conduct  when  a 
Government  witness  attempted  to  identify  them  fell  short  of 
the  forthrightness  and  frankness  which  their  character  wit¬ 
nesses  said  they  were  reputed  for.  The  comment  was  probably 
not  improper.  In  any  event,  it  was  not  grounds  for  a  mistrial, 
and  that  is  all  the  appellants  asked  for. 

ARGUMENT 

l.  The  resolution  was  constitutional  and  the  motion  to  dismiss 

was  properly  denied 

Appellants  argue  (their  Brief,  pp.  11-26)  that  their  motion 
to  dismiss  the  indictment  should  have  been  granted  because  the 
resolution.  H.  Res.  5,  Government  Exhibit  30  (J.  A.  205-7) 
was  unconstitutional  on  its  face.  It  is  argued  that  it  violates 
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the  first  amendment  of  the  Constitution  of  the  United  States 
providing  that  Congress  shall  “make  no  law  *  *  *  abridg¬ 
ing  the  freedom  of  speech.” 

The  argument  on  this  point  may  be  summarized  as  follows: 

The  resolution  must  conform  with  the  Constitution  of  the 
United  States.  Whether  it  does  so  is  a  judicial  question.  This 
resolution  contemplates  an  inquiry  into  expression  of  opinion 
on  political  questions.  The  inquiry  is  therefore  an  infringe¬ 
ment  of  free  speech.  Statutes  of  that  nature  are  not  pre¬ 
sumed  to 'be  constitutional,  but  on  the  contrary  must  snow 
on  their  face  justification  for  limitation  of  constitutional  rights 
in  a  necessity  to  avoid  a  clear  and  present  danger  to  a  para¬ 
mount  public  interest.  The  resolution  in  this  case  should  mjike 
the  same  showing.  It  should  not  only  show  as  this  one  does 
(Appellants’  Brief  p.  16)  that  the  inquiry  if  fairly  administered 
could  be  constitutional;  it  must  show  that  the  inquiry  cojuld 
not  be  anything  else  (Appellants’  Brief  p.  17).  That  canjiot 
be  said  of  this  resolution. 

An  analysis  of  this  argument  reveals  one  recurring  fallacy — 
the  failure  to  distinguish  between  an  investigation  for  a  legis¬ 
lative  purpose  and  a  law  already  on  the  statute  books.  Tjhis 
confusion  is  evident  from  the  indiscriminate  use  in  appellants’ 
brief  (pp.  16, 24)  of  the  expression  congressional  “action”  when 
the  matter  being  discussed  is  congressional  legislation.  It  is 
also  evident  in  the  conclusion  of  the  argument  on  the  point  at 
page  26  that  the  resolution  should  be  declared  unconstitutional 
for  the  very  same  reasons  as  would  a  statute  enacted  in  ihe 
same  terms. 

There  is  a  vast  difference  between  the  two.  Dimock,  Con¬ 
gressional  Investigating  Committees  (1929)  153;  Eberlijig, 
Congressional  Investigations  (1928)  287;  3  Hinds  Precedents 
(1907)  Secs.  1732,  1736,  1815-1821.  As  this  Court  stated  in 
Townsend  v.  United  States ,  68  App.  D.  C.  223,  232,  95  F.  (2d) 
352  (1938): 

A  legislative  inquiry  may  be  as  broad,  as  searching, 
and  as  exhaustive  as  is  necessary  to  make  effective  the 
constitutional  powers  of  Congress.  (Citing  cases.)  i  A 
judicial  inquiry  relates  to  a  case,  and  the  evidence  to  be 
admissible  must  be  measured  by  the  narrow  limits  of  the 
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pleadings.  A  legislative  inquiry  anticipates  all  possible 
cases  which  may  arise  thereunder  and  the  evidence  ad¬ 
missible  must  be  responsive  to  the  scope  of  the  inquiry, 
which  generally  is  very  broad.  Many  a  witness  in  a 
judicial  inquiry  has,  no  doubt,  been  embarrassed  and  ir¬ 
ritated  by  questions  which  to  him  seemed  incompetent, 
irrelevant,  immaterial  and  impertinent.  But  that  is  not 
a  matter  for  a  -witness  finally  to  decide.  Because  a  wit¬ 
ness  could  not  understand  the  purpose  of  cross-examina¬ 
tion,  he  would  not  be  justified  in  leaving  a  courtroom. 
The  orderly  processes  of  judicial  determination  do  not 
permit  the  exercise  of  such  discretion  by  a  witness.  The 
orderly  processes  of  legislative  inquiry  require  that  the 
committee  shall  determine  such  questions  for  itself. 
Within  the  realm  of  legislative  discretion,  the  exercise 
of  good  taste  and  good  judgment  in  the  examination  of 
witnesses  must  be  entrusted  to  those  who  have  been 
vested  with  authority  to  conduct  such  investigations. 
Hearst  v.  Bloch,  66  App.  D.  C.  313, 87  F.  (2d)  63  *  *  *. 

In  the  case  last  mentioned,  Hearst  v.  Black,  66  App.  D.  C. 
313,  S7  F.  (2d)  6S.  ( 1936)  this  Court  decided  that  it  is  not  in  the 
province  of  the  judicial  branch  of  the  Government  to  restrain 
a  legislative  committee  from  making  use  of  evidence  which  it 
has  possession  of  by  reason  of  an  invasion  of  one’s  constitutional 
rights.  It  cited  with  approval  also  Alpers  v.  San  Francisco,  32 
Fed.  503,  holding  that  the  courts  are  without  power  to  enjoin 
the  enactment  of  unconstitutional  laws. 

These  authorities  are  cited  to  show  that  there  is  a  difference 
between  the  power  of  the  court  to  interpret  enacted  legislation 
and  the  power  of  the  court  to  control  legislative  inquiries. 
Hence,  cases  illustrating  rules  of  construction  of  enacted  legis¬ 
lation  when  the  issue  of  their  constitutionality  was  before  the 
courts  are  not  in  point.  The  power  of  Congress  to  investigate 
is  not  unlimited,  and  in  the  instant  case,  involving  as  it  does 
the  violation  of  a  criminal  statute,  which  Congress  by  the  en¬ 
actment  of  it  has  committed  to  the  judicial  branch  for  inter¬ 
pretation.  the  Court  has  the  duty  and  function  of  passing  upon 
the  constitutionality  of  a  legislative  inquiry.  Kilbourn  v. 
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Thompson,  103  U.  S.  168  (1881) ;  Marshall  v.  Gordon,  243  Uj  S. 
521  (1917).  But  the  approach  to  the  question  must  be  with 
the  presumption  that  Congress  has  not  deliberately  set  upon  an 
inquiry  beyond  its  powers.  Chapman  v.  United  States,  5  App. 
D.  C.  122,  136  (1895) ;  Townsend  v.  United  States,  6S  App.  D. 
C.  at  226;  McGrain  v.  Dougherty,  273  U.  S.  135,  175-6. 

A  resolution  calling  for  a  congressional  inquiry  need  not  shpw 
on  its  face  the  constitutionality  of  the  inquiry.  It  is  not  neces¬ 
sary  for  the  House  of  Congress  to  declare  in  advance  whatj  it 
“meditated  doing  when  the  investigation  was  concluded.” 3  In 
re  Chapman,  166  U.  S.  661,  670.  “The  sole  purpose  was  to  au¬ 
thorize  the  Committee  to  carry  on  the  inquiry.”  Sinclair]  v. 
United  States,  279  U.  S.  263,  296.  In  the  case  of  Chapman  v. 
United  States,  5  App.  D.  C.  122,  135-6  (1895),  which  involved 
a  Senate  inquiry  into  suspected  misconduct  of  its  own  mein- 
bers,  Chief  Justice  Alvey  of  this  Court  stated: 

No  technical  formality  was  required ;  and  no  specific 
charges  could,  in  justness  and  fairness,  be  formulated 
against  any  member  of  the  Senate,  or  any  other  person, 
until  the  facts  could  be  ascertained  upon  which  to  pro¬ 
ceed  ;  and  it  certainly  cannot  be  true  that  the  Senate  is 
powerless  in  such  case  to  elicit  the  facts.  What  the  ulti¬ 
mate  action  of  the  Senate  should  or  may  be,  upon  tjie 
facts  when  ascertained,  is  not  the  question  for  the  Coiirt 
to  determine,  but  simply  whether  the  inquiry  instituted 
forms  a  subject  matter  properly  and  constitutionally 
within  the  cognizance  and  jurisdiction  of  the  Senate,  j 

Cf.  Hale  v.  Henkel,  201  U.  S.  43,  65,  where  the  Court,  answer¬ 
ing  the  contention  that  a  person  cannot  be  made  to  appejar 
before  a  Grand  Jury  unless  he  is  informed  precisely  what  charge 
is  being  considered,  and  against  whom,  said  that,  the  very  ob¬ 
ject  of  an  investigation  by  a  Grand  Jury  being  to  determine  wbo 
shall  be  indicted,  it  is  impossible  to  conceive  that  an  examina¬ 
tion  should  be  stopped  until  a  basis  is  laid  by  an  indictment 
formally  preferred. 

*The  Committee  on  Un-American  Activities  in  its  report  of  January  2, 
1947,  concludes  with  eleven  recommendations  many  of  which  would  require 
legislation.  Union  Calendar  No.  S6S  (House  Report  No.  2742),  79th  Con¬ 
gress,  2d  Session. 

767453—47 - 3 
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And  see  Hendricks  v.  United  States,  223  U.  S.  178,  184  (1913)  ; 
Blair  v.  United  States,  250  U.  S.  273  (1919). 4 

I-B.  The  resolution  by  reason  of  any  asserted  vagueness  in 
its  terms  is  not  unconstitutional 

Appellants  argue  (their  brief  pp.  26-48)  (1)  that  the  resolu¬ 
tion  is  vague,  (2)  that  inasmuch  as  it  must  be  referred  to  in 
connection  with  the  test  of  pertinency  under  the  criminal  stat¬ 
ute  the  right  to  be  informed  of  the  offense  is  violated,  and  (3) 
that  the  investigation  is  unconstitutional  also  because  its  limits 
are  not  clearly  defined  in  the  resolution  and  it  may  therefore 
go  beyond  constitutional  bounds. 

1.  The  resolution  probably  is  as  definite  as  most  of  them 
are.  The  scores  of  other  committees  in  the  House  of  Repre¬ 
sentatives  have  kept  going  without  having  their  business 
referred  to  this  one,  so  the  difference  is  apparently  recogniz¬ 
able  to  the  House  itself.  Furthermore,  the  wording  of  the 
resolution,  after  many  years  of  trial,  argument,  and  criticism, 
has  not  undergone  any  material  change,  which  proves  that  its 
vagueness  is  either  ingrained  or  nonexistent.  The  terms  of 
the  resolution  describe  in  a  general  way  what  the  committee 
is  to  inquire  into.  That  is  all  that  is  required.  Chapman  v. 
United  States,  5  App.  D.  C.  122, 134. 

If  a  proper  legislative  purpose  of  a  congressional  inquiry 
will  be  presumed  and  need  not  be  avowed  in  the  resolution  at 
all  ( Chapman  v.  United  States,  supra )  then  a  failure  to  state 
it  with  perfect  definiteness  ought  not  to  vitiate  the  inquiry. 
The  presumption  of  regularity  ought  to  overcome  indefinite¬ 
ness  as  well  as  complete  omission.  Under  the  rule  of  presump¬ 
tion  of  regularity,  it  w’ould  seem  that  the  only  case  in  which 
a  court  should  declare  a  congressional  inquiry  invalid  on  the 
basis  of  the  resolution  itself  would  be  where  the  resolution 
plainly  shows  a  purpose  to  inquire  into  and  only  into  a  sub¬ 
ject  matter  clearly  beyond  the  legislative  reach.  Chapman  v. 
b  nited  States,  supra.  The  resolution  here  does  not  do  that, 
as  even  the  appellants  admit  (their  brief  p.  16)  and  they  cite 

"  Historically,  the  investigative  function  of  legislative  committees  has  a 
background  comparable  in  antiquity  to  Grand  Juries.  Landis,  Congressional 
Power  of  Investigation,  Harvard  Law  Review  XL  1926-1927,  153. 
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cases  where  the  subject  matter  (freedom  of  expression)  has 
been  constitutionally  limited  (id.  22-23). 

2.  The  terms  of  the  resolution  cannot  be  tied  up  with  tjhe 
terms  of  the  criminal  statute.  Kraus  &  Bros.  v.  United  States, 
327  U.  S.  614,  621  ( 1946)  is  not  “precisely  analogous”  as  statjed 
in  appellants’  brief,  p.  37.  There  the  provisions  of  a  crimiijial 
statute  made  it  an  offense  for  one  to  violate  the  terms  of  regula¬ 
tions  to  be  promulgated  by  the  Price  Administrator  and  in 
effect  incorporated  such  regulations  in  advance  into  the  penal 
provisions  of  the  statute.  It  followed  that  the  regulations 
themselves  thus  became  a  part  of  the  statute  and  should  fc>e 
construed  as  strictly.  That  is  not  the  case  here.  Here  t|ie 
statute  makes  it  an  offense  for  one  to  fail  to  produce  records 
“upon  the  matter  under  inquiry.”  Whether  the  records  are 
upon  the  matter  under  inquiry — that  is,  are  relevant  to  it — mqst 
be  determined  by  the  Court  by  reference  to  the  resolution 
authorizing  the  inquiry.  But  that  does  not  mean  that  the 
resolution,  designed  for  the  information  and  limitation  of  tjie 
Congressional  Committee  at  a  time  when  the  facts  relevant  jto 
legislation  are  not  known,  must  have  the  exactness  of  terms 
that  a  statute  should  have.  The  impossibility  of  applying  tie 
same  rule  is  apparent  upon  a  reading  of  the  strictness  with 
which  the  rule  was  applied  in  Kraus  &  Bros.  v.  United  States, 
supra  (327  U.  S.  at  621  et  seq.). 

A  much  better  analogy  is  that  of  materialty  in  a  perju|*y 
prosecution;  and  that  is  the  analogy  which  the  Supreme  Coifrt 
drew  in  Sinclair  v.  United  States,  279  U.  S.  263,  298.  Perjury 
statutes  are  clear  enough  in  that  they  condemn  false  testimony 
regarding  a  material  matter,  but  the  materialty  is  not  clear 
until  a  thorough  examination  by  the  Court,  of  facts  and  law 
which  may  end  in  a  result  surprising  to  the  witness.  “*  *  * 
the  law  is  full  of  instances  where  a  man’s  fate  depends  on  his 
estimating  rightly,  that  is,  as  the  jury  subsequently  estimates 
it,  some  matter  of  degree."  Holmes.  J.,  in  Nash  v.  United 
States,  229  U.  S.  373,  377  (1913).  It  will  not  do  a  perjurer 
to  say  that  he  was  not  supplied  in  advance  with  a  clear  statement 
of  the  facts  and  law  by  which  the  question  of  materialty  would 
be  tested.  See  Hendricks  v.  United  States,  233  U.  S.  178,  182- 
184,  and  cases  there  cited.  _ 
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3.  The  argument  in  the  preceding  paragraphs  1  and  2  is 
applicable  here  to  the  answer  of  appellee  that  the  resolution 
was  so  indefinite  as  to  fix  no  constitutional  limit.  The  inquiry 
authorized  by  this  resolution  has  the  same  limits  as  any  other 
congressional  inquiry  would  have.  It  must  be  for  a  legisla¬ 
tive  purpose,  and  when  it  is  the  limits  of  it  must  be  left  largely 
to  the  discretion  of  the  Congress.  Townsend  v.  United  States, 
68  App.  D.  C.  223,  232. 

This  resolution  called  for  an  investigation  into  propaganda 
activities  of  a  subversive  nature,  that  is  of  a  kind  which  would 
tend  to  undermine  the  Government  of  the  United  States.  The 
events  of  recent  years,  the  events  of  today,  and  the  repeated  dec¬ 
larations  of  the  proponents  themselves  testify  to  the  fact  that 
the  Communist  movement  contemplates  the  ultimate  over¬ 
throw,  by  violence  if  necessary  ,  of  the  Government  of  the  United 
States.  An  effective  means  toward  this  end  is  to  weaken  the 
confidence  of  the  people  of  this  country  in  the  form  and  institu¬ 
tions  of  their  government.  That  can  possibly  be  done  by  the 
exercise  of  the  liberty  of  expression.  It  can  also  be  done  by  an 
abuse  of  that  constitutional  liberty.  For  instance,  the  hypo¬ 
critical  use  of  names  attractive  to  sincere  liberal-minded  per¬ 
sons;  the  systematic  indiscriminate  attacks  upon  the  dignity, 
motives,  and  even  integrity  of  Government  officials;  the  en¬ 
couraging  of  class  hatred  and  warfare ;  these  and  other  appeals 
through  the  use  of  the  written  and  spoken  word  may  together 
form  a  pattern  of  attack  more  formidable  that  simple  open  war¬ 
fare.  It  outrages  reason  to  say  that  a  government  dedicated  to 
an  effort  to  deal  equally  with  all  classes,  to  administer  its  gov¬ 
ernment  through  intelligently  and  freely  chosen  representa¬ 
tives  and  to  promote  the  common  welfare  through  friendly  co¬ 
operation  of  the  classes,  must  sit  back  and  see  its  hard-won 
and  precious  freedoms  endangered  in  the  name  of  those  free¬ 
doms  and  complacently  witness  its  own  annihilation ;  or  that  it 
may  not  even  examine  the  ingredients  of  the  bomb  which  is 
being  fashioned  for  its  destruction,  being  vouchsafed  only  a 
timid  glance  at  the  labels  on  the  wrappings,  “Freedom  of 
Speech,”  “Freedom  of  the  Press,”  etc. 

When  the  contention  of  the  appellants  is  analyzed  it  will  be 
seen  that  it  is  not  freedom  of  speech  which  they  seek,  but  the 
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right  to  be  secret  about  their  activities  in  relation  to  public 
questions.  They  would  maintain  a  privacy  regarding  public 
activities — a  privilege  not  accorded  public  officers  and  repre¬ 
sentatives.  Relying  upon  the  sophistry  that  the  freedom  to 
speak  includes  the  freedom  to  remain  silent,  they  wish  to  speak 
about  others  and  remain  silent  about  the  method  whereby 
they  do  it  so  effectively.  The  people  have  a  right  to  know  the 
truth.  In  order  to  know  the  truth,  they  must  know  not  only 
what  is  said  but  who  says  it.  “For  more  than  three  centuries 
it  has  now  been  recognized  as  a  fundamental  maxim  that  'the 
public’  (in  the  words  sanctioned  by  Lord  Hardwicke)  'has  a 
right  to  every  man’s  evidence’  *  *  Wigmore  op 

Evidence  (3d  ed.  1940)  Vol.  8,  §  2192,  p.  64.  Blackmer  y. 
United  States,  60  App.  D*.  C.  141,  150;  49  F.  2d  523  (1931). 
It  may  well  be  that  a  means  may  be  found  through  legislatioh 
to  combat  or  alleviate  the  evil.  It  may  take  long  to  find  ip 
but  so  long  as  it  is  being  sincerely  looked  for  the  purpose  is  h 
legislative  one.  If  in  the  process  certain  actors  who  have  beep 
voices  in  the  wings  must  stand  before  the  footlights,  that  is  for 
them  one  of  the  casualties  of  a  democratic  government’s 
processes.5 

Furthermore,  this  disclosure  may  have  a  valuable  legislative 
benefit  in  itself.  If  a  public  trial  of  one  accused  of  crime  wa^ 
thought  sufficiently  important  to  be  guaranteed  by  our  Con¬ 
stitution,  because — among  other  reasons — it  might  disclosfe 
evidence  favorable  to  the  accused,  (See  Tanksley  v.  United 
States,  145  F.  2d  58,  59-60  (1944))  then  it  may  well  be  that 
a  public  hearing  by  a  legislative  committee  could  excite  further 
information,  corrected  information  and  suggestions,  all  of  which 
would  lend  mightily  to  the  legislative  effort.  (See  State  ex  rel. 
Court,  etc.  v.  Howat,  191  P.  585, 107  Kan.  423.) 

[I.  The  court  properly  excluded  proffered  proof  that  the  Conn 

gressional  Committee  abused  its  powers  in  unrelated 

matters 

Appellants  contend  that  the  court  should  have  receivecj 
evidence  offered  to  show  that  the  House  Committee  on  Un4 


“The  constitutional  field  of  legislation  affecting  Government  employee^ 
is  broad.  Friedman  v.  Schicellcnbach,  SI  App.  D.  C.  .“165, 159  F.  2d,  22  ( 1946 )  J 
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American  Activities  used  its  powers  under  the  resolution  in  a 
politically  discriminatory  way. 

In  order  that  this  argument  be  not  confused  with  other 
points,  it  must  be  approached  on  the  assumption  that  the  Con¬ 
gressional  Committee  was  constitutional  in  its  creation.  It  is 
now  asserted  that  by  reason  of  discriminatory  abuse  of  its  pow¬ 
ers  in  other  and  unrelated  instances,  it  has  invalidated  the  reso¬ 
lution  of  its  creation.  Merely  to  state  the  proposition  is  to  dis¬ 
pose  of  it.  An  analogy  may  be  found  in  the  arresting  and 
searching  powers  of  a  police  officer.  He  would  not  lose  that 
power  by  repeatedly  abusing  it.  His  next  arrest  could  always 
be  lawful.  The  power  derives  its  essence  not  from  its  ad¬ 
ministrator,  but  from  its  creator. 

Yick  Wo  v.  Hopkins .  118  XJ.  S.  3o6  (1886),  is  not  in  point. 
Vick  Wo  sought  his  release  by  habeas  corpus  from  custody  after 
conviction  of  a  State  law  and  asserted  facts  in  his  own  case 
which  showed  arbitrary  discrimination  against  himself.  It  was 
alleged  also  in  his  petition  (118  U.  S.  395)  that  more  than  150 
other  Chinese  persons  had  likewise  been  discriminated  against 
The  relevancy  of  this  allegation  was  not  in  question.  The  Court 
observed  (p.  373)  that  the  court  was  not  required  to  pass  upon 
the  wording  of  the  ordinances  in  question  because  the  record 
plainly  showed  their  actual  application  to  the  petitioner  him¬ 
self.  In  the  final  analysis  the  decision  of  the  Court  was  based 
not  on  the  terms  of  the  ordinances  but  on  the  manner  in  which 
they  had  been  applied. 

In  the  instant  case  we  are  not  dealing  with  an  ordinance  or 
law.  but  with  a  resolution  providing  for  a  legislative  inquiry. 
The  relevancy  of  the  unrelated  instances  of  asserted  oppression 
was  denied  from  the  beginning  and  the  court  ruled  the  proffered 
evidence  out  as  irrelevant.  We  are  discussing  at  this  point  not 
the  application  of  the  resolution  to  these  particular  appellants 
but  its  application  to  other  persons  on  other  occasions  having 
no  relation  to  these  appellants. 

It  is  impossible  to  pass  this  question  without  contemplating 
the  practical  results  if  appellants’  contention  were  correct.  If 
the  accused  could  show  unrelated  instances  of  oppression,  the 
prosecution  could  show  unrelated  instances  of  the  opposite  kind. 
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The  magnitude  of  a  hearing  involving  that  issue  concerning  a 
committee  the  record  of  whose  proceedings  runs  into  the  thou¬ 
sands  of  printed  pages  is  impossible  to  estimate. 

III.  The  subpoenas  were  properly  so  termed 

Appellants  argue  in  their  brief,  pages  51  to  53,  that  the  docu¬ 
ments  served  upon  the  appellants  to  appear  before  the  Con¬ 
gressional  Committee  were  not  subpoenas  and  the  court  erred 
in  instructing  the  jury  they  were.  The  irregularity  in  the  doc¬ 
uments  was  that,  being  addressed  to  the  server  and  instructing 
him  to  summon  the  witnesses,  they  then  said  “and  bring  with 
you77  the  record.  The  strict  grammatical  construction  of  jhis 
would  be  that  the  process  server  was  to  take  possession  of  the 
records  and  bring  them  with  him  to  the  Committee.  That  j^his 
absurd  procedure  was  not  intended  is  plain  from  the  fact?  in 
the  case.  The  persons  who  served  these  documents  made  no 
attempt  to  take  possession  of  the  records  and  not  one  of  the 
individuals  served  understood  that  he  or  she  was  being  called 
upon  to  turn  the  records  over  to  the  process  server.  They  all 
appeared  and  gave  testimony  without  protest  as  to  the  form 
of  the  documents.  In  fact  all  the  appellants  but  one  ( supra 
p.  8)  produced  a  written  statement  prepared  by  their  own 
attorney  (supra,  p.  8)  reading  as  follows: 

I  have  been  served  with  a  subpena  requiring  me \  to 
appear  and  testify  and  to  produce  certain  books,  records, 
and  correspondence  of  the  Joint  Anti-Fascist  Refugee 
Committee  in  my  possession,  custody,  and  control.  I 
individually  do  not  have  possession,  custody,  or  control 
over  any  of  the  material  requested  in  the  subpena  which 
was  served  upon  me.  The  books,  records,  and  corre¬ 
spondence  of  the  Joint  Anti-Fascist  Refugee  Committee 
are  in  the  possession,  custody,  and  control  of  Miss  Helen 
R.  Bryan,  the  executive  secretary  of  our  organization, 
and  she  is  the  legal  custodian  of  this  material.  Since  I 
do  not  have  either  in  my  possession,  custody,  or  control 
the  books,  records,  and  documents  described  in  this  siib- 
pena,  I  am  unable  to  comply  with  your  order  to  produce 
them.  [Italics  supplied.] 
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By  appearing  and  raising  no  point  of  the  form  of  the  docu¬ 
ments,  the  appellants  waived  any  right  to  assert  it  later.  In  re 
Scott ,  96  Pac.  3S5,  387,  8  Cal.  App.  12.  It  was  only  a  matter 
of  procedure,  not  of  substance.  Cf.  Brown  v.  United  States, 
276  U.  S.  134.  142  (1928). 

IV.  The  court’s  instruction  on  the  duties  imposed  on  the  appel¬ 
lants  by  the  subpoenas  was  correct 

Appellants  contend  (their  brief,  pp.  54-64)  that  the  sub¬ 
poenas  served  upon  them  to  produce  the  records  of  JAFRC 
could  not  under  any  circumstances  impose  any  duty  upon  them 
if  they  did  not  in  fact  have  possession  and  custody  of  the  rec¬ 
ords  at  the  time  served.  From  this  proposition  it  is  argued  that 
the  court  erred  in  instructing  the  jury  that  a  particular  defend¬ 
ant  would  be  guilty  if,  having  custody  or  dominion  and  control 
over  the  records,  either  alone  or  in  concert  with  another  de¬ 
fendant  (J.  A.  610)  wilfully,  that  is  intentionally  and  delib¬ 
erately.  failed  to  produce  the  records.  Appellants  would  have 
had  the  court  instruct  the  jury  as  set  forth  in  page  54  of  their 
brief  that  the  service  of  the  subpoenas  on  the  defendants  placed 
no  duty  on  them  whatever  “to  initiate  or  participate  in  steps  to 
change  custodianship”  or  to  seek  to  obtain  from  the  custodian 
the  books  and  records  in  question  ( J.  A.  54-55) .  These  prayers 
for  the  appellants  were  offered  before  the  court  gave  its  in¬ 
structions  to  the  jury,  and  at  the  conclusion  of  those  instruc¬ 
tions  no  other  specified  prayers  on  the  subject  were  offered 
(J.  A.  611). 

The  evidence  in  this  case,  undisputed  by  any  evidence  for  the 
defendants,  warranted  the  jury  in  finding  beyond  a  reasonable 
doubt  that  the  Congressional  Committee  to  the  knowledge 
of  these  appellants  had  been  attempting  for  months  to  see  the 
records  of  JAFRC;  that  an  attempt  was  made  early  in  De¬ 
cember  1945,  to  have  a  representative  of  the  Congressional 
Committee  visit  New  York  and  make  a  preliminary  examina¬ 
tion  of  the  records;  that  thereafter  the  designated  custodian 
Miss  Helen  R.  Bryan,  executive  secretary  of  JAFRC,  was  sub¬ 
poenaed  to  produce  the  records  and  refused  to;  that  Dr.  Barsky 
was  subpoenaed  to  produce  the  records  and  under  specific  in¬ 
structions.  which  these  appellants  must  have  known  about,  re- 


fused  to  produce  them  on  February  13,  1946;  that  Miss  Br^^n 
was  served  with  a  second  subpoena  to  produce  the  records; 
that  she  had  no  intention  of  producing  them  and  the  appellants 
knew  it;  and  that  the  appellants  then,  each  being  served  with 
a  subpoena,  went  before  the  Congressional  Committee  ajid 
said  they  could  not  produce  the  records  because  Miss  Bryan  h|id 
them  and  each  refused  to  say  what  he  or  she  would  do  individ¬ 
ually  about  consenting  to  their  production. 

These  facts  illustrate  better  than  argument  how  misleading, 
inadequate,  and  erroneous  would  be  the  instructions  asked  fpr 
by  appellants.  Under  those  instructions  it  would  be  possible 
for  responsible  officers  of  a  corporation  or  an  unincorporated 
association  corruptly  to  freeze  in  the  hands  of  a  recalcitrant 
custodian  records  which  a  court  or  other  proper  body  had  a 
right  to  see.  That  is  not  the  law.  Wilson  v.  United,  States, 
221  U.  S.  361.  367-7,  cited  with  approval  in  Oklahoma  Press  jv. 
Walling,  327  U.  S.  186  ( 1946).  Were  the  appellants’  contention 
correct,  the  law  could  be  further  frustrated  by  the  freezing  pf 
records  in  the  custody  of  one  who  might  have  a  legal  excuse  fpr 
not  producing  them.  Suppose  Miss  Bryan  after  being  servqd 
with  this  subpoena  had  suffered  a  severe  accident  which  in¬ 
capacitated  her  from  bringing  the  records  to  Washington  for  the 
next  three  months.  If  the  other  members  of  the  Executive 
Board  could  ignore  subpoenas  directed  to  them  to  produce,  th|e 
investigation  of  the  Committee  could  be  retarded  or  even  in 
that  regard  fully  defeated  without  any  individual  being  answe 
able  to  the  law  at  all.  That  situation  would  be  intolerable. 

In  the  case  of  Wilson  v.  United  States,  221  U.  S.  361  (1911) , 
the  Supreme  Court  ruled  that  an  officer  of  a  corporation  could 
not  refuse  to  produce  its  records  on  the  ground  that  they  might 
incriminate  himself  personally.  The  facts  were  that  Wilson, 
president  of  a  corporation  with  offices  in  New  York  City,  wap 
served  with  a  subpoena  directed  to  the  corporation  by  nam^ 
requiring  the  production  before  a  grand  jury  of  a  letter-press 
copy  book.  Wilson  himself  w*as  then  under  indictment  and  th^ 
grand  jury  was  considering  matters  which  could  result  in  furf 
ther  indictment  of  him.  He  refused  to  produce  the  record? 
claiming  a  personal  privilege.  Thereafter  another  subpoena 
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directed  to  the  corporation  by  name  was  served  not  only  on 
Wilson  but  upon  the  secretary  and  five  directors  of  the  cor¬ 
poration.  They  all  appeared  and  Wilson  refused  to  produce 
the  records.  The  others  explained  that  they  had  passed  a  reso¬ 
lution  demanding  possession  of  the  records  and  that  W’ilson 
had  refused  to  comply  with  their  demand.  In  discussing  the 
effect  of  the  subpoena,  the  Supreme  Court  used  language  wffiich 
can  mean  only  that  had  the  secretary  or  directors  of  this  cor¬ 
poration  refused  as  did  the  appellants  in  the  instant  case  to 
take  what  steps  they  could  to  bring  about  compliance  with  the 
subpoena,  they  would  be  guilty  of  contempt.  The  Court  stated 
(221  U.  S.  at  374) : 

Where  the  documents  of  a  corporation  are  sought  the 
practice  has  been  to  subpoena  the  officer  who  has  them 
in  his  custody.  But  there  would  seem  to  be  no  reason 
why  the  subpoena  duces  tecum  should  not  be  directed 
to  the  corporation  itself.  *  *  *  (p.  376).  Con¬ 

cluding  then  that  the  subpoena  was  valid  and  that  its 
service  imposed  upon  the  corporation  the  duty  of 
obedience,  there  can  be  no  doubt  that  the  appellant  was 
likewise  bound  by  it,  unless,  with  respect  to  the  books 
described  he  could  claim  a  personal  privilege.  A  com¬ 
mand  to  the  corporation  is  in  effect  a  command  to  those 
who  are  officially  responsible  for  the  conduct  of  its 
affairs.  If  they,  apprised  of  the  writ  directed  to  the 
corporation,  prevent  compliance  or  fail  to  take  appro¬ 
priate  action  within  their  power  for  the  performance 
of  the  corporate  duty,  they,  no  less  than  the  corpora¬ 
tion  itself,  are  guilty  of  disobedience  and  may  be  pun¬ 
ished  for  contempt  *  *  *.  [Italics  supplied.] 

The  oppressive  results  wffiich  appellants  argue  could  follow 
instructions  such  as  that  given  inrthis  case  were  suggested  by 
their  counsel  in  argument  before  the  jury  in  the  trial  below 
(Tr.  157S-1580).  Government  counsel  in  answering  this  part 
of  the  argument  said  that  under  the  instructions  of  the  court 
as  counsel  understood  them,  any  defendant  who  did  what  he 
could  do  to  bring  about  compliance  with  the  subpoena  or  could 
not  help  from  producing  them  as  others  would  not  do  their 
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part  could  not  possibly  be  guilty  of  a  violation  which  niust 


be  an  intentional  one  (Tr.  1591-2).  However,  the  discussion 
as  applied  to  the  undisputed  facts  in  this  case  was  acadeipic, 
because  there  was  evidence  that  each  defendant  joined  ip  a 
positive  course  of  conduct  to  prevent  compliance  with  the 
subpoenas.  Even  when  the  Congressional  Committee  made  a 
last  minute  effort  to  obtain  sufficient  commitments  to  bijing 
about  a  compliance  on  April  4,  1946,  they  were  frustrate4  in 
this  effort  by  the  concerted  and  united  and  unexceptional  refusal 


of  the  persons  questioned  to  make  a  commitment  one  wayi  or 
the  other.  During  the  trial  below,  appellants’  counsel  con¬ 
sistently  and  Government  counsel  at  times  fell  into  the  erpor 
of  discussing  this  point  on  the  basis  of  what  duty  is  imposed 
upon  one  who  is  served  with  a  subpoena.  As  applied  to  t|his 
case  such  argument  was  off  the  point,  because  the  matter  hjere 
being  tried  was  not  an  omission  of  a  duty  but  a  series  of  posi¬ 
tive  acts  to  frustrate  the  efforts  of  the  Congressional  Committee 
to  obtain  the  records. 


V.  The  meaning  of  “willfully”  in  2  U.  S.  C.  192  is  now  settled 

This  Court  in  Benjamin  F.  Fields  v.  United  States  of  America, 
No.  9486,  Opinion  rendered  October  27,  1947,  has  settled,  con¬ 
trary  to  appellants’  contentions  in  their  point  V  (J.  A.  65  to 
72),  the  meaning  of  the  word  “willfully”  in  the  statute  2  U.  S.jC. 
192. 

VI.  The  testimony  of  the  appellants  before  the  Congressional 

Committee  was  properly  received  in  evidence 

28  U.  S.  C.  634  provides  in  effect  that  no  testimony  giv^n 
before  a  congressional  committee  shall  be  used  in  any  crimirtal 
proceeding  against  the  person  giving  it  except  in  a  prosecu¬ 
tion  for  perjury.  Appellants  argue  that  the  plain  provisions 
of  this  statute  render  inadmissible  the  testimony  which  the 
appellants  gave  before  the  Congressional  Committee  and  which 
was  received  in  evidence  at  the  trial. 

It  will  not  be  disputed  that  the  general  purpose  of  the  statute 
granting  immunity  was  to  prevent  the  nondisclosure  of  evi¬ 
dence  before  a  Congressional  Committee  on  a  claim  of  the 
privilege  against  self-incrimination  provided  in  the  Fifth 
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Amendment.  However,  it  is  to  be  doubted  that  the  Fifth 
Amendment,  which  prohibits  self-incrimination  “in  any  crimi¬ 
nal  case”  ( Coumelman  v.  Hitchcock,  142  U.  S.  547,  562  (1891)) 
is  applicable  to  a  legislative  inquiry.  It  is  further  to  be  doubted 
that  the  most  liberal  construction  of  that  constitutional  pro¬ 
tection  tying  it  in  with  the  protection  of  the  Fourth  Amendment 
against  unreasonable  seizures  of  private  papers  (id.  at  562-4, 
5S0-2)  could  be  stretched  to  apply  to  individuals  like  these 
appellants  who  refuse  to  produce  records  belonging  to  a  quasi¬ 
corporate  organization.  United  States  v.  White,  322  U.  S. 
694.  In  that  view,  the  Fifth  Amendment  <vould  not  be  appli¬ 
cable  and  therefore  the  statutory  immunity  would  not  have  to 
be  matched  with  the  protection  of  that  constitutional  amend¬ 
ment,  and  will  have  turned  out  to  be  a  gratuity  unwittingly 
given  by  the  Congress. 

But  if  a  legislative  inquiry  be  interpreted  to  mean  a  “criminal 
case”  within  the  meaning  of  the  constitutional  protection 
against  self-incrimination,  then  the  statute,  28  U.  S.  C.  634, 
being  a  substitute  for  the  constitutional  protection,  must  be  an 
adequate  one.  The  statute  here  in  question  is  not  an  adequate 
substitute  because  it  is  substantially  identical  in  terms  with 
the  statute  considered  in  Counselman  v.  Hitchcock,  supra, 
which  was  declared  inadequate  and  therefore  unconstitutional. 
Hence,  the  only  protection  available  to  a  witness  appearing 
before  a  congressional  inquiry  is  that  which  is  afforded  by  the 
Constitution.  This  protection  is  available  only  to  him  who 
claims  it  on  the  spot.  United  States  ex  rel.  Vajtauer  v.  Com¬ 
missioner,  273  IT.  S.  103,  113. 

But  it  is  submitted  that  the  whole  question  is  best  disposed 
of  on  the  merits  of  the  evident  legislative  purpose.  “In  con¬ 
struing  a  statute,  penal  as  w’ell  as  others,  we  must  look  to  the 
object  in  view,  and  never  adopt  an  interpretation  that  will  de¬ 
feat  its  own  purpose,  if  it  wdll  admit  of  any  other  reasonable 
construction.”  The  Emily  and  the  Caroline,  9  Wheat,  381, 
U.  S.  1S24,  6  L.  Ed.  116,  cited  by  this  Court  in  Benjamin  F. 
Fields,  appellant  v.  United  States  of  America,  No.  9486,  decided 
October  27,  1947,  page  3  of  printed  opinion.  If  this  statute  is 
interpreted  as  appellants  argue  for,  the  effect  will  be  to  deprive 
the  United  States  Attorney,  to  whom  prosecutions  for  con- 
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tempt  in  refusing  to  produce  papers  or  to  answer  questions  are 
referred  for  prosecution,  of  evidence  without  which  in  some 
cases  it  would  be  impossible  to  prove  those  contempts.  Such 
a  construction  would  be  destructive  of  the  whole  purpos^  of 
the  legislation  which  was  to  procure  more  effective  disclosure. 

This  legislative  history  is  traced  by  the  lower  court  in|  its 
opinion  on  this  point  (J.  A.  23,  24-26).  It  shows  that  the 
Act  of  January  24,  1S57,  11  Stat.  155,  was  enacted  ‘‘more  ef¬ 
fectually  to  enforce  the  Attendance  of  Witnesses  on  the  Sum¬ 
mons  of  either  House  of  Congress,  and  to  compel  them  to  dis¬ 
cover  Testimony.”  This  is  the  earliest  federal  statute  dealing 
with  immunity  (dissenting  opinion  of  Frankfurter,  J.,  in  United 
States  v.  Monia,  317  U.  S.  424,  432). 6  The  provisions  of  that 
original  statute  were  plainly  directed  at  the  refusal  to  testify 
and  there  is  nothing  in  the  subsequent  legislative  history  tjiat 
shows  an  intent  to  change  that  provision.  In  fact  the  }ast 
word  on  the  subject  contained  in  the  Senate  Report  accompany¬ 
ing  the  unimportant  amendment  of  1938  recited  that  the  com¬ 
mittee  had  added  the  minority  provision  so  that  “a  person 
could  not  have  testimony  he  is  required  to  give  without  privilege 
of  the  rule  against  self-incrimination  used  as  evidence  agaihst 
him  in  a  criminal  proceeding.”  Senate  Report  No.  2108,  7^3th 
Congress.  [Italics  supplied.]  This  legislation  preceded  by 
some  six  years  the  Supreme  Court’s  decision  in  United  State ^  v. 
Monia ,  317  U.  S.  424,  which  declared  that  the  immunity  provi¬ 
sions  of  the  Sherman  Act  applied  even  to  persons  who  did  hot 
invoke  the  constitutional  protection  against  self-incriminatiqn. 
However,  the  ruling  of  the  court  was  based  upon  what  wfas 
considered  “the  well  understood  course  of  legislation  before 
and  after  the  adoption  of  the  statute  involved”  317  U.  S.  at  427, 
and  when  that  test  is  applied  to  this  statute  a  contrary  result 
must  follow  in  conformity  with  Heike  v.  United  States,  227 
U.  S.  131, 142.  1 

‘This  authority  is  strangely  missing  from  the  appellants'  brief.  In  jhe 
argument  below,  counsel  for  appellants  thought  it  controlling.  Not  oply 
that,  but  he  suggested  that  Government  counsel  was  wanting  in  frankness 
in  not  calling  it  to  the  court's  attention  (Tr.  474).  This  suggestion  put  Gov¬ 
ernment  counsel  In  the  position  of  confessing  his  stupidity  in  order  to  defend 
his  honesty  (Tr.  524).  a  task  which  might  have  proved  difficult  except  (or 
an  antecedent  reputation  for  both. 
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The  Supreme  Court  of  the  District  of  Columbia  (the  name  at 
the  time  of  the  District  Court  of  the  United  States  for  the 
District  of  Columbia),  through  Justice  Hoehling,  ruled  in  the 
prosecution  against  Albert  B.  Fall  and  William  Dohemy  that 
evidence  given  before  a  congressional  committee  could  be  used 
against  the  witnesses  in  subsequent  prosecutions  against  them 
when  they  had  not  invoked  protection  under  the  Fifth  Amend¬ 
ment,  the  provisions  of  the  statute  under  discussion  notwith¬ 
standing.  (Criminal  No.  43325,  Criminal  Docket  Supreme 
Court  of  the  District  of  Columbia,  Courthouse,  Washington, 
D.  C.) ;  United  States  Daily,  December  1, 1926,  page  15,  United 
States  Daily,  December  2,  1926,  page  7. 

VII.  The  trial  court  properly  refused  the  motion  for  mistrial 

In  the  waning  minutes  of  this  two-week  trial,  appellants’ 
attorney  asked  the  court  to  declare  a  mistrial  because  of  re¬ 
marks  of  Government  counsel  made  in  the  closing  argument  to 
the  jury.  These  remarks  in  effect  invited  the  jury  to  recall 
the  reaction  of  appellants  when  a  Government  witness  at¬ 
tempted  to  identify  them  as  the  persons  who  had  appeared 
before  the  Congressional  Committee  on  April  4, 1946.  Govern¬ 
ment  counsel  suggested  that  their  conduct  on  that  occasion  did 
not  indicate  the  frankness  and  forthrightness  which  character 
witnesses  called  for  them  had  testified  they  were  reputed  for. 

It  would  be  impossible  to  put  this  incident  into  its  proper 
setting  without  a  most  elaborate  review  of  the  entire  trial.  In 
fact,  no  review  in  a  brief  could  reproduce  the  picture.  A  few 
comments  may  help:  At  the  beginning  of  this  trial  defense 
counsel  in  his  opening  statement  gave  an  eulogistic  biography 
of  each  defendant  (Tr.  112,  et  seq.).  After  a  few  had  been 
glorified  in  this  manner,  Government  counsel  made  a  somewhat 
apologetic  interruption  (Tr.  116),  but  the  effect  of  that  and  the 
court's  admonition  was  not  disastrous  to  the  subsequent  biog¬ 
raphies  (Tr.  11S-T2S).  Shortly  thereafter,  at  a  discussion  at 
the  bench  growing  out  of  another  Government  objection,  coun¬ 
sel  for  the  appellants  exhibited  to  the  court  a  prepared  opening 
statement  (Tr.  133-155).  A  perusal  of  this  in  contrast  with 
the  Governments  opening  statement  (Tr.  95-112)  may  indi¬ 
cate  which  side  was  disposed  at  the  outset  to  inflame  the  jury. 
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After  the  Government  had  closed  its  case,  defense  counsel  in¬ 
troduced  testimony  as  to  the  good  character  of  the  defendants. 
After  some  discussion  on  the  scope  of  this  evidence  (Tr.  1416- 
1423)  evidence  was  introduced  as  to  law-abidingness,  good 
character,  truth  and  veracity,  and  frankness  and  forthright¬ 
ness.  Some  of  these  qualities  were  clearly  not  involved  in  the 
charge,  although  the  Government’s  attempt  to  prove  the  chajrge 
might  suggest  a  deficiency  in  those  virtues.  At  any  rate,  the 
scope  of  such  evidence  was  broad  by  any  test.  Numerous  Wit¬ 
nesses  were  called,  including  Frederic  March,  the  famous  aqtor 
(Tr.  1433,  et  seq.),  his  wife  Florence  Eldridge  March,  a  famous 
actress  (Tr.  143S).  Dean  Doyle  of  George  Washington  Univer¬ 
sity  (Tr.  145S),  and  others  of  standing  and  influence.  It  Was 
even  announced  in  the  presence  and  hearing  of  the  jury  taat 
former  Vice  President  Henry  A.  Wallace  was  expected  to  be  a 
witness  but  could  not  be  present  (Tr.  14S9).  Not  one  of  j:he 
defendants  took  the  stand  and  the  jury  had  before  it  only  their 
eulogies  through  the  mouths  of  their  attorney  and  their  char¬ 
acter  witnesses. 

The  final  argument  of  counsel  for  appellant  was  replete  with 
instances  of  what  the  court  ruled  to  be  improper  argument 
(Tr.  1538,  1539,  1541,  1544,  1544—5,  1554-5,  1558-9,  1561, 
1563). 

If,  goaded  by  these  provocations,  Government  counsel  fyad 
surrendered  to  an  impulse  to  step  beyond  the  bounds  of  pro¬ 
priety,  it  might  have  been  excusable  under  the  circumstances. 
However,  it  is  doubtful  that  the  argument  was  improper.  It 
was  not  inflammatory;  it  asserted  nothing  as  a  fact;  it  madeino 
comment  upon  the  passive  appearance  of  any  defendant ;  it  was 
only  a  suggestion  to  the  jury  that  some  of  the  appellants  iby 
their  positive  conduct  in  the  sight  of  the  jury  had  given  clues  to 
a  character  at  variance  with  their  reputation  as  adduced  by  de¬ 
fense  witnesses.  If  any  criticism  of  the  argument  is  to  be 
found,  it  would  be  that  it  was  unnecessary,  because  a  jury  in 
the  aggregate  observes  much  more  than  counsel.  At  any  rate, 
the  jury  was  being  called  upon  only  to  use  whatever  it  might 
have  found  from  its  own  observation.  This  is  far  from  inflam¬ 
matory  speech  and  far  from  testimony  in  argument,  both  of 
which  have  properly  been  condemned.  The  authorities  cited 
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by  counsel  seem  to  be  clearly  distinguishable  from  the  facts 
in  the  present  case.  In  the  case  of  State  v.  McKinnon,  138 
NW.  523,  15S  Iowa  619,  which  was  a  prosecution  for  rape,  the 
court  found  no  impropriety  in  the  conduct  of  the  prosecuting 
attorney  in  argument  to  the  jury  wherein  he  made  outright 
statements  characterizing  the  conduct  of  the  defendant  (who, 
as  in  this  case,  did  not  take  the  stand)  while  the  complaining 
witness  was  testifying. 

At  any  rate,  even  if  the  remarks  of  Government  counsel  in 
this  case  were  improper,  the  impropriety  was  slight  and  did 
not  justify  the  declaring  of  a  mistrial.  It  was  a  mistrial  which 
appellants’  counsel  wanted  and  asked  for.  He  did  not  ask  that 
the  jury  be  given  corrective  instructions,  which  it  is  submitted 
would  have  been  amply  sufficient  even  if  the  remarks  had  been 
improper.  Furthermore,  his  motion  was  based  on  a  misunder¬ 
standing  of  what  had  been  said.  He  stated  that  Government 
counsel  had  commented  on  the  failure  of  the  defendants  to 
stand  up.  (Tr.  1605-1607). 

VIII.  The  trial  court  committed  no  error  in  failure  to  give 
instructions  on  the  separation  of  the  evidence 

A  short  answer  to  appellants’  argument  that  the  court  gave 
no  instructions  on  the  separation  of  the  evidence  as  to  con¬ 
spiracy  and  the  evidence  as  to  the  substantive  count  is  that 
the  court  was  not  asked  to  do  so.  No  prayer  was  offered  by 
appellants  and  accordingly  no  instruction  was  given.  This 
matter  was  discussed  briefly  in  chambers  in  a  conference  which 
was  unreported. 

Even  now  appellants  do  not  suggest  what  parts  of  the 
evidence  should  have  been  ruled  out  of  the  case  after  the  con¬ 
spiracy  count  was  thrown  out  by  the  court.  It  would  be 
difficult  indeed  to  point  out  in  this  case  or  any  case  a  piece 
of  evidence  which  would  be  admissible  to  prove  a  conspiracy 
among  a  group  of  defendants,  but  would  not  be  admissible  to 
prove  a  joint  offense  among  them.  In  Tomlinson  v.  United 
States,  6S  App.  D.  C.  106,  93  F.  (2d)  652  (1937).  this  Court 
gave  a  ruling  which  is  applicable  here.  Tomlinson  was  con¬ 
victed  as  an  absent  accessory  of  robbery  with  two  others  who 
participated  in  that  robbery.  Evidence  was  received  to  show 
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that  Tomlinson  and  one  of  those  two  others  and  a  third  persqn, 
who  was  not  accused,  had  sometime  before  this  robbery  driven 
past  the  shop  of  the  victim  to  look  it  over  preparatory  to  a 
robbery.  It  was  held  that  this  evidence  was  properly  received. 

The  jury’s  confusion  which  caused  it  to  ask  the  question  it 
did  while  deliberating  (Appellants’  Brief  78-79,  J.  A.  613-4) 
could  hardly  be  attributed  to  a  failure  to  give  the  unspecified 
instructions  which  appellant  would  like.  If  appellant  could 
not  word  them  into  a  prayer,  the  jury  could  not  be  expected 
to  understand  them  either.  In  fact  the  jury’s  confusion  qn 
the  subject  of  whether  they  should  return  a  verdict  as  to  ea^h 
individual  defendant  or  the  group  is  not  easy  to  understand  in 
view  of  the  court’s  charge  in  the  last  paragraph  of  its  instruc¬ 
tions  that  they  should  render  a  separate  verdict  of  guilty  or 
not  guilty  as  to  each  of  the  defendants  (J.  A.  611). 

I 

IX.  The  court  did  not  err  in  any  other  respect 

Under  this  point,  the  appellants  list  in  their  brief  vario|i3 
points  of  presumably  less  importance.  They  will  be  answered 
briefly. 

The  court  properly  ruled  that  the  records  were  pertinent  to 
the  matter  under  inquiry.  The  evidence  on  this  point  was  over¬ 
whelming.  In  the  case  of  Endicott  Johnson  Corporation  jv. 
Perkins,  317  U.  S.  501,  the  court  ruled  that  the  Department  jaf 
Labor  under  statutory  procedure  was  entitled  to  a  subpoena  jlo 
require  the  production  before  it  of  all  records  of  a  company  |j,t 
a  time  when  for  all  the  Department  knew  it  had  no  jurisdiction 
whatever  over  that  company.  The  court  held  that  the  Distript 
Court,  which  the  Labor  Department  had  invoked  for  enforce¬ 
ment  of  the  subpoena,  had  no  jurisdiction  to  pass  upon  whether 
the  Labor  Department  had  jurisdiction  over  that  particular 
company  (317  U.  S.  at  509).  At  the  conclusion  of  its  opinion, 
the  court  made  use  of  the  following  language  which  is  apposite 
here: 

i 

Nor  was  the  District  Court  authorized  to  decide  the 
question  of  coverage  itself.  The  evidence  sought  by  the 
subpoena  was  not  plainly  incompetent  or  irrelevant  to 
any  lawful  purpose  of  the  Secretary  in  the  discharge  qf 
her  duties  under  the  Act,  and  it  was  the  duty  of  tlje 
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District  Court  to  order  its  production  for  the  Secretary’s 
consideration.  The  Secretary  may  take  the  same  view 
of  the  evidence  that  the  District  Court  did,  or  she  may 
not.  The  consequence  of  the  action  of  the  District  Court 
was  to  disable  the  Secretary  from  rendering  a  complete 
decision  on  the  alleged  violation  as  Congress  had  directed 
her  to  do.  and  that  decision  was  stated  by  the  Act  to  be 
conclusive  as  to  matters  of  fact  for  purposes  of  the  award 
of  government  contracts.  Congress  sought  to  have  the 
procurement  officers  advised  by  the  experience  and  dis¬ 
cretion  of  the  Secretary  rather  than  of  the  District 
Court.  To  perform  her  function  she  must  draw  infer¬ 
ences  and  make  findings  from  the  same  conflicting  ma¬ 
terials  that  the  District  Court  considered  in  anticipating 
and  foreclosing  her  conclusions. 

The  petitioner  has  advanced  many  matters  that  are 
entitled  to  hearing  and  consideration  in  its  defense 
against  the  administrative  complaint,  but  they  are  not 
of  a  kind  that  can  be  accepted  as  a  defense  against  the 
subpoena. 

The  subpoena  power  delegated  by  the  statute  as  here 
exercised  is  so  clearly  within  the  limits  of  Congressional 
authority  that  it  is  not  necessary  to  discuss  the  constitu¬ 
tional  questions  urged  by  the  petitioner,  and  on  the 
record  before  us  the  cases  on  wffiich  it  relies  are  inappli¬ 
cable  and  do  not  require  consideration. 

The  claim  of  the  appellants  that  they  were  misled  by  the 
aiding  and  abetting  theory  is  without  support.  The  conspiracy 
count  itself  put  them  on  notice  that  evidence  would  be  intro¬ 
duced  in  an  attempt  to  show  concerted  action  on  the  part  of 
the  accused  persons  which  is  the  essence  of  the  accessory  theory 
of  guilt.  Appellant  Barsky  knew  that  he  had  not  appeared  be-, 
fore  the  Congressional  Committee  on  April  4.  Counsel  for  the 
Government  in  his  opening  statement  said  that  the  indictment 
was  incorrect  as  to  him  insofar  as  it  said  that  he  was  to  appear 
on  April  4,  and  that  his  appearance  and  default  occurred  on 
April  13.  but  that  in  addition  to  his  own  default  he  conspired 
to  influence  and  persuade  the  others  to  make  their  default  on 
April  4  (Tr.  111-2).  Although  this  statement  undoubtedly 


33 


was  made  in  reference  to  the  conspiracy  count,  it  necessarily 
pointed  to  a  theory  of  aiding  and  abetting  insofar  as  the  sub¬ 
stantive  count  was  concerned.  The  statements  in  appellants’ 
brief  (p.  81)  that  the  “defense  was  conducted  on  the  theory 
that  the  substantive  charge  of  violation  of  Section  192  by  each 
individual  defendant  was  in  issue”  suggests  the  question  as  to 
what  the  defense  would  have  been  had  that  theory  been  correct. 
Character  evidence,  which  was  all  the  defendants  offered,  would 
be  no  more  and  no  less  applicable  in  either  event.  The  clajm 
of  surprise  does  not  seem  well  founded.  | 

The  variance  as  to  appellant  Barsky  was  not  fatal.  The  fa<j;ts 
on  which  his  guilt  was  founded  were  plainly  indicated  in  the 
opening  statement  of  government  counsel,  and  under  the  facts 
of  this  particular  case  were  necessarily  known  to  Barsky  hijn- 
self.  Ordinarily  proof  of  a  crime  within  the  period  of  the  statute 
of  limitations  is  sufficient.  Allred  v.  United  States,  146  F.  (^d) 

CONCLUSION 
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The  appellants  received  a  trial  characterized  by  the  utmost 
fairness;  the  evidence  received  against  them  was  legally  ad¬ 
missible;  and  their  conviction  on  the  undisputed  facts  ajid 
applicable  law  was  inevitable.  The  judgments  should  be  sus¬ 
tained. 

Respectfully  submitted. 

George  Morris  Fay, 

United  States  Attorney, 
Charles  B.  Murray, 

John  P.  Burke, 

Sidney  S.  Sachs, 

Assistant  United  States  Attorneys, 

Attorneys  jor  Appellee. 


U.  S.  GOVERNMENT  PRINTING  OFFICE:  1947 


No.  9602 

REPLY  BRIEF  FOR  APPELLANTS 


■Hntteii  States  (Emurt  of  Appeals 

District  of  Columbia 


Edward  K.  Barsky,  et  al.,  Appellants, 

v. 


United  States  of  America,  Appellee. 


i 


Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Columbia 


ffanm  Stmts  Court  of  Appeals 

fnr  the  Custrict  of  Columbia 

FILED  nov  2  4 1947 


On  the  Brief: 

Herbert  J.  Fabricant 
Robert  H.  Goldman 
Murray  A.  Gordon 
Lester  M.  Levin 


0.  John  Rogge, 

401  Broadway 
New  York  13,  N.  Y. 

Wolf,  Popper,  Ross  &  Wolf, 
160  Broadway 
New  York  7,  N.  Y. 

902  20th  Street  N.  W. 
Washington,  D.  C. 

Osmond  K.  Fraenkel, 

120  Broadway 
New  York  7,  N.  Y. 

Attorneys  for  Appellants 


1 


I.  The  Resolution  Violates  the  First  Amendmentj 
I-B.  The  Resolution  is  Unconstitutional  Because 
of  the  Vagueness  of  Its  Terms . 

o  I 

II.  The  Doctrine  of  Yick-Wo  v.' Hopkins  Is  Applic-j 
able  to  the  Instant  Prosecution . 


3 


a 


III.  The  Alleged  Subpoenas  Were  Insufficient  in  that  i 

Appellants  Did  Not  Have  Custody  of  the  Rec-! 
ords  Summoned . ! 

IV.  Wilfnluess  . 

V.  Section  634  Applies  to  the  Case  at  Bar . | 

VI.  The  Trial  Court  Committed  Reversible  Error  in  j 
Permitting  Statements  of  the  United  States  At¬ 
torney  on  His  Closing  Argument  Which  Were  j 

Highly  Prejudicial  and  Inflammatory . 

VII.  The  Commingled  Evidence  on  the  Conspiracy 
and  Substantive  Counts  Requires  a  New  Trial 
Conclusion  . 


8 

10 

11 


14 

15 
1G 


CASES  CITED 


Alkon  v.  United  States,  163  Fed.  810  (C.  C.  A.  1, 
1908)  .  |  13 


Commissioners  v.  Sellew,  99  U.  S.  624  (1879) . 

Counsclman  v.  Hitchcock,  142  U.  S.  547  (1891) . . .  .lln 
Jacobs  v.  United  States,  161  Fed.  694  (C.  C.  A.  1, 

1908)  . 

Ivilbourn  v.  Thompson,  103  U.  S.  16S  (1881) . 

McCarthy  v.  Arndstein,  266  U.  S.  234  (1924) . 

McGrain  v.  Daugherty,  273  U.  S.  135  (1927) . 

Screws  v.  United  States,  325  U.  S.  91  (1945) . 

Tomlinson  v.  United  States,  GS  App.  D.  C.  106,  93 


1 13 

i  5 
12 

4 

10 


F.  (2)  652  (1937) 


11 


INDEX  (Continued) 


PAGE 

United  States  v.  DeLorenzo,  151  F.  (2)  122  (C.  C.  A. 

2,  1945)  .  12 

United  States  v.  Mouia,  317  U.  S.  424  (1943) . 13. 13n 

United  States  v.  Pink,  315  U.  S.  203  (1942) .  3 

Wilson  v.  United  States,  221  U.  S.  361  (1911) .  9 

Vick- Wo  v.  Hopkins,  118  U.  S.  356  (1S86) . 6,  7n 

STATUTES 

Amendment  I,  Constitution .  1,6 

Amendment  V,  Constitution . 10,11,12 

Civil  Rights  Act  (18  U.  S.  C.,  Section  52) .  10 

Legislative  Reorganization  Act  of  1946,  Public  Law 

No.  601,  ch.  753,  section  121 .  1,2 

United  States  Code,  Title  2,  Section  192 . 3,  lln 

United  States  Code,  Title  28,  Section  634. .  .11,  lln,  12, 13n 

ARTICLES 

Littauer  “The  Unfreezing  of  Foreign  Funds”  (1945) 

45  Columbia  Law  Review  132 .  3 

OTHER  AUTHORITIES 

8  Wigmore  on  Evidence  (3rd  ed.,  1940),  Sections  2252, 

2283  . 12,13 


Initeii  Stales  (Court  of  Appeals 

District  of  Columbia 


No.  9602 


Edward  Iv.  Barsky,  et  al.,  Appellants, 

v.  j 

United  States  of  America,  Appellee. 
— 

Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Columbia 
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REPLY  BRIEF  FOR  APPELLANTS 

I. 

The  Resolution  Violates  the  First  Amendment 

AVitli  respect  to  appellants’  contention  that  the  Resolu¬ 
tion  violates  the  First  Amendment  the  Government  asserts 
that  appellants  have  failed  “to  distinguish  between  an  in¬ 
vestigation  for  legislative  purposes  and  a  law  already  on 
the  statute  books”  (Gov.  Brief,  p.  13);  that  the  investiga¬ 
tory  power  is  broader  than  the  legislative  power  (G|ov. 
Brief,  pp.  13-15) ;  and,  therefore,  that  the  limitations  Im¬ 
posed  by  the  First  Amendment  upon  other  forms  of  legisla¬ 
tion  are  not  fully  applicable  to  legislation  authorizing  an 
investigation. 

If  the  First  Amendment  be  read  literallv,  this  contlen- 
tion  of  the  Government  has  no  merit.  For  the  First  Amend¬ 
ment  reads  that  Congress  shall  “make  no  law”  abridging 
freedom  of  expression,  and  at  the  present  time  the  Resolu¬ 
tion  has  been  enacted  as  part  of  a  law  (Legislative  Retor- 
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ganization  Act  of  1946,  Public  Law  ~:601.  cb.  753,  section 

121). 

The  more  serious  defect  in  the  Government’s  brief  is  the 
failure  to  appreciate  that  the  appellants  are  contending 
that  the  effect  of  the  unrestricted  investigation  by  the 
House  Committee  is  to  impair  political  expression  pro¬ 
tected  by  the  First  Amendment  (App.  Main  Brief,  pp. 
11-15)*.  The  fact  that  the  subject  matter  of  a  legislative 
investigation  may  be  broader  than  the  subject  matter  of 
legislation  becomes  irrelevant  in  view  of  the  appellants’ 
contention  that  the  effect  of  the  investigation  itself,  regard¬ 
less  of  the  effect  of  the  legislation  which  might  be  contem¬ 
plated  by  the  inquiry,  is  to  abridge  constitutionally  pro¬ 
tected  speech.  The  ordinary  exercise  of  the  investigatory 
power  does  not,  by  inquiring  into  an  area  which  could  not 
constitutionally  be  the  subject  matter  of  legislation,  thereby 
exert  any  effect  upon  that  area.  Thus  a  congressional  in¬ 
vestigating  committee  examining  into  intra-state  commerce 
as  an  incident  to  the  regulation  of  inter-state  commerce  is 
not  thereby  regulating  or  otherwise  effecting  the  intra-state 
commerce  being  examined.  But  the  unrestricted  inquiry 
into  propaganda  is  different  from  the  above  illustration 
in  that  not  only  is  it  an  inquiry  into  matters  as  to  which 
Congress  may  not  legislate,  but  in  addition,  the  inquiry 
itself  has  the  expressed  and  intended  effect  of  abridging 
expression  ichich  is  constitutionally  protected  (see  App. 
Main  Brief,  pj>.  14-15). 

The  abridgement  of  constitutionally  protected  speech 
permitted  by  the  investigation  authorized  by  the  Resolution 
is  the  abridgement  of  a  right,  guaranteed  by  the  Constitu¬ 
tion,  by  governmental  action.  And  it  is  inconsequential 
that  the  action  is  taken  under  the  guise  of  a  resolution 
creating  an  investigating  committee  rather  than  under  the 
guise  of  a  law  prohibiting  or  making  illegal  such  expression 

*  It  will  bo  noted  that  the  Government  nowhere  disputes  appellants’  con¬ 
tention  that  the  investigations  conducted  by  the  Committee  have  the  actual  as 
well  as  the  potential  effect  of  abridging  freedom  of  expression. 
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of  opinion.  For  tlie  Bill  of  Rights  is  a  limitation  upoin  the 
action  of  the  federal  government  and  restrains  all  ageincies 
of  that  government,  be  it  Congress  in  the  enactment  of 
laws,  the  judiciary  in  the  conduct  of  its  business  (see  App. 
Main  Brief,  pp.  3-4),  or  even  the  executive  in  the  making 
of  agreements  between  countries  ( United  States  v.  pink, 
315  U.  S.  203  (1942) ;  Littauer,  “The  Unfreezing  of  Foreign 
Funds”  (1945)  45  Columbia  law  rev.  132,  160-167). 

There  is  no  reason  in  policy  or  common  sense  why  a  con¬ 
gressional  committee  should  be  immune  from  the  restric¬ 
tions  imposed  upon  every  other  agency  of  government. 


The  Resolution  Is  Unconstitutional  Because  of  the 
Vagueness  of  Its  Terms 

Since  the  Government’s  brief  virtually  concedes  that 
the  terms  of  the  Resolution  are  so  vague  and  indefinite  that 
if  they  were  the  operative  terms  of  a  criminal  statute 
that  statute  would  be  unconstitutional  (see  Gov.  Brief,  pp. 
16-17),  it  is  unnecessary  to  elaborate  further  the  delnon- 
stration  contained  at  pages  26  to  35  of  appellants’  main 
brief. 

The  Government  contends,  however,  that  the  Resolu¬ 
tion  is  nevertheless  constitutional  because  the  test  appli¬ 
cable  to  any  other  criminal  statute  may  not  be  invoked 
here.  Thus,  while  the  Government  admits  that  one  must 
look  to  the  Resolution  to  supply  the  standards  of  ^uilt 
necessary  for  the  criminal  sanctions  contained  in  Section 
192  of  Title  2  of  the  United  States  Code,  it  urges  tha ;  the 
Resolution  is  designed  to  impel  rather  than  to  confine  an 
investigation  “at  a  time  when  the  facts  relevant  to  legisla¬ 
tion  are  not  known”  and  that  the  Resolution  need  not, 
therefore,  “have  the  exactness  of  terms”  required  of  a 
criminal  statute  (Gov.  Brief,  p.  17).  But  the  circumstance 
that  “the  facts  relevant  to  legislation  are  not  known”  prior 
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to  an  investigation  is  no  basis  for  the  failure  of  the  Resolu¬ 
tion  to  define  with  any  measure  of  clarity  the  area  of  in¬ 
vestigation  as  to  which  facts  are  sought.  This  failure  must 
be  recognized  as  a  fatal  defect  in  the  Resolution  when  it  is 
considered  that  the  Supreme  Court,  instead  of  characteriz¬ 
ing  the  terms  of  a  resolution  authorizing  an  investigation 
merely  as  a  guide  for  the  investigating  committee  ( cf .  Gov. 
Brief,  p.  17),  has  repeatedly  stated  that  a  witness  before  a 
committee  may  “rightfully  refuse  to  answer  where  the 
bounds  of  the  power  are  exceeded  or  the  questions  are 
not  pertinent  to  t ho  matter  under  inquiry”  (McGrain  v. 
Daughrri y,  272  I .  S.  125,  176  (1927) ;  see  App.  Main  Brief, 
pp.  25-37)  thereby  indicating  that  the  terms  of  an  authoriz¬ 
ing  resolution  should  serve  to  enable  a  witness  to  deter¬ 
mine  whether  he  need  answer  a  question  put  to  him.  This 
Resolution,  then,  is  not  to  be  treated  merely  as  a  guide  for 
the  Committee,  but,  more  important,  as  a  standard  whereby 
a  witness  can  determine  whether  or  not  he  is  obliged  to 
produce  books  or  records  or  answer  questions.  And  conse¬ 
quently,  as  in  the  instance  of  any  other  criminal  statute, 
the  Resolution  must  be  tested  as  to  the  clarity  and  meaning¬ 
fulness  of  the  terms  which  should  inform  the  witness  in  ad¬ 
vance  as  to  what  constitutes  the  crime  of  a  contempt  of  the 
House  Committee.  Under  such  a  test,  the  Resolution  is 
plainly  unconstitutional. 

The  analogy  suggested  by  the  Government  (Gov.  Brief, 
p.  17)  with  reference  to  perjury  prosecutions  does  not  alter 
this  conclusion.  For  where  a  question  is  not  pertinent  to  a 
matter  under  inquiry,  the  witness  has  the  right  to  refuse  to 
respond — he  does  not  have  the  right  to  lie.  Pertinency  is, 
therefore,  a  bona  fide  consideration  where  the  witness  re¬ 
fuses  to  testify;  it  is  more  in  the  nature  of  an  afterthought 
where  the  witness  lies.  Once  a  witness  has  undertaken  to 
answer  a  question  it  may  be  assumed  that  he  supposed  the 
question  to  be  material.  The  perjury  cases  cited  by  the 
Government  (Gov.  Brief,  p.  17),  where  the  courts  brushed 
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aside  the  argument  that  the  standards  were  not  sufficiently 
clear  to  determine  materiality,  are  not  here  applicable  for 
they  indicate  that  the  witness  should  have  exercised  his 
right  to  refuse  to  answer  because  the  question  was  not 
material.  In  which  event  he  would  not  have  been  enmeshed 
in  a  false  statement.  And  since  the  refusal  to  answer  is 
the  proper  recourse  of  the  witness  where  the  question  is  not 
pertinent,  it  would  be  anomalous  to  vitiate  that  recourse 
by  providing  standards  so  vague  and  meaningless  ajs  to 
make  it  impossible  for  a  witness  to  determine  what  ques¬ 
tions  are  pertinent. 

Finally,  the  Government  contends  that  the  scope  of  the 
investigation  is  within  constitutional  limits  since  thc[  in¬ 
vestigation  has  a  legislative  purpose  in  that  some  of  the 
matters  inquired  into  could  be  the  subject  of 
(Gov.  Brief,  pp.  18-19).  This  argument  ignores 
lying  contention  of  appellants  with  regard  to 
Appellants  have  never  contended  that  it  migh 
been  possible  for  Congress  to  establish  a  committee  which, 
under  precise  and  limited  terms  of  reference,  could  inquire 
into  certain  things  which  might  affect  the  security  of  the 
nation  and  some  of  the  imagined  evils  described  by  the 
Government  (Gov.  Brief,  p.  18).  The  trouble  is  that  Con¬ 
gress  did  not  do  this.  It  did  not  in  any  way  limit  the  inquiry 
but  instead  permitted  a  wide  roving  examination  into  opin¬ 
ion  using  terms  of  reference  which  even  the  Government 
does  not  claim  have  any  ascertainable  meaning.  £j*ucli 
a  general  investigation  into  the  private  affairs  of  private 

citizens  has  been  condemned  by  the  Supreme  Court  since 

*  | 

Kil bourn  v.  Thompson ,  103  U.  S.  168  (1881),  where,  as  here, 
there  is  no  real  prospect  of  legislation  emanating  from  “hat 
investigation  (see  App.  Main  Brief,  pp.  41-49). 

The  purported  legislative  purposes  of  the  investigation 
as  described  in  the  Government’s  brief  are  an  insufficient 
basis  for  the  general  inquiry  authorized  by  the  Resolution. 
In  the  first  place,  it  is  significant  that  the  Government  jhas 


legislation 

°  j 

the  under¬ 
vagueness, 
t  not  have 
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not  indicated  that  the  investigation  of  “un- American’ * 
propaganda  has  any  legislative  purpose.  And  the  legisla¬ 
tive  purpose  suggested  with  respect  to  the  investigation 
into  “subversive’’  propaganda  is  legislation  which  would 
be  unconstitutional  under  the  clear  and  present  danger  test 
heretofore  established  by  the  Supreme  Court  (see  App. 
Main  Brief,  pp.  16-26).  Xor  does  the  contention  that  the 
people  “must  know  not  only  what  is  said  but  who  says  it” 
(Gov.  Brief,  p.  19)  supply  the  investigation  authorized  by 
the  Resolution  with  a  proper  legislative  purpose  for  in  fact 
the  designation  “un-American”  or  “subversive”  are  not 
identification  tags — these  terms  are  political  epithets  which 
are  judgments  based  upon  the  content  of  the  propaganda 
rather  than  upon  the  identity  of  the  propagandists. 

An  investigation  in  a  field  protected  by  the  First 
Amendment  must  be  predicated  on  a  more  substantial 
foundation  than  the  mere  remote  possibility  that  legisla¬ 
tion  will  result  from  that  inquiry.  It  is  not  enough  that 
there  “may  well  be”  legislation  passed  with  respect  to 
this  inquiry,  although  “it  may  take  long  to  find”  such 
legislation.  And  if  sincerity  in  the  pursuit  of  legislation 
be  the  test,  as  the  Government  suggests  (Gov.  Brief,  p.  19)r 
then  this  Court  should  take  cognizance  of  the  fact  that  in 
nine  years  this  Committee  and  its  predecessors  have 
produced  only  one  valid  piece  of  legislation,  and  that  the 
Committee  and  its  members  have  expressly  stated  that 
“exposure”  rather  than  legislation  was  their  intention 
(see  App.  Main  Brief,  pp.  14-15). 

II. 

The  Doctrine  of  Yick-Wo  v.  Hopkins  Is  Applicable 
to  the  Instant  Prosecution 

In  response  to  the  appellants*  contention  that  it  was 
error  to  exclude  evidence  of  the  discriminatory  manner  in 
which  the  Committee  administered  its  investigatory  powers 
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under  the  Resolution,  the  Government  argues  that  the)  evi¬ 
dence  was  irrelevant  in  that  it  referred  to  acts  of  the  Com¬ 
mittee  unrelated  to  the  case  at  bar  (Gov.  Brief,  pp.  19-21), 
and  that  in  no  event  could  the  abuse  of  the  powers  accorded 
the  Committee  nullify  the  Resolution  if  the  Resolution 
were  otherwise  valid  on  its  face  (Gov.  Brief,  p.  20). 

Again  the  Government  has  failed  to  understand  the 
import  of  appellants’  position.  Appellants  do  not  contend 
upon  this  appeal  that  the  Resolution  was  invalid  because 
of  its  discriminatory  administration*  but,  rather,  that 
“this  prosecution”  is  discriminatory  and  illegal  (App. 
Main  Brief,  p.  51)  (italics  added). 

Moreover,  the  proof  offered  was  not  of  unrelated  in¬ 
stances  of  discrimination.  Appellants’  theory  was  ‘{that 
the  habitual  and  consistent  administration  of  a  statuje  so 
as  to  discriminate  unfairly  against  one  group  or  individual 
constitutes  any  instance  of  such  discriminatory  actioty”  a 
violation  of  the  due  process  clause  and  in  accordance  jwith 
this  theory  proof  was  offered  to  show  “that  this  prosecu¬ 
tion  is  based  upon  a  discriminatory  and  illegal  administra¬ 
tion  of  this  Resolution”  (App.  Main  Brief,  pp.  50-51) 
(italics  added).  Indeed,  appellants  unsuccessfully  sought 
to  introduce  into  the  record  that  the  House  Committee  was 
motivated  by  an  evil  and  discriminatory  intent  ii  its 
efforts  to  harass  the  Joint  Anti-Fascist  Refugee  Com¬ 
mittee  (J.  A.  329-331,  336-337,  338,  461,  463,  464-465,  470, 
498)  and  that  at  the  hearing  of  April  4,  1946,  the  Com¬ 
mittee  employed  abusive  and  oppressive  tactics  in  its 
treatment  of  the  appellants  as  witnesses  (J.  A.  392-407, 
420,  476-479,  471-473,  Gov.  Exh.  6,  passim).  Indeed,  every 
effort  on  the  part  of  appellants  to  demonstrate  that  the 
Committee’s  acts  with  respect  to  the  Joint  Anti-Fascist 

Refugee  Committee  were  politically  motivated  by  !eon- 
* - 

*  Yiclc-Wo  v.  Hopkins ,  118  U.  S.  356  (1886),  docs,  however,  stand  f<|>r  the 
proposition  that  a  consistent  pattern  of  discrimination  in  the  administration  of 
a  statute  fair  on  its  face  renders  the  statute  unconstitutional. 
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siderations  consistent  with  a  prior  pattern  of  discrimina¬ 
tion  by  the  Committee  was  barred  by  the  frequent  rulings 
of  the  trial  Court  ( J.  A.  392-407,  420,  329-331,  336-337,  338, 
461,  463,  464,  465,  470,  471-473,  476-479)  that  this  was  not 
a  “political”  case  but  simply  a  trial  involving  the  single 
issue  of  whether  or  not  a  contempt  was  committed.  No 
such  ruling  was  necessary  unless  appellants  were  assert¬ 
ing  and  attempting  to  prove  that  the  Committee  was  em¬ 
ploying  its  powers  under  the  Resolution  to  discriminate 
against  the  Joint  Anti-Fascist  Refugee  Committee  as  it 
had  discriminated  against  other  groups  and  individuals 
with  which  the  Committee  disagreed  politically.  It  was 
error  to  exclude  that  proof. 

IIL 

The  Alleged  Subpoenas  Were  Insufficient  in  that 
Appellants  Did  Not  Have  Custody  of  the 
Records  Summoned 

As  a  response  to  appellants’  contention  that  the  ap¬ 
plicable  authorities  do  not  require,  in  response  to  a  sub¬ 
poena  duces  tecum ,  the  production  of  books  and  records 
not  in  the  possession  of  the  person  served,  the  Goverment 
asserts  that  such  a  doctrine  creates  some  difficulties  in  ob¬ 
taining  those  records  by  means  of  a  subpoena  duces  tecum 
(Gov.  Brief,  pp.  22-25).  But  it  is  no  justification  for  con¬ 
victing  a  person  not  in  custody  of  records  to  suggest  that 
otherwise  difficulties  might  arise  in  obtaining  the  records. 
The  reference  to  the  possible  “freezing”  of  the  records  in 
the  custody  of  one  who  might  have  an  excuse  for  not  pro¬ 
ducing  them  (Gov.  Brief,  p.  23),  has  no  support  whatever 
in  this  case.  Surrender  of  the  records  here  was  refused 
by  Miss  Bryan,  the  custodian,  on  constitutional  grounds. 
The  validity  of  her  position  could  have  been  tested  judi¬ 
cially  by  proceeding  against  her.  There  was  no  necessity 
whatever  for  subpoenaing  defendants,  members  of  the 
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Board,  when  the  only  purpose  of  such  subpoena  could 
have  been  an  attempt  to  intimidate  them  into  foregoing  a 
test  of  the  issue. 

Indeed,  even  if,  after  judicial  determination  that  Miss 
Bryan  was  compelled  to  produce  the  records,  she  continued 
to  refuse  their  production,  the  appropriate  method  for 
the  Committee  to  pursue  was  to  resort  to  a  writ  of  seizure 
and  thereby  obtain  possession  of  the  books. 

There  is  nothing  contrary  in  Wilson  v.  United  Sfates, 
221  U.  S.  361  (1911).  All  that  was  there  decided  was  that 
an  individual  in  possession  of  the  books  of  a  corpoilation 
cannot  claim  his  individual  privilege  against  self-incrimi¬ 
nation.  The  discussion  quoted  by  the  Government  (Gov. 
Brief,  p.  24)  was  wholly  unnecessary  to  the  decision.  The 
Supreme  Court,  in  suggesting  that  members  of  a  corporate 
board  might  be  punished  for  failure  to  comply  with  a  sub¬ 
poena  directed  to  the  corporation,  suggested  the  analogy 
of  a  mandamus  order  as  had  been  passed  on  in  Conpnis- 
sioners  v.  Selleiv,  99  U.  S.  624  (1879).  There  is,  however, 
a  vast  distinction  between  the  two  forms  of  legal  process. 
A  mandamus  order  issues  only  after  a  hearing  wherjj  the 
party  to  which  it  is  directed  has  had  an  opportunity  to 
contest  the  merits.  Obviously,  after  a  determinatioiji  the 
party  itself  must  be  bound  to  take  whatever  appropriate 
action  the  Court  has  directed.  If  the  party  is  a  corporation, 
it  must  act  through  its  directors ;  if  it  is  an  unincorporated 
association  it  must  act  through  its  officers  or  other  ap¬ 
propriate  governing  body.  However,  a  subpoena  issues 
without  any  previous  judicial  determination.  The  person 
to  whom  it  has  been  addressed  has  had  no  day  in  court. 
Unlike,  therefore,  an  order  of  the  court  made  after  a  hear¬ 
ing,  it  does  not  require  affirmative  action  except  insofar 
as  the  person  to  whom  it  is  directed  is  himself  in  a  position 
to  give  compliance.  Moreover,  it  should  be  noted  that 
in  this  case  the  subpoenas  were  not  directed  to  the  organiza¬ 
tion  but  to  the  separate  individuals. 
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IV. 

Wilfulness 

While  this  court  has  construed  the  meaning  of  wilful¬ 
ness  in  the  Fields  case  just  decided,  we  respectfully  submit 
that  the  construction  there  given  to  this  word  is  at  variance 
to  the  applicable  decisions  of  the  Supreme  Court  (see  App. 
Main  Brief,  pp.  ()5-72). 

In  any  event,  we  submit  that  the  Fields  case  does  not 
control  the  case  at  bar.  The  resolution  under  which  the 
Congressional  Committee  was  functioning  there  was  clear 
and  specific.  Here,  as  we  have  demonstrated  in  our  main 
brief  without  challenge  by  the  Government  in  its  reply,  the 
Resolution  establishing  the  Committee  is  vague  and  uncer¬ 
tain.  Thus,  in  order  to  save  the  Resolution  from  attack 
under  the  Fifth  Amendment  it  is  necessary  to  show  that 
defendants  knew  what  it  was  the  Resolution  was  intended 
to  encompass. 

Such  is  the  holding  in  Scrcics  v.  United  Stales .  325  U.  S. 
91  (1945).  There  it  was  argued  that  one  of  the  provisions 
of  the  Civil  Rights  Act  (18  U.  S.  C.  §52)  was  too  vague 
because  it  contained  no  definition  of  what  were  the  constitu¬ 
tionally  protected  rights,  infringement  of  which  was  pro¬ 
hibited.  The  majority  of  the  Court  avoided  decision  of  this 
question  by  ruling  that  the  statute  would  he  clearly  consti¬ 
tutional  only  if  the  requirement  of  the  law  that  the  act  be 
wilful  be  interpreted  so  as  to  involve  more  than  mere  delib¬ 
erateness.  Because  in  that  case  there  had  been  no  sufficient 
instruction  that  the  act  was  done  with  an  improper  pur¬ 
pose,  the  Court  reversed  even  though  no  exception  had  been 
taken.  So  in  the  case  at  bar  we  respectfully  submit  that 
the  definition  of  wilfulness  contended  for  by  appellants  in 
the  main  brief  must  be  applied  here  in  order  to  save  the 
Resolution  from  the  condemnation  of  vagueness,  entirely 
aside  from  the  correctness  of  the  decision  in  the  Fields  case. 
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Section  634  Applies  to  the  Case  at  Bar 

Appellants  have  urged  that  the  plain  language  of  Sec¬ 
tion  634  made  it  error  to  admit  the  testimony  of  appel¬ 
lants  before  the  Committee  (App.  Main  Brief,  pp.  7^-75) ; 
and  although  Section  634  does  not  by  its  terms  require 
that  a  witness  claim  his  privilege  against  self-incrimina¬ 
tion  in  order  that  Section  634  be  applicable,  the  Govern¬ 
ment  answers  that  that  testimony  of  the  appellants  is 
admissible  since  no  claim  of  privilege  was  asserted  by 
appellants  before  the  Committee  (Gov.  Brief,  pp.  25-28). 

The  logic  of  the  Government’s  position  is  astounding. 
It  expressly  urges  this  Court  to  disregard  a  statute  4hich 
was  specifically  passed  with  respect  to  testimony  given 
before  a  Congressional  committee — and  it  urges  this  Cpourt 
to  disregard  that  statute  not  only  in  a  contempt  prosecu¬ 
tion  but  in  any  prosecution  where  the  Government  might 
deem  it  advisable  to  introduce  testimony  given  before  a 
congressional  committee.  Upon  analysis  the  Government’s 
position  may  be  stated  as  follows:  Section  634  is  either 
“a  gratuity  unwitingly  given  by  the  Congress”  (Gov. 
Brief,  p.  20)  because  the  Fifth  Amendment  does  not  apply 
to  a  legislative  inquiry;  or  that,  if  the  Fifth  Amendment 
does  apply  to  a  legislative  inquiry,  then  Section  634  is 
unconstitutional  because  it  does  not  provide  an  adequate 
substitute  for  the  privilege  against  self-incriniinatjon.* 
In  either  event,  the  Government  urges  that  Section  634  be 
disregarded  and  the  testimony  admitted. 

Neither  of  the  foregoing  reasons  urged  bv  the  Goyern- 
_ 

*Thc  Government's  contention  that  Section  634  may  be  an  inadequate 
substitute  in  terms  of  Counsehnan  v.  Hitchcock,  hi  fra,  is  a*  far  more  dangerous 
contention  than  the  Government  apparently  realized.  Tt  is  not  Section  634 
which  would  be  unconstitutional  but  Section  192  of  Title  2  of  the  ifnited 
States  Code — the  section  upon  which  this  entire  prosecution  is  predicated — 
which  would  be  unconstitutional  if  Section  634  were  in  fact  to  be  considered 
as  a  complete  substitute  for  the  privilege  against  self-incrimination  and  a  wit¬ 
ness  before  a  congressional  committee  could  be  compelled  to  testify  ovJ>r  his 
claim  of  privilege. 
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ment  for  tlie  disregard  of  Section  634  is  valid.  The  au¬ 
thorities  are  clear  to  the  effect  that  the  privilege  against 
self-incrimination  extends  to  any  proceeding,  including  a 
legislative  inquiry,  where  a  witness  may  be  compelled  to 
give  incriminating  testimony  ( McCarthy  v.  Arnd  stein,  266 
U.  S.  234  (1924) ;  Counselman  v.  Hitchcock,  142  U.  S.  547, 
562  (1891);  United  Stott's  v.  Dc Lorenzo ,  151  F.  (2)  122 
(CCA  2,  1945);  8  Wigmorc  on  Evidence  (3rd  ed.,  1940), 
$2252,  pp.  325-326).  On  the  other  hand,  the  applicability 
of  the  privilege  against  self-incrimination  to  a  legislative 
inquiry  does  not  necessarily  mean  that  Section  634  is 
unconstitutional  because  it  does  not  grant  complete  im- 

munitv.  As  was  indicated  in  United  States  v.  J)e Lorenzo . 
*  / 

supra,  at  page  124,  a  witness  before  a  congressional  com¬ 
mittee  may  not  be  compelled  to  testify  over  a  valid  claim 
of  privilege  against  self-incrimination.  Consequently, 
Section  634  need  not  be  tested  as  a  substitute  for  the 
privilege  against  self-incrimination  and  therefore  is  not 
unconstitutional  under  the  doctrine  of  Counselman  v. 
Hitchcock.  Instead  Section  634  may  be  regarded  as  a 
safeguard  in  addition  to  that  supplied  by  the  Fifth  Amend¬ 
ment  which  serves  to  induce  witnesses  to  testify  freely  be¬ 
fore  congressional  committees  without  being  preoccupied 
with  the  necessity  of  asserting  their  privilege  against 
self-incrimination.  It  would  be  absurd  to  disregard  the 
plain  mandate  of  a  statute  and  to  deprive  eongessional 
committees  of  a  device  which  encourages  testimonv  because 
without  the  testimony  given  before  such  committees  it 
would,  according  to  the  Government,  be  “impossible”  to 
prove  contempts  “in  some  cases”  (Gov.  Brief,  p.  27)  (italics 
added). 

Any  further  doubt  which  may  exist  as  to  the  inpro- 
prietv  of  the  Government’s  contention  is  dispelled  by 
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United  States  v.  Monia,  317  U.  S.  424  (1943)*.  The  Court 
there  held  that  a  witness  before  the  Interstate  Comnjierce 
Commission  need  not  assert  his  privilege  in  order  to  enjoy 
the  protection  of  an  applicable  immunity  statute  where  that 
statute  did  not  require  the  claim  of  privilege.  The  language 
employed  by  Mr.  Justice  Roberts  is  so  complete  an  anjswer 
to  the  Government’s  contention  that  the  language  maSy  be 
quoted  with  no  further  elaboration. 

“*  *  *  the  statutes  in  question,  if  interpreted  as  the 
Government  now  desires,  may  well  be  a  trap  for  the 
witness.  Congress  evidently  intended  to  afford  Gov¬ 
ernment  officials  the  choice  of  subpoenaing  a  wirness 
and  putting  him  under  oath,  with  the  knowledge  that 
he  would  have  complete  immunity  from  prosecution 
respecting  any  matter  substantially  connected  with 
the  transactions  in  respect  of  which  he  testified,  or 
retaining  the  right  to  prosecute  by  foregoing  the  op¬ 
portunity  to  examine  him.  That  Congress  die)  not 
intend,  or  by  the  statutes  in  issue  provide,  that,  in 
addition,  the  witness  must  claim  his  privilege,  sterns 
clear.  It  is  not  for  us  to  add  to  the  legislation  what 
Congress  pretermitted”  (317  U.  S.,  431). 

And  in  instances  involving  a  testimony  statute  such  as 
Section  634  instead  of  an  immunity  statute  it  has,  of  course, 
similarly  been  held  that  the  witness  need  not  claim!  his 
privilege  against  self-incrimination  in  order  to  be  entitled 
to  the  protection  of  that  statute  ( Jacobs  v.  United  States, 
161  Fed.  694  (C.  C.  A.  1,  1908) ;  Alkon  v.  United  States, 
163  Fed.  810  (C.  C.  A.  1,  1908);  8  AVigmore  on  Evidence 
(3rd  ed.,  1940)  §2283).  j 

*  This  case  was  not  discussed  in  appellants’  main  brief  since,  in  view  |f  the 
grounds  upon  which  the  lower  court  rendered  its  decision  with  respect  to  the 
appellants’  contention  as  to  the  applicability  of  Section  634,  appellants  con¬ 
sidered  that  the  lower  court  had  rejected  the  Government’s  contention  that 
a  witness  must  claim  his  privilege  against  self-incrimination  before  Section 
634  may  be  invoked.  Counsel  for  the  Government  has  reasserted  the  position 
he  maintained  in  his  argument  before  the  trial  court  and  appellants  therefore 
once  again  urge  that  United  States  v.  Monia  is  controlling. 
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VI. 

The  Trial  Court  Committed  Reversible  Error  in  Per¬ 
mitting  Statements  of  the  United  States  Attorney  on 
His  Closing  Argument  Which  Were  Highly 
Prejudicial  and  Inflammatory 

The  Government’s  response  (Gov.  Brief,  pp.  28-30)  to 
this  objection  by  appellants  may  be  summarized  as  follows: 

a)  Defense  counsel  made  comments  on  the  station  in 
life  and  gave  a  “eulogistic  biography”  of  each  defendant. 

b)  Defense  counsel  made  some  improper  arguments  in 
the  course  of  the  trial. 

c)  The  defense  introduced  respected  and  well-known  in¬ 
dividuals  as  character  witnesses. 

d)  Therefore,  “it  might  have  been  excusable”  if  Gov¬ 
ernment  counsel,  “goaded  by  these  provocations”,  “sur¬ 
rendered  to  an  impulse  to  step  beyond  the  bounds  of  pro¬ 
priety.” 

e)  It  was  however  “doubtful”  that  the  argument  of  Gov¬ 
ernment  counsel  was  improper.  This  argument,  after  allr 
“made  no  comment  upon  the  passive  appearance  of  any 
defendant.”  At  any  rate,  the  motion  of  defense  counsel 
was  based  on  a  misunderstanding.  “He  stated  that  Gov¬ 
ernment  counsel  had  commented  oii  the  failure  of  the  de¬ 
fendants  to  stand  up.” 

f)  The  impropriety,  at  any  rate,  was  slight. 

Defense  counsel’s  motion  was  based  on  no  misunder¬ 
standing.  There  is  no  doubt  whatsoever  that  Government 
counsel's  argument  commented  on  the  failure  of  certain 
defendants  to  stand  up  and  upon  the  reaction  of  one  de¬ 
fendant  to  a  mistake  in  identification  (J.  A.  592-593). 

It  is  unfortunate  that  the  Government  attorney  “sur¬ 
rendered”  to  a  certain  “impulse.”  The  remark  was  of  the 
most  inflammatory  type  possible,  and  has  often  been  con¬ 
sidered  “a  serious  breach  of  '  *  *  duty”  on  the  part  of  the 
prosecuting  attorney  (see  App.  Main  Brief,  p.  77).  The 
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objection  of  defense  counsel  was  timelv.  The  remark^,  in 
fact,  could  hardly  be  cured  even  by  an  admonition  to  the 
jury.  It  is  most  respectfully  urged  that  in  a  case  of  this 
nature,  the  impropriety  was  not  “slight”  but  substantial, 
and  on  this  ground  alone,  a  new  trial  should  be  granted  to 
all  the  defendants. 

VII. 

The  Commingled  Evidence  on  the  Conspiracy  and 
Substantive  Counts  Requires  a  New  Trial 

Appellants’  main  brief  (App.  Main  Brief,  pp.  77-79) 
adequately  treats  the  contentions  raised  by  the  Government 
(Gov.  Brief,  pp.  30-31).  Attention  is  here  called  to  the 
fact  that  the  decision  of  this  Court  in  Tomlinson  v.  United 
States ,  68  App.  D.  C.  106,  93  F.  (2)  652  (1937),  haijs  no 
bearing  upon  this  case.  There  but  a  single  item  of  evi¬ 
dence  was  involved.  Here,  there  were  many  items  ofievi- 
dence,  some  of  which  were  relevant  only  to  the  conspiracy 
charge.  Thus,  most  of  the  testimony  given  by  the  defend¬ 
ants  before  the  Committee,  other  than  the  refusal  to  (turn 
over  the  books  and  records,  had  no  bearing  on  the  contejmpt 
charge  (see  App.  Main  Brief,  p.  75). 
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CONCLUSION 


For  all  the  reasons  staled  herein  and  in  appellants’ 
main  brief,  the  judgment  should  be  reversed. 

Respectfully  submitted, 
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BRIEF  AS  AMICUS  CURIAE. 


STATEMENT. 

I 

The  National  Lawyers  Guild  is  a  bar  association  with 
members  throughout  the  United  States.  By  its  constitu¬ 
tion,  petitioner  is  described  as  a  “professional  organiza¬ 
tion  which  shall  function  as  an  effective  social  force  in 
the  service  of  the  people  to  the  end  that  human  riights 
shall  be  regarded  as  more  sacred  than  property  rights.” 
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It  is  pledged  “To  protect  and  foster  our  democratic  in¬ 
stitutions  and  the  civil  rights  and  liberties  of  all  the 
people.” 

In  pursuance  of  this  purpose,  the  National  Lawyers 
Guild  has  established  a  Committee  on  Civil  Rights  and 
Liberties  which  has  made  and  published  reports,  studies 
and  other  material  in  defense  of  civil  rights  and  in  spe¬ 
cific  causes  and  controversies  related  thereto.  Petitioner, 
through  such  Committee,  has  taken  an  active  interest  in 
litigation  involving  or  threatening  civil  rights.  It  has 
filed  briefs  amicus  curiae  in  such  cases  and  upon  other 
and  related  issues  connected  with  its  declared  purposes 
as  an  organization. 

For  reasons  appearing  in  the  argument  that  follows, 
the  National  Lawyers  Guild  apprehends,  in  the  issues  aris¬ 
ing  upon  this  appeal,  implications  of  the  gravest  danger  to 
the  fundamental  freedoms  and  immunities  guaranteed  by 
the  Constitution  and  the  Bill  of  Rights.  Therefore,  it  has 
such  an  interest  in  this  cause  that  it  has  prepared  this 
brief  amicus  curiae  to  the  filing  of  which  the  Government 
and  the  appellants  have  consented  in  writing. 

ARGUMENT. 

I. 

The  Statute  and  Resolution  Creating  the  House  Committee 
on  un-American  Activities  Are  Unconstitutional  and 
Void. 

a.  The  terms  of  the  statute  and  resolution. 

This  Committee  as  presently  constituted  was  established 
by  Section  121(q)(l)  of  the  Legislative  Reorganization 
Act  of  1946,  Pub.  Law  601,  79th  Cong.,  2nd  Sess.,  Ch. 
753,  approved  August  2,  1946,  which  was  later  adopted 
as  a  Rule  of  the  House  on  January  3,  1947.  See  H.  Res.  5, 
93  Cong.  Rec.  36. 

The  Committee  is  authorized  thereunder  to  investigate 
(1)  “the  extent,  character,  and  objects  of  un-American 
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propaganda  activities  in  the  United  States,  (2)  the  jdif- 
fusion  within  the  United  States  of  subversive  and  un- 
American  propaganda  that  is  instigated  from  foreign 
countries  or  of  a  domestic  origin  and  attacks  the  principle 
of  the  form  of  government  as  guaranteed  by  our  Consti¬ 
tution,  and  (3)  all  other  questions  in  relation  thereto  tjhat 
would  aid  Congress  in  any  necessary  remedial  legislation.  ’  ’ 
Clearly,  then,  it  is  “propaganda”  and  nothing  else  which 
this  Committee  was  established  to  investigate,  specifically 
its  “extent,  character  and  objects,”  its  “diffusion”  hnd 
its  “origin.”  Now,  “propaganda”  means  “a  plan  |for 
publication  of  a  doctrine  or  system  of  principles.”  ( ]\eu - 
buscher  v.  Comm’r.  (C.  C.  A.  2nd,  1932),  54  F.  2nd  998, 
1000:  ef.  Funk  and  WagnalUs  New  Int.  Dictionary  (1935) 
p.  1985)).  It  is  a  term  whose  connotations  operate  en¬ 
tirely  within  the  realm  of  opinion,  thought,  speech,  advo¬ 
cacy,  the  very  things  which  our  Bill  of  Rights  declares 
to  be  absolutely  immune  from  legislative  restriction,  regu¬ 
lation  or  encroachment  of  any  kind  whatsoever. 

b.  The  Committee’s  power  of  inquiry  is  limited  by  [the 
House’s  power  to  legislate.  Any  inquiry  not  related 
to  a  valid  legislative  purpose  is  unauthorized  and 
void. 

This  is  no  longer  open  to  question.  Under  our  consti¬ 
tutional  system,  the  major  function  of  Congress  is!  to 
legislate.  All  else  it  does  must,  unless  otherwise  author¬ 
ized,  be  in  furtherance  of  its  legislative  function.  The 
Supreme  Court  so  decided  in  Kilbourn  v.  Thompson  (1880), 
103  U.  S.  168,  in  particular  relation  to  Congress’  poweil  of 
investigation  and  that  decision  is  the  law  today.  In  that 
case,  a  House  resolution  authorized  an  inquiry  into  the 
business  transactions  of  an  adjudicated  bankrupt  on  jtlie 
ostensible  ground  that  the  United  States  was  one  of  the 

creditors.  The  matter  was  held  one  for  the  courts,  hot 
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Congress.  The  investigation,  the  Court  said,  could  dnly 
be  “fruitless”  and  to  avoid  anv  doubt  of  its  meaning,  the 
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Court  specified:  “By  ‘fruitless’  we  mean  that  it  could 
result  in  no  valid  legislation  on  the  subject  to  which  the 
inquiry  referred.”  103  U.  S.  at  p.  195. 

So  here.  This  inquiry  into  “propaganda”  is  equally 
“fruitless”  because  any  legislation  abridging  the  right  of 
“propaganda”  would  be  invalid  under  the  first  amendment 
of  the  Constitution. 

The  decision  in  Kilbourn  v.  Thompson  has  been  consist¬ 
ently  followed  and  applied  in  the  years  since  it  was  ren¬ 
dered.  Mr.  Justice  Field,  of  the  Supreme  Court,  while 
sitting  as  a  Circuit  Judge,  wrote  that  the  decision  in  that 
case  “*  *  *  will  stand  for  all  time  as  a  bulwark  against 
the  unlimited  scrutiny  of  investigation  by  a  Congressional 
Committee.”  In  re:  Pacific  Railway  Committee  (1887), 
32  Fed.  241,  253. 

Kilbourn  v.  Thompson  has  greatly  influenced  the  entire 
course  of  judicial  policy  on  the  scope  of  legislative  and 
other  government  inquiries.  In  McGrain  v.  Daugherty 
(1920),  273  U.  S.  135,  the  Court,  while  upholding  the  par¬ 
ticular  inquiry  there  involved,  points  out  that  “*  *  *  as  a 
necessary  deduction  from  the  decision  in  Kilbourn  v. 
Thompson  a  witness  rightfully  may  refuse  to  answer  where 
the  bounds  of  power  are  exceeded,  or  the  questions  are 
not  pertinent  to  the  matter  under  inquiry.”  (273  at  p. 
170).  In  Jurney  v.  MeCraclen  (1934)  294  U.  S.  125,  the 
Senate's  power  of  inquiry  for  legitimate  purposes  was  con¬ 
ceded  (]).  134),  but  Kilbourn  v.  Thompson  is  cited  for  the 
principle  that  no  such  power  could  exist  when  “  *  *  * 
there  was  no  legislative  duty  to  be  performed.”  (294  U.  S. 
at  p.  148).  Jones  v.  Securities  and  Exchange  Commis¬ 
sion  (1935),  298  IT.  S.  p.  1,  involved  an  administrative 
power  of  inquiry  delegated  by  Act  of  Congress.  But  the 
Court  cites  Kilbourn  v.  Thompson  for  the  following  hold¬ 
ing  which  applies  with  equal  force  to  the  situation  here. 
(299  T\  S.  at  pp.  25-26):  “An  official  inquisition  to  com¬ 
pel  disclosures  of  fact  is  not  an  end  but  a  means  to  an 
end:  and  it  is  a  mere  truism  to  say  that  the  end  must  be 
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a  legitimate  one  to  justify  the  means.  The  citizen  when 
interrogated  about  his  private  affairs,  has  a  right  bcfbre 
answering  to  know  why  the  inquiry  is  made;  and  if  the 
purpose  disclosed  is  not  a  legitimate  one,  he  may  not  be 
compelled  to  answer.” 

See  also  U.  S.  v.  Lee  (1882),  106  U.  S.  196,  220. 

We  do  not,  of  course,  question  the  House  of  Representa¬ 
tives’  vast  legislative  authority  under  the  Constitution, 
and  its  correlative  right  to  inform  itself  concerning  a  mul¬ 
titudinous  variety  of  subjects  in  aid  of  this  authority. 
But,  as  pointed  out  by  the  Supreme  Court  in  the  Kilbou\rn 
case,  just  because  the  power  of  the  House  is  so  vast — 
“It  is  all  the  more  necessary  that  the  exercise  of  power 
by  this  body  when  acting  separately  from  and  independently 
of  all  other  depositories  of  power,  should  be  watched  with 
vigilance,  and  when  called  in  question  before  any  other 
tribunal  having  the  right  to  pass  upon  it  that  it  should 
receive  the  most  careful  scrutiny.”  (103  U.  S.  p.  192). 

Professor  Wigmore  in  his  monumental  work  on  “Evi¬ 
dence”  points  with  similar  apprehension  to  the  danger 
inherent  in  a  roving  power  of  Congressional  investiga¬ 
tion  : 

“Not  only  does  the  logic  of  the  legislative  needs  call 
for  a  strict  limitation  of  this  power,  but  also  the  policy 
of  the  situation:  for  the  Legislatures  are  not  bound 
by,  and  do  not  employ,  the  evidential  rules  that  in 
judicial  trials  protect  parties  and  witnesses  and  check 
abuses  of  power.  Moreover,  legislative  inquiries  are 
sometimes  conducted  for  partisan  purposes  and  per¬ 
sonal  aggrandizement,  and  there  is  a  particular  tenjp- 
tation  to  pursue  the  inquiry  beyond  the  necessities  of 
contemplated  legislation  and  to  assume  improperly 
the  function  of  a  grand  jury. 

“The  following  limitations  may  therefore  be  said 
to  apply:  (1)  The  purpose  must  be  to  aid  legislation, 
and  that  only.  (2)  The  scope  of  topics  is  limited  to 
data  relevant  to  that  purpose.  (3)  The  powder  can  be 
exercised  by  a  committee  delegated  for  the  purpose; 
but  when  such  a  committee  has  been  designated,  the 
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delegated  power  is  limited  to  the  committee  acting  as 
such.  (4)  The  Judiciary  are  entitled  to  define  and 
declare  the  limitations  of  the  power.”  Wigmore, 
Evidence  (1940),  Third  Edition,  Vol.  VIII,  Sec.  2195, 
p.  SO. 

Clearly,  then,  the  power  of  inquiry  of  this  or  any  other 
Congressional  Committee  can  only  exist  in  aid  of  a  valid 
legislative  purpose.  As  already  indicated,  no  such  purpose 
can  exist  here  because  the  objects  of  the  inquiry  and  any 
legislation  that  could  result  from  it,  would  contravene  the 
guarantee  of  the  First  Amendment  to  the  Constitution. 

II. 

Congress  is  Prohibited  by  the  First  Amendment  of  the 
Constitution  from  Legislating  Upon  or  Inquiring  Into 
Matters  of  Thought,  Speech  or  Opinion  and  the  Right 
to  Assemble  for  a  Redress  of  Grievances.  The  Sub¬ 
jects  of  Inquiry  Defined  by  the  Statute  and  Resolu¬ 
tion  Establishing  This  Committee  Encroach  Upon 
These  Prohibited  Areas.  This  Investigation  Was, 
Therefore,  Unconstitutional  and  Void. 

The  unmistakable  words  of  the  First  Amendment  itself, 
unaided  by  the  vast  literature  of  judicial  and  other  inter¬ 
pretation  accumulated  over  the  years,  clearly  establish  the 
absolute  immunity  from  all  restraint,  of  the  basic  free¬ 
doms  there  specified: — “Congress  shall  make  no  law 
respecting  an  establishment  of  religion,  or  prohibiting 
the  free  exercise  thereof;  or  abridging  the  freedom  of 
speech,  or  of  the  press;  or  the  right  of  the  people  peace¬ 
ably  to  assemble,  and  to  petition  the  Government  for  a 
redress  of  grievances.”  (Italics  added.) 

Speaking  of  this  Amendment,  Mr.  Justice  Cardozo  wrote 
in  Pall-o  v.  Connecticut,  302  U.  S.  319  (1937) “  *  #  *  one 
may  say  that  it  is  the  matrix,  the  indispensable  condition 
of  nearly  every  other  form  of  freedom.  With  rare  aber¬ 
rations  a  pervasive  recognition  of  that  truth  can  be  traced 
in  our  history,  political  and  legal.”  The  “rare  aberra- 
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tions”  to  which  Mr.  Justice  Cardozo  referred,  point  the 
moral  which  should  adorn  the  tale  told  by  this  Recbrd. 
It  is  a  profound  and  historic  lesson  that  should  not;  be 
lost  upon  any  court  charged  with  maintaining  the  protec¬ 
tions  of  the  Bill  of  Rights  at  this  crucial  time. 

What  were  these  “aberrations”  and  what  do  they 
teach  ? 

First,  there  was  the  notorious  Alien  and  Sedition  Law 
of  1798  of  which  so  conservative  a  commentator  as  Ifro- 
fessor  Cooley  has  said: 

“Its  constitutionality  was  always  disputed  by  a  lalrge 
party  and  its  impolicy  was  beyond  question.  It  had 
a  direct  tendency  to  produce  the  very  state  of  things 
it  sought  to  repress;  the  prosecutions  under  it  were 
instrumental,  among  other  things,  in  the  final  over¬ 
throw  and  destruction  of  the  party  by  which  it  jvas 
adopted,  and  it  is  impossible  to  conceive ,  at  the  present 
time,  of  any  state  of  things  as  would  be  likely\  to 
bring  about  its  reenactment,  or  the  passage  of 
similar  repressive  statute .”  (Italics  ours) 

T.  M.  Cooley,  Constitutional  Limitations  (Boston,  I9p7) 
8th  Ed.,  Vol.  2,  pp.  899-900. 

But  there  were  also  the  famous  Kentucky  and  Virginia 
Resolutions  enacted  at  the  behest  of  their  authors,  Jeffer¬ 
son  and  Madison,  in  protest  against  and  defiance  of  |the 
Sedition  Law  which  the  great  President  condemned  as 
“*  *  *  unauthorized  by  the  Constitution  and  therefore 
null.”  Writings,  Thomas  Jefferson,  Vol.  10,  p.  141.  There 
is  a  vast  literature  on  that  infamous  law  which  is  over¬ 
whelmingly  to  the  same  effect.  We  refer  to  but  a  few 
selected  titles.  Sec  R.  E.  Cushman,  “Alien  and  Sedition 
Acts,”  Encyclopedia  of  Social  Sciences,  Vol.  1,  pp.  635- 
636;  J.  S.  Bassett,  “The  Federalist  System”  in  if  he 
American  Nation:  A  History  (1906),  Vol.  XI;  F.  M.  Andjer- 
son,  “The  Enforcement  of  the  Alien  and  Sedition  Lawk,” 
American  Historical  Association,  Annual  Report  (1912). 

There  were  the  Palmer  Raids  of  the  1920s  bred  of  an 
hysteria  strongly  suggestive  of  the  current  period.  Judge 
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Anderson  in  Colycr  v.  Skejfington,  265  Fed.  17  (D.  C.  Mass., 
1920),  condemning  a  typically  disgraceful  episode  of  that 
time  said: — “1  refrain  from  any  extended  comment  of  the 
lawlessness  of  these  proceedings  by  supposedly  law  en¬ 
forcing  officials.  The  documents  and  acts  speak  for  them¬ 
selves.  It  may,  however,  fitly  be  observed  that  a  mob 
is  a  mob,  whether  made  up  of  government  officials  acting 
under  instructions  of  the  Department  of  Justice,  or  crimi¬ 
nals,  loafers  and  the  vicious  classes.”  Supra  p.  43.  For  a 
general  treatment  of  the  flagrant  violations  of  civil  rights 
by  the  Department  of  Justice  of  that  period,  we  refer  to 
“The  Report  to  the  American  People  upon  the  Illegal 
Practices  of  the  U.  S.  Department  of  Justice,  Washington, 
I).  C.,  National  Popular  Government  League,  May  1920. 

There  was  also  the  infamous  Lusk  Committee  of  the 
New  York  State  Legislature  of  1920  (a  kind  of  miniature 
progenitor  of  this  Congressional  Committee)  and  the  series 
of  “loyalty”  laws  which  emanated  from  it.  The  principle 
of  such  a  committee  was  severely  assailed  in  a  powerful 
report  by  Charles  Evans  Hughes  (Association  of  the  Bar 
of  the  City  of  New  York,  Reports  Yol.  21,  1920)  and  its 
statutory  progeny  later  were  repealed  following  Gover¬ 
nor  Smith’s  rigorous  approval  of  the  repealer  in  a  distin¬ 
guished  state  paper  (Public  Papers,  Alfred  E.  Smith,  1923, 
p.  292:  Cf.  also  Public  Papers,  Governor  Herbert  H.  Leh¬ 
man,  193S,  p.  120). 

These,  then,  are  some  of  the  “aberrations”  which  the 


above  reference  of  Judge  Cardozo  must  have  included.  We 
earnestly  hope  that  no  others  will  ever  be  added. 

In  view  of  the  exhaustive  treatment  in  the  Appellants* 
brief  of  the  authorities  construing  the  First  Amendment 
and  their  particular  application  to  this  Record,  we  have 
only  to  add  that  any  Congressional  or  statutory  classifi¬ 
cation  of  speech,  opinion  or  advocacy  into  “good”  and 


“bad,”  into  “American”  or  “Un-American”  is  itself  an 


abridgment  of  the  rights  guaranteed  by  the  First  Amend¬ 
ment  whose  protection  extends  to  all  speech,  thought  and 


assembly  without  regard  to  its  quality  or  what  Congress 
may  think  about  it.  “If  there  is  any  fixed  star  in 
stitutional  constellation,  it  is  that  no  official,  high 
can  prescribe  what  shall  be  orthodox  in  politics, 
ism,  religion,  or  other  matters  of  opinion,  or  force  |  citi¬ 
zens  to  confess  by  word  or  deed  their  faith  therein.’ ’  B\oard 
of  Education  v.  Barnette,  319  U.  S.  624,  641-642  (lj)43). 
Cf.  Thomas  v.  Collins,  323  U.  S.  516,  537  (1945);  Thorn¬ 
hill  v.  Alabama,  310  U.  S.  88,  95  (1940). 

III. 

The  Committee’s  Powers  of  Inquiry  Are  Devoid  of  Valid 
Legislative  Purpose.  Its  Sole  Purpose  Is,  by  ‘ '‘Ex¬ 
posure,”  Intimidation  and  Pillory,  to  Deprive  Per¬ 
sons  of  Their  Right  to  Think,  Speak  and  Advocate 
Freely  and  to  Assemble  in  Furtherance  of  Their 
Beliefs. 

Here,  too,  the  appellants’  brief  leaves  little  to  be  slaid. 
This  Committee  is  the  successor — without  change  in  char¬ 
acter  or  authority — of  the  so-called  Dies  Committee  land 
the  Wood-Rankin  Committee  which  were  special  Hejuse 
Committees  of  prior  Congresses.*  The  identity  in  func¬ 
tion,  power,  outlook  and  avowed  purpose  is  so  complete 
that  the  entire  succession  may  be  regarded,  for  all  but 
purely  formal  purposes,  as  one  continuing  committee.j 

So  considered,  it  stands  condemned  upon  its  own  Rec¬ 
ord  and  out  of  the  mouths  of  its  own  members.  It  has!  so 
misconceived  the  permissible  function  of  a  Congressional 
Committee  as  to  claim  for  itself  the  powers  of  the  “grand 
jury”  of  America  (91  Cong.  Rec.  275).  It  has  announced 
it  will  put  whatever  interpretation  it  sees  fit  upon  |its 
enabling  resolution  and  this  “without  any  limitation” 

_ _  *  i 

*  H.  Res.  282.  75th  Con",  3d  Sess.,  83  Cons.  Rec.  7568,  7586  (193^) ; 
H.  Res.  26,  76th  Cong.,  1st  Sess.  84  Cong.  Rec.  1098,  1128  (1930); 
H.  Res.  321,  76th  Cong.,  3d  Sess.,  86  Cong.  Rec.  572,  605  (1940) ;  H. 
Res.  90,  77th  Cong.,  1st  Sess.  87  Cong.  Rec.  886,  899  (1941) ;  H.  Res. 
420  77th  Cong.  2d  Sess.,  88  Cong.  Rec.  2282,  2297  (1942);  H.  Res.  165, 
78th  Cong.  1st  Sess.,  89  Cong.  Rcc.  795,  810  (1943);  H.  Res.  5,  70th 
Cong.,  1st  Sess.,  91  Cong.  Rec.  10,  15  (1945). 


our  Con¬ 
or  pettv, 

A  V 

national- 
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(Cong.  Rec.  75th  Cong.  1st  Sess.,  p.  3285;  Cf.  U.  S.  v. 
Lovett,  et  al,  328  U.  S.  303,  308-313  (1946).  It  has  pub¬ 
licly  boasted  of  its  compilation  of  a  black  list  of  over  one 
million  persons  (H.  Report.  2748,  77-2).  It  has  condemned 
as  “subversive”  and  “disloyal”  the  most  moderate  ideas 
of  social  and  economic  change.  See  appellants’  brief, 
pp.  35-37 

It  is  small  wonder  that  with  such  an  outlook  upon  its 
powers  and  functions,  its  scope  and  practices  have  al¬ 
ready  met  with  judicial  criticism.  See  U.  S.  v.  Lovett,  et 
al,  32S  U.  S.  303,  308-313  (1946) ;  Reeve  v.  Iloive  (E.  D. 
Pa.,  1940),  32  Fed.  Supp.  619  (unlawful  search  and  seiz¬ 
ure  by  committee  agents;  Ex  parte  Frankfeld  (D.  C.  Dist. 
of  Col.,  1940),  32  Fed.  Supp.  915  (unlawful  commencement 
of  criminal  prosecution  by  committee  agents) ;  TJ.  S.  v. 
Bhnnberg  (D.  C.  Dist.  of  Col.,  1940),  Crim.  No.  65,800 
(unlawful  search  and  seizure  by  committee  agents) ;  U.  S. 
v.  Dotson.  (D.  C.  Dist.  of  Col.  1946),  Crim.  No.  65,801  (un¬ 
lawful  arrest  by  committee  agents). 

Upon  such  a  record  of  performance — apart  from  the  con¬ 
stitutional  infirmities  inherent  in  its  establishment — it  is 
clear  that  this  Committee  is  a  continuing  violation  of  the 
Kill  of  Rights,  a  harbinger  of  the  police  state  with  its  se¬ 
cret  dossier  and  thought  surveillance. 

IV e  here  refer  to  the  entire  absence  of  any  ascertainable 
standard  to  demark  the  bounds  or  criteria  of  the  Commit¬ 


tee's  powers  of  inquiry  contained  in  the  controlling  statute 
and  resolution.  Terms  so  vague,  subjective  and  unspecific 
as  “subversive,”  “Un-American,”  “Propaganda”  leave 
witnesses  and  others  coming  before  the  Committee  wholly 
in  the  dark  as  to  what  questions  and  requests  they  may 
properly  submit  themselves  and  when  compliance  may  be 
lawfully  refused.  In  these  circumstances,  to  require  them 
to  decide  their  course  at  the  peril  of  criminal  prosecu¬ 
tion  is  a  gross  infringement  of  their  constitutional  and 
legal  rights.  In  this  connection,  we  refer  to  pp.  26-41  of 
appellants’  brief  where  this  point  is  conclusively  estab¬ 
lished. 
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IV. 

CONCLUSION. 

In  no  other  case  coming  before  an  appellate  court  in 
recent  years  has  the  forthright  application  of  the  constilu- 
tional  protections  of  the  Bill  of  Rights  been  more  urgently 
required.  In  fact,  this  Record  and  the  whole  situation  dis¬ 
closed  by  it  presents,  in  our  view,  one  more  acid  test  fjor 
the  judicial  integrity  which  has  so  often  defended  these 
basic  guarantees  against  assault  or  impairment  in  what¬ 
ever  guise  or  form: 

“Under  our  constitutional  system,  courts  stand  agaiiist 
any  winds  that  blow  as  havens  of  refuge  for  those  who 
might  otherwise  suffer  because  they  are  helpless,  weak, 
outnumbered,  or  because  they  are  non-conforming 
victims  of  prejudice  and  public  exactment.  *  *  *  lkTo 
higher  duty,  no  more  solemn  responsibility,  rests  upj^n 
this  Court,  than  that  of  translating  into  living  law 
and  maintaining  this  constitutional  shield  deliberately 
planned  and  inscribed  for  the  benefit  of  every  human 
being  subject  to  our  Constitution — of  whatever  raqe, 
creed  or  persuasion.” 

Chambers  v.  Florida,  309  U.  S.  227,  241  (1940). 


We  live  in  a  period  of  maturing  world  crisis,  perhaps  the 
greatest  in  all  history.  Issues  and  problems  of  gravqst 
moment  are  daily  taxing  the  resources,  mental,  material, 
emotional  and  spiritual,  of  all  thinking  Americans.  Tlie 
rising  spiral  of  prices,  labor  management  relations,  t^ie 
threat  of  monopoly,  the  precise  role  of  government  in  the^e 
domestic  affairs,  the  whole  complex  of  problems  connected 
with  our  policy  toward  foreign  nations  and  the  United 
Nations — these  merely  suggest  the  gravity  of  what  lies 
ahead  for  eventual  resolution  in  the  crucible  of  our  con¬ 
stitutional  process.  Never  before,  therefore,  were  the  free¬ 
doms  of  our  people  to  speak,  write,  assemble  and  organise, 
more  necessary  to  educate  opinion,  to  reconcile  contro¬ 
versy,  to  expose  fallacy,  to  channel  bitterness — in  a  word, 
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to  vindicate  our  constitutional  democracy  before  the  whole 
world.  They  are,  indeed,  indispensable  instruments  for 
the  peaceful  and  democratic  solution  of  the  growing  crisis. 
Never  better  demonstrated  was  the  prescience  of  our  foun¬ 
ders  in  setting  apart  these  sacred  rights  beyond  the  reach 
of  all  government  interference  including  the  attritions  of 
indirect  impairment. 

If,  however,  the  establishment  and  performance  of  this 
Congressional  Committee  are  to  receive  judicial  sanction; 
if  the  ideas,  opinions,  utterances,  publications,  assemblies, 
organizations — or,  in  the  euphemism  of  this  Committee’s 
own  resolution,  the  “propaganda  activities” — of  the 
American  people  may  be  “investigated”;  if  a  Committee 
of  Congress  may  decide,  without  any  disclosed  or  recog¬ 
nizable  standard,  what  is  and  what  is  not  “subversive,  and 
Un-American”  and  publicly  pillory  and  pursue  all  those 
whose  views  do  not  conform  to  the  resultant  orthodoxy — 
then  these  fundamental  rights  will  have  been  seriously  un¬ 
dermined  and  a  disastrous  encroachment  made  upon  the 
organic  law  which  prescribes  them. 

We  earnestly  entreat  this  Court  to  avoid  such  a  result 
by  its  decision  here.  With  great  respect,  we  are  con¬ 
strained  to  point  out,  moreover,  that  it  will  not  be  avoided 
by  a  mere  formal  observance  of  the  basic  guarantees  which 
lie  at  the  root  of  this  issue  or  by  nice  distinctions  which, 
in  effect,  invalidate  them.  The  constitutional  mandate 
which  should  determine  this  appeal  can  only  be  fulfilled  by 
a  reversal  of  these  convictions  and  a  direction  to  dismiss 
the  indictments. 


Respectfully  submitted, 

National  Lawyers  Guild, 
Robert  W.  Kenny,  President . 


Arthur  G.  Silverman, 
Belford  V.  Lawson,  Jr., 

Counsel. 
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